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COMMENTARIES 


O  N    T  H  A 


LAWSo*    ENGLAND. 


BOOK      THB      SECOND. 


o>     TU£    RIGHTS    OP    THINGS* 


CilAPTSR      THE      FIRST. 


OF     PROPERTY,     IN     GENERAL.  ^ 


THE  former  book  of  tfaefe  cbmmentaries  having 
treated  at  large  of  the  jura  perfinarutn^  or  fuch 
rights  and  duties  as  are  annexed  to  the  perfons 
of  ^eny  the  objeAs  61  our  inquiry  in  this  fecond 
bodk  will  be  the  Jura  rerum,  or^  thofe  rights  which  a  man 
tnay  acquire  in  and  to  fuch  ettemal  things  as  ate  uncon-^ 
neded  with  his  perfon.  Thefe  are  what  the  Writers  on  na-^ 
tural  law  ftile  the  rights  of  dominioni  or  property^  concern- 
ing the  nature  and  original  of  which  I  ihall  firft  premife  a 
few  obfervationsi  before  I  proceed  to  dtftribute  and  coiiGder 
it's  fereral  objcflsi 

Vol.  II.  B  Thbrs 


I 

4       /  The    Rights  Book  II. 

There  is  nothing  which  fo  generally  ftrikes  the  imagina- 
tion^ and  engages  the  afFedkions  of  mankind,  as  the  right  of 
property ;  ot  that  fole  and  defpotic  dominion  which  one  m^ih 
claims  and  exercifes  over  the  external  things  of  the  world, 
in  total  exclufion  of  the  right  of  any  other  individual  in  the 
univerfe.  And  yet  there  are  vefjr  few,  that  will  give  them- 
felves  the  trouble  to  confidcr  the  original  and  foundation  of 
this  right.  Pleafed  as  w«  arc  with  the  poflcfiion^  wd  feem 
afraid  to  look  btick  to  the  means  by  which  it  was  acquired, 
as  if  fearful  of  fome  defect  in  our  title  j  or  at  bcft  we  reft 
fatisfied  with  the  decifion  of  the  laws  in  our  favour,  without 
examinhig  the  reafon  or  authority  upon  which  thofe  laws  have 
been  built.  We  think  it  enougli  that  our  title  is  derived  by 
the  grant  of  the  former  proprietor,  by  defccnt  from  our  ancef- 
tors,  or  by  the  laft  will  and  teftament  of  the  dying  owner; 
not  caring  to  rcfioft  that  (accurately  and  ftri<5lly  fpeaking) 
.there  is  no  foundation  in  nature  or  in  natural  law,  why  a 
fet  of  words  upon  parchment  fliould  convey  the  dominion  of 
land  ;  why  the  fori  (hould  have  a  right  to  exclude  his  fellow- 
creitures  from  a  determinate  fpbt  of  grottnd,  becaufehis  father 
had  done  fo  before  him  ;  or  why  the  occupier  of  a  particular 
field  or  of  a  jewel,  when  lying  on  his  death-bed  and  no  longer 
able  to  maintain  pofilffion,  fhoul'd  be  entitled  to  tell  the  reft 
of  the  world  v/hich  of  them  fliould  enjoy  it  after  him.  .  Thefc 
inquiries,  it  nuift  be  owned,  would  be  ufclcfs  and  even 
troublefome  in  common  life.  It  is  well  if  the  mafs  of  maiw 
kind  win  obey  the  laws  when  mr.de,  without  fcrutinizing  too 
nicely  inco  the  reafons  of  making  them.  But,  when  law  is 
to  be  confidereduot  only  as  matter  of  praftice,  but  alfo  :is  a 
rational  fcience,  it  cannot  be  improper  or  ufclcfs  to  examine 
more  deeply  the  rudiments  and  grounds  of  ilicic  pofitivc  con- 
llitutions  of  foci:ty.  . 

Im  the  beginning  of  t»je  world,  we  are  informed  by  holy 
writ,'  the  all-bountiful  creator  gave  to  man  **  dominion  over 
•*  all  the  earth  \  am:  over  the  fifh  of  the  fea,  and  over  the 
"  fowl  oi*  the  air,  and  CAVr  every  living  thing  that  moveth 
**  upon  tlie  caitii'/'     Tlii^  1^  the  only  true  and  iolid  founw 
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dation  of  man's  dominion  over  external  things,  whatever 
airy  metaphyfical  notions  may  have  been  darted  by  fanciful 
Writers  upon  this  fubjed.  The  earth  therefore,  arid  all 
things  therein,  ire  the  general  property  of  all  mankind,  ex- 
clufive  of  othei  beings,  from  the  immediate  gift  of  the  creator. 
And,  while  the  earth  continued  bare  of  inhabitants,  it  is 
rcafonable  to  fuppofe,  that  all  was  in  cbmmoh  aniong  them, 
and  that  every  one  took  from  the  public  ilock  to  his  own  ufe 
fuch  things  as  his  immediate  necelTitles  required. 

These  general  notions  of  property  were  then  fufficient  to 
anfwer  all  the  purpofes  of  human  life ;  and  might  perhaps 
ftill  have  anfwered  them  had  it  been  poflible  for  mankind  to 
have  remained  in  a  (late  of  primeval  fimplicity :  as  may  be 
tolle£led  from  the  manners  of  many  American  nations  when 
firft  difcovered  by  the  Europeans;  and  from  the  antient  method 
of  living  among  the  iirft  Europeans  themfelvcs,  if  we  may 
credit  either  the  memorials  of  them  preferved  in  the  goldeit 
age  of  the  poets,  or  the  uniform  accounts  given  by  hiilorians 
X)f  thofe  times,  wherein  **  erant  omnia  commtmia  et  tndivifii 
««  omnibus^  vfluti  unum  curt^h  patrimonium  ejfet  *»."  Not  that 
this  communion  of  goods  feems  ever  to  have  been  applicable, 
even  in  the  carliell  ages,  to  ought  but  tlie  fuhftance  of  the 
thing  5  nor  could  it  be  extended  to  the  nfe  of  it.  For,  by 
the  law  of  nature  and  reafon,  he,  who  iirft  began  to  ufe  it> 
acquired  therein  a  kind  of  tranfient  property,  that  lafted  fo 
long  as  he  was  ufing  it,  and  no  longer ' :  or,  to  fpeak  with 
grcatrr  precifion,  the  right  of  poflcflion  continued  for  the 
fame  time  only  that  the  oB  of  poflcflion  lafted.  Thus  th« 
grotmd  was  in  common,  and  no  part  of  it  was  the  permanent 
property  of  any  man  in  particular ;  yet  whoever  was  in  the 
X>ccupation  of  any  determined  fpot  of  it,  for  reft,  for  ftiade, 
t)r  the  like,  atquired  for  the  time  a  fort  of  ownerfliip,  from 
which  it  would  have  been  unjuft,  and  contrary  to  the  law  of 
nature,  to  have  driven  him  by  force ;  but  the  inftant  that  he 
t^uitted  the  ufe  or  occupation  of  it^  another  might  feife  it 

b  Joftm.  L  4S.  c  !•  c  Dftxbeyr.  Puff.  1. 4.  c.  4. 
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without  injuftice.  llius  alfo  a  vine  or  other  tree  might  be 
faid  to  be  in  common^  as  all  men  were  equally  entitled  to  if^ 
produce ;  and  yet  any  private  individual  might  gain  the  fole 
property  of  the  fruit,  which  he  had  gathered  for  his  own* 
repaft.  A  do£lrine  well  illuftrated  by  Cicero,  who  compares^ 
the  world  t»»a  great  theatre,  which  is  common  to  the  pubUe^ 
and  yet  the  place  which  any  man  has  taken  is  for  tlie  time 
his  own  **• 

But  when  mankind  increaied  in:  numbep,  crafty  and  am- 
bition, it  became  neceflaryta  entertain  conceptions  of  more 
permanent  dominion.;  and  to  appropriate  to  individuals  not 
the  immediate  ufe  only,  but  xhtvtty  fubftance  of  the  thing  to 
be  ufed.  Otherwife  innumerable  tumults  muit  have  arifen,. 
and  the  good  order  of  the  world  be  continually  broken  and 
difturbed,  while  a  variety  of  perfons  were  ftriring  who  fliould 
get  the  firft  occupation  of  the  fame  thing,,  or  difputing  w^iich, 
of  them  had  afiually  gained  it^  As  human  li£e  alfo  grew 
more  and  more  reiinedy  abundance  of  conveniences  w^re  de« 
vifed  to  render  it  more  eafy,  commodious,,  and  agreeable  \  as». 
habitations  for  (belter  and  fafety,  and  raiment  for  warmth 
and  decency.  But  no  man  would  be  at  the  trouble  to  provide 
either,  fo  long  as  he  had  only  an  ufufru&uary  property  in 
them,  which  was  to  ceale  the  inltant  that  he  quitted  pofTef*- 
fion ;— if,  as  foon  as  he  walked  out  of  his^  tent,  or  pulled 
off  his  garment,  the  next  (Iranger  who  came  by  VFOuld  have 
a  right  to  inhabit  the  one,  and  to  wear  the  other*.  In  the  cafe 
of  habitations  i»  particular^  it  was  natural  to  obferve,  that 
even  the  brute  creation,  to  whom  every  thing  elfe  was  ia 
common,  maintained  a  kind  of  permanent  property  in  their 
dwellings,  efpecially  for  the  prote£liozi  of  their  y<oung;  that 
the  birds  of  the  air  had  nefts,  and  the  beafts  of  the  field  had 
caverns,  the  invafion.  of  which  ^ey  efteemed  a  very  flagrant' 
injuliice,  and  would  facrifice  tlieir  lives  to  preferve  them. 
Hence  a  property  was  foon  e(tabli(hed  in. every  man's  houfe 
and  home-ilall  \  which  feem  to  have  been  originally  mere 
temporary  huts  or  moveable  cabins,  fuited  to  the  defign  of. 

'  Sljtemadfnodum  tbcatrum^  cum  commune  J!tf  refft  tsmen  diet  ^tfif  ejus  iffi  turn 
iHum  fuem  ^uifjue  6£(u^arU*    De  Fin,  IS^*  c.  20* 
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,]providence  for  more  fpccdily  peopling  the  earth,  and  fuited  to 
Ac  wandering  life  of  their  owners,  before  any  extenfive  pro- 
perty in  the  ibil  or  ground  was  eftabliflied.  And  there  can 
be  no  doubt,  but  that  moveables  of  every  kind  became  fooner 
appropriated  than  the  permanent  fubdantial  foil :  partly  be* 
<:aufe  they  were  more  fufceptible  of  a  long  occupancy,  which 
might  be  continued  for  months  together  without  any  fenfible 
interruption,  and  at  length  by  ufage  ripen  into  an  eftablifh- 
e4  right ;  but  principally  becaufe  few  of  them  could  be  fit 
for  ufe,  till  improved  and  meUorated  by  the  bodily  labour  of 
the  occupant:  which  bodily  labour,  beflowed  upon  any 
iubje£l  which  befofe  lay  in  common  to  all  men,  is  univerfally 
allowed  to  give  the  faireft  and  moil  reafonable  title  to  an  ex- 
clufive  property  therein. 

The  !irticle  cf  food  was  a  more  immediate  call,  and  there* 
(ore  a  more  early  oonfideration.  Such,  as  were  not  contented 
with  the  fpontaneous  produ£t  of  the  earth,  fought  for  a  more 
folid  refreihment  in  the  fleih  of  beafts,  which  they  obtained 
hj  hunting.  Sut  the  frequent  difappointments,  incident  to 
that  method  of  provtfion,  induced  them  to  gather  together 
(uch  animals  as  were  of  a  more  tame  and  fequacious  nature ; 
and  to  eftablifli  a  permanent  property  in  their  flocks  and  herds, 
in  order  to  fuftaia  themfclves  «n  a  lefs  precarious  manner^ 
partly  by  the  milk  jo(  the  dams,  and  partly  by  the  flefh  of  the 
youngs  The  fupport  of  thefe  their  cattle  made  the  article  of 
waUr  alfo  a  very  important  point.  And  therefore  the  book 
of  Genefis  (the  moft  venerable  monument  of  antiquity,  con- 
iidered  merely  with  a  view  to  hiftory)  will  fumiih  us  with 
frequent  inftances  of  violent  contentions  concerning  wells ; 
the  exdufive  property  of  which  appears  to  havebeenefiabliihed 
in  the  firft  digger  or  occupant,  even  in  fuch  places  where  the 
ground  and  herbage  remained  yet  in  common.  Thus  we  find 
Abraham,  who  was  but  a  fojourner,  aflerting  his  right  to  a 
well  in  the  county  of  Abimelech,  and  exaAing  an  oath  for 
his  ficcurity,  **  becaufe  he  had  digged  that  well"^."  And  Ifaac, 
about  ninety  years  afterwards,  reclaimed  this  his  father's 

*  Gen.  xxi.  30. 
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property ;  and,  after  much  contention  with  the  PhiliftincSj 
was  iiifFjred  to  enjoy  it  in  peace  ^ 

All  this  while  the  foil  and  pafture  of  the  earth  remained 
ftill  ill  common  as  before,  and  open  to  every  occupant :  ex- 
cept perhaps  in  the  neighbourhood  pf  towns,  where  the  ne- 
ceiFityof  a  folc  and  exclufive  property  in  lands  (for  the  fake 
of  agriculture)  was  earlier  felt,  and  therefore  more  readily 
compliec}  with.     Otherwife,  when  the  multitude  of  men  and 
cattle  had  confumed  every  conveiiience  on  one  fpot  of  ground, 
it  was  deemed  a  natural  right  to  feife  upon  and  occupy  fuch 
pther  lands  as  would  more  eafily  fupply  their  neceflities. 
This  praftice  is  ftill  retained  among  the  wild  and  uncultivat- 
ed nations  that  have  never  been  formed  into  civil  ftates,  like 
the  Tartars  and  others  in  the  eaft  ;  where  the  climate  itfelf, 
and  the  boundlefs  extent. of  their  territory,  gonfpire  to  retain 
them  ftill  in  the  fame  favage  ftate  of  vagrant  liberty,  which 
was  univerfal  in  the  earlieft  ages  \  and  which  Tacitus  iqform$ 
u$  continued  among  (he  Germans  till  tlie  decline  of  the  Hor 
m:^n  empire *.    We  have  alfoa  ftriking example  of  the  fame 
kind  in  the  hiftory  of  Abraham  and  his  nephew  Lot  \  '^beu 
their  joint  fubftance  became  fo  great,  that  pafture  and  other 
conveniences  grew  fcarce,  the  niUural  confequcnce  wag  that 
a  ftrifc  arofe  between  their  fervants ;  fo  that  i|  was  np  longer 
prafticable  to  dv/ell  together.     This  contention  Abraham 
thus  endeavoured  to  conjpofe :  "  let  there  be  no  ftrifc,  I  pr^iy 
♦'  thee,  between  thee  and  me.    Is  not  the  whole  land  before 
*«  thee  ?  Separate  thyfclf,  I  pray  thee,  from  me.  If  thou  wilt 
*<  take  the  left  hand,  then  I  will  go  to  the  right ;  or  if  thou 
*«  depart  to  the  right  hand,  then  I  will  go  to  the  left."     This 
plainly  implies  an  acknowledged  right,  in  either,  to  occupy 
whatever  ground  he  pleafed,  that  was  not  pre-occupied  by 
ot]ier  tribes.     "  And  Lot  lifted  up  his  eyes,  and  beheld  all 
•^  the  plain  of  Jordan,  that  it  was  well  watered  every  whefe, 
*«  even  as  the  garden  of  the  Lord.  Then  Lot  chofe  him  all 
«<  the  plain  of  Jordan,  and  journeyed  eaft ;  and  Abraham 
•*  dwelt  in  the  land  of  Canaan." 

f  C^Un{  tllfcnti  ei  d.vcrjli  utf',r.\^  ut         ^  (Jen.  c.  xiil. 

Upon 


Upon  the  fame  principle  was  founded  tlie  ryrht  of  migra- 
tion, or  fending  colonies  to  find  out  new  habitation?,  when 
the  mother-country  was  overcharged  M'ith  inhabitants;  which 
was  praftifed  as  well  by  the  Phoenicians  and  Greeks,  as  the 
Germans,  Scytliians,  and  other  northern  people.  And,  fo 
long  as  it  was  confined  to  the  (locking  and  cultivation  of  de- 
fcrt  uninhabited  countries,  \t  kept  ftridly  within  the  limltii 
of  the  law  of  nature.  But  how  far  the  feifing  on  countries 
already  peopled,  and  driving  out  or  mafiacring  the  innocent 
and  defencelefs  natives,  meroly  becaufc  they  differed  from 
their  invaders  in  language,  in  religion,  in  cuiloms,  in  go- 
vernment, or  in  colour ;  liow  far  fuch  a  conduft  was  con- 
fonant  to  nature,  to  rcafon,  or  to  chriftianiry,  deferved"  well 
to  be  confidered  by  thofe,  who  have  rendered  their  names 
jinmortal  by  thus  civilizing  mankind. 

As  the  world  by  degrees  grew  more  populous,  it  daily  be- 
c  nnc  more  di(Hcult  to  fii>d  out  i>ew  fpots  to  injiabit,  without 
encroaching  upon  former  .occ«pan<ts :  aiidj  by  conftantly 
occupying  the  fame  iiuiividual  fpot,  the  fruits  of  the  earth 
were  confumed,  and  it's' fpbntaheous  produce  dcflroycd, 
without  any  prdviCon  for  a  future  fupply  or  fucceffioh.  It 
therefore  became  neceflary  to  purfue  fome  regular  method  ot 
providing  a  con  (Ian  t  fubfiflence ;  and  this  neceflity  produced^ 
or  at  leaii  promoted  and  encouraged,  the  art  of  agriculture. 
'And  the  art  of  agriculture,  by  a  regular  connexion  and  con- 
/equence,  introduced  and  eilabliihed  the  xdeaot  a  mere  per« 
-manent  property  in  the  foil,  than  had  hitherto  been  received 
axxl  adopted.  It  was  clear  that  the  earth  vrouid  noX  produce 
her  fruits  in  fufficient  quantities,  without  the  afliftance  of 
tillage :  but  who  would  be  at  the  pains  of  tilling  it,  if  ano- 
ther might  watch  an  opportunity  to  fcife  upon  and  enjoy  the 
product  of  his  induftry,  art,  and  labour  ?  Had  not  there* 
fore  a  feparate  property  in  lands,  as  well  as  moveables,  been 
<vefted  in  fome  individuals,  the  world  mud  have  continued  a 
foreft,  and  men  have  been  mere  animals  of  prey  \  which, 
iK:corcling  to  fome  philofophers,  is  the  genuine  ftatc  of  na- 
ture. Whereas  now  (fo  gracioufly  has  Providence  interwoven 
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our  duty  and  our  happinefs  together)  the  refult  of  this  very 
neceffity  has  been  the  ennobling  of  the  human  fpeciesj  by 
giving  it  opportunities  of  improving  it's  rational  faculties^  as 
ivell  as  of  exerting  it's  naturaL  NeceiEty  begat  property : 
^mdj  in  order  to  infure  that  property^  reqourfe  was  had  to  civil 
fociety,  which  brought  along  with  it  a  long  train  of  infe* 
parable  concomitants;  ftates^  governineotj  law^  puniih* 
ments,  and  the  public  e^ercife  of  religious  duties,  Thu^ 
conne£hed  together,  it  was  found  that  a  part  only  of  fociety 
was  fufficient  to  provide,  by  their  manual  labour,  for  the 
neceflfary  fubfiftence  of  all ;  and  leifure  was  giyen  to  others 
%o  cultivate  the  human  mind,  to  invent  ufeful  arts,  and  tq 
lay  the  foundations  of  fcience. 

The  only  queftion  remaining  is,  how  this  property  became 
a£lually  veiled :  or  what  it  is  that  gave  a  man  an  exclufive 
right  to  retain  in  a  pernianent  manner  thjit  fpecific  land, 
iir]iich  before  belonged  generally  to  every  body,  but  particu- 
larly to  nobody.  And,  as  we  before  obfepred  diat  occupancy 
gave  the  right  to  the  temporary  ufe  of  the  foil,  fo  it  is  agreed 
upon  all  hands  that  occupancy  gave  alfo  the  original  right  to 
the  permanent  property  in  the  Jubfi^nc^  of  the  earth  itfelf  i 
which  excludes  every  one  elfe  but  the  owner  from  the  ufe  of 
it*  There  is  indeed  fome  difference  among  th^  writers  on 
natural  law,  concerning  the  rcafon  why  occupaiKy  (hould 
conyey  this  right,  and  inveft  one  with  this  abfolute  property : 
Grotius  and  Pufiendorf  infilling,  that  this  right  of  occupancy 
is  founded  on  a  tacit  and  implied  aflent  of  all  mankind, 
that  the  firft  occupant  fhould  become  the  owner }  ^nd  Bar-r 
beyrac,  Titius,  Mr.  Locker  and  others,  holding,  that  therq 
|9  no  fuch  implied  aflent,  neither  is  it  neceffary  that  there 
(hould  be  \  for  that  the  very  adf  of  occupancy,  alone,  being 
a  degree  of  bodily  labour,  is,  from  a  principle  of  natural 
}ttftice,  without  any  confent  or  compa£l,  fufficient  of  itfelf 
to  gain  a  title.  A  difpute  that  favours  too  niuch  of  nice  and 
Icholaftic  refinement  ( i ) !  However,  both  fides  agree  in  this^ 
^Mi^^»^M^— ^Fi^»»— — ■"•"-"^•■■•^       '  ■ '  ■  "^  - » ■    -- ^— .— »— .^.^»^^^— •••-— ™^MM_^ 

( I )  Bat  it  i$  of  great  importance  that  moral  obligations  and  the 
rndinients  of  laws  fliould  be  referred  to  trae  and  intelligible  princi^ 

plc5. 


that  oecopancy  is.  the  thing  by  which  the  title  was  in  fail 
originally  gained }  every  man  feifing  to  his  own  continued 

■  — n -T^ 

pies,   fuch  as  the  minds  of  fenous  and  well-difpofcd  men  can 
rely  upon  with  confidence  and  fatisfadion. 

Mr.  Locke  fays,  *'  that  the  labour  of  a  man*s  body,  and  the 
««  work  of  his  hands,  we  may  fay  arc  properly  his,  Whatfoever 
«'  then  he  removes  out  of  the  fhitc  that  nature  hath  provided  and 
*'  left  it  b,  he  hath  mixed  his  labour  with,  and  joined  to  it  fome- 
*«  tUng  that  is  his  own,  and  thereby  makes  it  his  property.'* 
-fOm  Gov*  r.  5.) 

fiut  this  argument  feems  to  be  a  fetitio  frincipii ;  for  mixing  la- 
bour with  a  thing,  can  fignify  only  to  make  an  alteration  in  it'i 
ihape  or  form ;  and  if  I  had  a  right  to  the  fubilance,  before  any 
hbour  was  beftowed  upon  it,  that  right  dill  adheres  to  all  that  re- 
mains of  the  fubilance,  whatever  changes  it  may  have  undergone; 
if  I  had  no  right  before,  ic  is  clear  that  I  have  none  after ;  and  we 
have  not  advanced  a  finglc  ilep  by  this  demon ftraiion.  The  ac- 
count of  Grotius  and  PufFendorf,  who  maintain  that  the  origin  and 
inviolability  of  property  are  founded  upon  a  tacit  promife  or  com- 
paft,  and  therefore  we  cannot  invade  another's  property  without 
a  violation  of  a  promife  or  a  breach  of  good  faith,  feems  equally, 
or  more  foperfluous  and  inconclufive. 

There  appears  to  be  juft  the  fame  neceffity  to  call  in  the  aid  of 
a  promife  to  account  for,  or  enforce,  every  other  moral  obligation, 
and  to  fay  that  men  are  bound  not  to  beat  or  murder  each  other, 
becattfe  they  have  promifed  not  to  do  fo.  Men  are  bound  to  fulfil 
their  contrads  and  engagements,  becaufc  focicty  could  not  other- 
wife  cxift  ;  men  are  bound  to  refrain  from  another's  property,  bc- 
faufe  alfo  feciety  could  not  otherwife  exill.  Nothing  therefore  is 
gained  by  reiblving  One  obligation  into  the  other. 

But  how,  or  when,  then,  docs  property  commence?  I  conceive 
no  better  anfwer  can  be  given,  than  by  occupancy,  or  when  any  thing 
|5  feparaled  for  private  ufe  from  the  common  ftores  of  nature.  This  is 
agreeable  to  the  reafon  and  fenttments  of  mankind,  priorcoal!  civil 
eftabliiboients.  When  an  untutored  Indian  has  fet  before  him  the 
fruit  which  he  has  plucked  from  the  tree  that  proteds  him  from 
the  heat  of  the  fun,  and  the  (hell  of  water  raifed  from  the  foun- 
tain that  fprings  at  hi«  feet ;  if  he  is  driven  by  any  daring  intruder 
fff^m  0»is  rrpa^^  ftj  cafy  to  be  replaced^  he  inftantly  feels  and  re- 

fents 
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ufe  fuch  fpots  of  ground  as  he  fouml  riofl  agreeable  ito  his 
own  convenience,  provided  he  found  them  unoccupied  by 
any  one  elfe. 

Property,  both  In  lands  and  movc.jblcs,  being  thus  ori- 
ginxUy  acquired  by  the  firft  taker,  which  t**k':::^  amounts  to 
a  declaration  that  he  intends  to  appro j-riau  \. ..  thing  to  hi$ 
pwn-ufe,  it  remains  iiihiin,  by  the  princi;  '  .<.  c-:  ualvcrfal  law, 
till  fuch  time  as  he  does  fome  othc^  ac:  v.  !,!:>.  jlicws  an  in- 
tention to  abandon  it;  fpr  then  U  becoiujs,  i».  lually  fpeak- 
ing,  ptibliyi  juris  once  more,  and  is  liable  to  be  ^g-iin  appro- 
priated by  the  next  occupant.  So  if  one  is  poiTcfled  of  a 
jewel,  and  cafts  it  into  the  fea  or  a  public  highway,  this  is 
fach  an  ^xprefs  dereliclion,  that  a  propertV  will  be  vcfted  in 
the  firft  fortunate  finder  that  will  fcifcit  to  his  own  ufe.  But 
if  he  hides  it  privately  in  the  earth  or  other  fecret  place,  and 
it  is  difcovercVl,  the  finder  acquires  no  property  therein  ;  for 
the  owner  hath  not  by  tins  acl  declared  any  intention  to 
abandon  it,  but  rather  the  ccntrary  ;  ami  if  he  lofes  or  drops 
it  by  accident,  it  cannot  be  collected  from  thence,  that  he 
dcfigncd  to  quit  the  poflefiicn  ;  and  tiicrcfore  in  fuch  a  cafe 
the  property  lliil  remains  in  the  lofcr,  who  may  claim  it  agaii^ 
of  the  finder.  And  this,  we  may  remember,  is  the  dodlrine 
pf  tlie  law  of  England,  with  relation  to  treafure  trove  '. 

But  this  method,  of  one  man's  abandoning  his  property, 
and  another  feifing  the  vacant  pofleflion,  however  weH 
founded  in  theory,  could  not  long  fubfift  in  fact.  It  was  cal- 
culated merely  for  the  rudiments  of  civil  focicty,  and  nccef- 
farily  ceafed  among  the  complicated  intcrcfls  and  artificial 
refinements  of  polite  and  eiVabliflicd  governments.  In  thefe 
it  was  found,  that  what  became  inconvenient  or  ufelefs  to 
one  man,  was  highly  convenient  and  ufcful  to  another;  who 
was  ready  to  give  in  exchange  for  it  fume  equivalent,  that 

'  Sec  Vol.  1.  pag.  ^95. 


fcnts  the  violation  of  that  law  of  property*  which  nature  berfelf  has 

ivrilten  upon  the  hearts  of  all  mankind, 

was 
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was  equally  defirable  to  the  former  proprietor.    Thus  mutual 
convenience  introduced  commcrcial'trafHc^'atid  the  t'etiprocaf 
transfer  of  property  by  fale,  grant,*  or  convcyaiKc  :  which 
may  be  confidered  either  as  a  continuartce  of  the  original  pof-   [  xo  1 
fcffion  which  the  firft  occupant  had  ;  or  as  an  abandoning  of 
the  thing  by  the  prcfent  owner,  and  an  immediate 'fuCceffivc 
occupancy  of  the  fame  by  the  new  proprietor.   The  voluntary' 
dcr^lidlion  of  the  owner,  and  delivering  the  poflefliph  to  aho-* 
ther  individual,  amount  to  a  transfer  of  the  property  5  thtf 
proprietor  declaring  his  intention  no  longer  to  occupy  the 
thing  himfelf,  but  that  his  own  right  of  occupancy  fhnll  bs 
veiled  in  the  new  acquirer.     Or/  taken  in  the  other  light,  if 
I  agree  to  part  with  an  acre  of  my  land  to  Titius,  the  deed  of 
conveyance  is  ah  evidence  of  my  intending  to  abandon  the 
property:  and  Titius  being  the  only  or  firft  man  acquainted 
with  fuch  my  intention,  immediately  fteps  in  and  fcifcs  the 
vacant  pofleffion :  thus  the  confent  exprefled  by  the  convey- 
ance gives  Titius  a  good  right  ag^inft  me ;  and  pofleflion,  or 
occupancy,  confirms  that  ri^ht  againft  all  the  world  bcfides(2). 

The  moft  univerfal  and  effcflual  way  of  abandoning  pro- 
perty, is  by  the  death  of  the  occupant:  when,  both  the  adlual 
pofleffion  and  intention  of  keeping  pofTefTion  ceafing,  the 
property  which  is  founded  upon  fuch  pofleffion  and  intention, 
ought  alfo.to  ccafe  of  courfe.  For,  naturally  fpeaking,  the 
inftant  a  man  ceafes  to  be,  he  ceafcs  to  have  any  dominion : 
clfc,  if  he  had  a  right  to  difpofe  of  his  acquifitions  one  mo- 
ment beyond  his  life,  he  would  alfo  have  a  right  to  dire£l 
their  difpofal  for  a  million  of  ag«s  after  him  ;  which  would 
be  highly  abfurd  and  inconvenient.    All  property  muft  therc- 


(2)  Upon  whatever  principle  the  right  to  property  is  founded^ 
the  power  of  giving  and  transferring  feems  to  fpllow  as  a  natural 
confequence ;  if  the  hunter  arid  the  htherman  exchange  the  produce 
of  their  toils,  no  one  ever  difputed  the  validity  of  the  contrad^,  or 
the  continuance  of  the  original  title.  This  does  not  feem  to  be 
aptly  explained  by  occupancy,  for  it  cannot  be  faid  .that  in  fuch  a 
f^aik  there  is  ever  a  vacancy  of  pofTefnoo. 

X  fore 
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fore  ceafe  upon  deaths  coniideritig  men  as  abfolute  indivi« 
duals,  and  unconnected  with  civil  fociety :  for  then,  by  the 
principles  before  eftablifhed,  the  next  immediate  occupant 
would  acquire  a  right  in  all  that  the  deceafed  pofleflcd.  But 
as,  under  civilized  governments  which  are  calculated  for  the 
peace  of  mankind,  fuch  a  conftitution  would  be  productive 
i){  endlefs  difturbances,  the  univerfal  law  of  almolt  every  na- 
tion (which  is  a  kind  of  fecondary  law  of  nature)  has  either 
^iven  the  dying  perfon  a  power  of  continuing  his  property, 
by  difpofing  of  his  pofleflions  by  willj  or,  in  cafe  he  negle^ 
to  difpofe  of  it,  or  is  not  permitted  to  make  any  difpoGtioii 
r«  I X  2  ^  ^>  ^^^  municipal  law  of  the  country  then  ileps  in,  and 
declares  who  ihall  be  the  fuccefibr,  reprefentative,  or  heir,  of 
the  deceafed  ^  that  is,  who  alone  (hall  have  a  right  to  enter 
lipon  this  vacant  pofleffion,  in  order  to  avoid  that  confuCon, 
li^hich  it's  becoming  again  common  would  occafiou  K  And 
farther.  In  cafe  no  teftament  be  permitted  by  the  law,  or 
Upne  be  made,  and  no  heir  can  be  found  fo  qualified  as  the 
law  requires,  (till,  to  prevent  the  robuft  title  of  occupancy 
from  again  taking  place,  the  dodrine  of  efcheats  is  adopted 
in  almoft  every  country ;  whereby  the  fovereign  of  the  (late, 
and  thofe  who  claim  under  his  authority,  are  the  ultimate 
heirs,  and  fucceed  to  thofe  inheritances,  to  which  no  other 
title  can  be  formed. 

The  right  of  inheritance,  or  defcent  to  the  children  and 
xelations  of  the  deceafed,  feems  to  have  been  allowed  muck 
^rlier  than  the  right  of  deviiing  by  teftament.  We  are  apt 
to  conceive  at  firft  yiew  that  it  has  nature  on  it's  fide  j  yet 
^e  often  miftake  for  nature  what  we  find  eftablilhed  by  long 
and  inveterate  cuftom.  It  is  certainly  a  wife  and  efie£lual, 
\  but  clearly  a  political,  eftablifhment ;  fince  the  permanent 
right  of  property,  vefted  in  the  anceftor  himfelf,  was  no  na^ 

k  It  ic  principally  to  prevent  any  va«      hcritance  Aoe*  not  fo  properly  defcend, 
cancy  of  poflellion,  that  the  cWil  law      as  continue  in  the  hands  g£  the  furvivor. 


confiden  father  and  fon  as  one  pcrlbn  j      F/*2%,2,iu 
fo  that  vpoa  the  death  of  either,  th^  ia- 


tural. 
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turaly  but  merely  a  civile  right  (3).  It  is  truei  that  the  tranfl 
miflion  of  one's  pofleflions  to  pofterity  has  an  evident  tendency 
to  make  a  man  a  good  citizen  and  a  ufeful  member  of  focietyt 
it  fets  the  paffions  on  the  fide  of  duty,  and  prompts  a  man  t6 
defenre  well  of  the  public,  when  he  is  fare  that  the  reward  of 
his  fervlces  will  not  die  with  himielf,  but  be  tranfmitted  to 
thofe  with  whom  he  is  conne£led  by  the  deareft  and  moft 
tender  afie&ions.     Yetj  reafonable  as  this  foundation  of  the 


(3)  I  cannot  agree  with  the  learned  Commentator,  that  the  per* 
manent  right  of  property  veiled  in  the  aaceftor  himielf  (that  Up 
for  his  life)«  is  not  a  natural,  but  merely  a  civil  right. 

I  have  endeavoured  to  (hew  (Note  i »)  that  the  notion  of  property 
is  univer(a]>  and  is  fuggefted  to  the  mind  of  ntan  by  reafon  and 
natare,  prior  to  all  pofitive  inftitations  and  civilised  yefinements* 
If  the  laws  of  the  land  were  fufpended,  we  (hoold  be  under  the 
iame  moral  and  natural  obligation  to  refrain  from  invading  each 
mher's  property,  as  from  attacking  and  ailaulting  each  other's  per* 
ions.  And  I  am  obliged  alfo  to  differ  from  the  learned  Judge^and 
all  writers  upon  general  law,  who  maintain,  that  children  have  n» 
better  claim  by  nature  to  fucceed  to  the 'property  of  their  deceafed 
parents  than  (Irangcrs ;  and  that  the  preference  given  to  them» 
originates  folely  in  polidcal  eilabliihments.  (See  the  Editor's  dif- 
tindidns  between  natural  and  pofitive  laws.  Vol.  i.p.58.n.  7.)  I 
IcDOw  no  criterion  by  which  we  can  determine  any  rule  or  obli- 
gation to  be  founded  in  nature,  than  it's  nniveriality ;  and  by  inquir* 
iog  if^ether  it  is  not,  and  has  not  been,  in  all  countries  and  ages» 
agreeable  to  the  feelings,  affedions,  and  reafon  of  mankind.  The 
affedioD  of  parents  towards  their  children  is  the  moft  powerful 
and  nniverfal  principle  which  nature  has  planted  in  the  human 
breafl ;  and  it  cannot  be  conceived,  even  in  the  mod  favage  ftate^ 
that  any  one  Is  fo  dcftitute  of  that  affedion  and  reafon,  who  would 
not  revok  at  the  pofition,  that  a  ilranger  his  as  good  a  right  as  hia 
children  10  the  property  of  a  deceafed  parent. 

H^eredes  fuccejjire/qtu  fui  cuiqui  liberi,  feems  not  to  have  beet» 
confined  to  the  woods  of  Germaay,  but  to  be  one  of  the  firft  laws 
10  the  code  of  nature ;  though  pofitive  inftitudons  may  have 
thought  it  prudent  to  leave  the  parent  the  full  difpoiition  of  his  pro- 
perty after  his  death,  or  to  regulate  the  iharcs  of  ^e  children^ 
when  the  parent's  will  is  unknown. 

right 
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right  of  inhefit^nce  ipay.feem,  it  is  probable,  that  it's  injmc* 
diate  ortgiiml  jlrofe  not  from  fpcculations  altogether  fo  deli- 
cate and  refined^  and^  if  pot  from  fortuitous  circumftances^ 
at  lead  from  a  plainer  and  more  fimpie  principle.  A  man's 
cliildren  ot  ncareft  relations  are  ufually  about  him  on  bis 
C  12  ]  death-bed,  and  are  the  earlieft  witnefles  of  his  deceafe.  They 
became  therefore  generally  the  next  irn^edjate  Qccupa^ts^  till 
at  length  in  procefs  of  time  this  frequent  ufage  ripened  into 
general  law.  And  therefore  alfo  in  the  earlieft  ages,  on  failure 
of  children,  a  man's  fervants  born  under  his  roof  were  al- 
lowed to  be  his  heirs  5  being  immediately  on  the  fpot  when 
he  died.  For  we  find  the  old  patriarch  Abraham  exprefsly 
declaring,  that  **  firice  pod  had  gitcii  hinl  no  feed,  his  ftew- 
**  ard  Eliezer,  one  born  m  his  hdufe,  was  his  heir  *." 

While  property  continued  only  for  life,'  teftaments  were 
ufelefs  and  unknown ;  atid,  when  it  became  inheritable,  the 
inheritance  was  long  indef6<(rible,'  and  the  children  or  heirs 
at  law  were  incapable  of  ekcltifion  by  \vill.  Till  at  length 
it  was  found,  that  fo  ftrift  a  l-tlle  of  iilheritdnce  made  heirs 
difobedient  and  head-ftrong,  defrauded  creditors  of  their  juft 
debts,  and  prevented  many  provident  fathers  from  dividing 
or  charging  their  eftates  as  the  exigence  of  their  families  re- 
quired* This  introduced  pretty  generally  the  right  of  dif- 
pofing  of  one's  property,  or  a  part  of  it,  by  tejiamevt ;  that 
is,  by  written  or  oral  inftrudlions  properly  luiineffed  and  au- 
thenticated, according  to  xhzpleafure  of  the  deceafed ;  which 
we  therefore  emphatically  ftile  his  iv'tll.  This  was  eftablifhed 
In  fom<5  countries  much  later  than  in  others.  With .  us  in 
England,  till  ihodern  tirhes,  a  man  could  only  difpofe  of  one 
third  Gif  his  moveables  from  liis  wife  and  children ;  and,  in 
general,  no  will  was  permitted  of  lands  till  the  reign'  of 
Henry  the  eighth ;  and  then  only  of  a  certain  portion :  for 
it  was  not  till  after  the  reftoration  that  the  power  of  devifing 
real  property  became  fo  uuivcrfal  as  at  prefent  (4). 

i  Gen  XV.  5. 


(4)  ^y  32  ^cxi,  VIII. C.I.  all  focagc  lands  were  made devifable* 
and  l«vo  thirds  of  lands  of  military  tenure  :  when  thefe  at  the  re- 
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Wills  therefore  and  tellaxnents,  rights  of  inheritance  and 

fucceflions,  are  all  of  them  creatures  of  the  civil  or  municipal 

]aws>  and  accordingly  are  in  all  refpects  regulated  by  them  ', 

every  Jiftinft  country  having  diffexent  ceremonies  and  requi- 

fites  to  make  a  tedamcnt  completely  valid :  neither  does  anjr 

thing  vary  more  than  the  right  of  inheritance  under  different 

national  e(labli(hments.     In  England  particularly,  this  ^^^  [  13  1 

,verfity  is  carried  to  fuch  a  length,  as  if  it  had  been  meant 

to  point  out  the  power  of  the  laws  in  regulating  the  fucceC- 

lion  to  property,  and  how  futile  every  claim  rauft  be,  that  has 

not  it's  foundation  in  the  pofitive  rules  of  the  ftate.     In  per- 

fonal  cftates  the  father  may  fucceed  to  his  children ;  in  landed 

property  he  never  can  be  their  immediate  heir,  by  any  the 

remotelt  poffibility :  in  general  only  the  eldeft  fon,  in  fomp 

places  only  the  youngeft,  in  others  all  the  fons  together, 

have  a  right  to  fucceed  to  the  inheritance :  in  re^l  eftates 

males  are  preferred  to  females,  and  the  eldeft  male  will  ufu- 

ally  exclude  the  reft  ;  in  the  divifion  of  perfonal  eftates,  the 

females  of  equal  degree  are  admitted  together  with  the  males, 

and  no  right  of  primogeniture  is  allowed. 

This  one  confidcration  may  help  to  remove  the  fcruplcs 
of  many  well-meaning  perfons,  who  fct  up  a  miftaken  con- 
fclencc  in  oppofition  to  the  rules  of  law.  If  a  nian  difm- 
herits  his  fon,  by  a  will  dtily  executed,  and  leaves  his  cftate 
to  a  ftrangcr,  there  are  many  who  confuler  this  proceeding  as 
contrary  to  natural  juftice  ;  while  others  fo  fcrupalotifly  ad- 
here to  the  fuppofed  intention  of  the  dead,  that  if  a  will  of 

*  lands  be  attefted  by  only  fwo  witnefles  inftead  of  ttree,  whidh 
the  law  required,  they  are  apt  to  imagine  that  the  heir  is 
bound  in  confcienceto  relinquifti  his  title  to  the  devifee.  Bnt 
both  of  them  certainly  proceed  upon  very  erroneous  princi- 
ples, as  if,  oil  the  one  hand,  the  fon  had  by  nature  a  right 

•  to  fucceed  to  his  father's  lands ;  or  as  if,  on  the  other  hand. 
the  owner  was  by  nature  entitled  to  diireft  the  fucceflion  of 

ftoratioQ  wei;e  coBverted  into  focage  tenure,  all  lands  became  de- 
vifable,  fome  copyholdii  excepted.     P*  J75. 
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his  property  after  his  own  deccafe.  Whereas  the  law  of  na-* 
ture  fuggeftsy  that  on  the  deatli  of  the  poiTeflbr  theeftate  fliould 
:igain  become  common,  and  be  open  to  the  next  occupant^ 
unlefs  otherwifc  ordered  for  the  fake  of  civil  peace  by  the  po- 
sitive law  of  fociety.  The  poCtive  law  of  fociety^  which  ia 
vith  us  the  municipal  law  of  England,  direds  it  to  veil  in 
iixch  perfon  as  the  laft  proprietor  ihall  by  will,  attended  with. 
certain  requifites^  appoint ;  and,  in  defed  of  fuch  appoint- 
ment,  to  go  to  fome  particular  perfon,  who  from  the  refult 
r  14  1  ^^  certain  local  conftitutions>  appears  to  be  the  heir  at  law. 
Hence  it  follows,  that,  where  the  appointment  is  regularl^f 
made,  there  cannot  be  a  fliadow  of  right  in  any  one  but  the 
perfon  appointed :  and,  where  the  neceflary  requifites  are 
omitted,  the  right  of  the  heir  is  equally  ftrong  and  built  upon 
zs  folid  a  foundation,  as  the  right  of  the  devifee  would  haver 
been,  fuppofing  fuch  requifites  were  obferved* 

But,  after  all,  there  are  fome  few  things,  which,  not^ 
withftanding  the  general  introdudiion  and  continuance  of 
property,  muft  ftill  unavoidably  remain  in  common ;  beikig 
fuch  wherein  nothing  but  an  ufufrufluary  property  is  capa-» 
ble  of  being  had  :  and  therefore  they  ftill  belong  to  the  firll 
occupant,  during  the  time  he  holds  pofTeflion  of  them,  and 
no  longer.  Such  (among  others)  are  the  elements  of  lights 
air^  and  water ;  whicR  a  man  may  occupy  by  means  of  his 
windows,  his  gardens,  his  mills,  and  other  conveniences  i 
fuch  alfo  are  the  generality  of  thofe  animals  which  are  faid 
to  he  ferae  naturae,  or  of  a  wild  and  untameable  difpofition : 
which  any  man  may  feife  upon  and  keep  for  his  own  ufe  of 
pleafure.  All  thefe  things,  fo  long  as  they  remain  inpoifef- 
£on,  every  man  has  a  right  to  enjoy  without  difturbatice  i 
but  if  once  they  efcape  from  his  cuftody,  or  he  voluntarily 
abandons  the  ufe  of  them,  they  return  to  the  common  ftock^ 
and  any  man  elfe  has  an  equal  right  to  feife  and  enjoy  them 

afterwards. 

» 

Agatn;  there  are  other  things,  in  which  a  permanent 
property  may  fubfift,  not  only  as  to  the  temporary  ufe,  but 

alfo 
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alfo  the  folid  fubftance  ^  and  which  yet  would  be  /requeutljr 
found  without  a  proprietori  had  not  the  wifdom  of  the  hv^ 
provided  a  remedy  to  obviate  this  inconvenience.  Such  are 
forefts  and  other  wafte  grounds,  which  were  omitted  to  be 
appropriated  in  the  general  diilribution  of  lands  i  fuch  alfo 
are  wrecks,  eftrays,  and  that  fpecies  of  wild  animals  which 
the  arbitrary  conftitutions  of  pofitive  law  have  diftinguiftied 
from  the  reft  by  the  well-known  appellation  of  game.  With 
regard  to  thefe  and  fome  others,  as  difturbances  and  quarrels 
would  frequently  arife  among  individuals,  contending  about 
the  acquiiition  of  this  fpecies  of  property  by  firft  occupancy,  [  '5  ] 
the  law  has  therefore  wifely  cut  up  the  root  of  difTenfion,  by 
veiling  the  things  themfelves  in  the  fovereign  of  the  ftatc  : 
or  elfe  in  his  reprefentatives  appointed  and  authorifed  by  him, 
being  ufually  the  lords  of  manors  (5).  And  thus  the  legiflature 
of  England  has  univerfally  promoted  the  grand  ends  of  civil 
fociety,  the  peace  and  fecurity  of  individuals,  by  (leadily  pur- 
fuing  that  wife  and  orderly  maxim,  of  affigning  to  every  thing 
capable  of  ownerihip  a  legal  and  determinate  owner. 


('•)  The  learned  Judge  has  frequently  repeated  in  his  commen* 
taries,  that  all  the  game  belongs  to  the  king*  or  to  his  grantees, 
being  ufually  the  lords  of  manors.  This  is  a  dodtrine  which  the 
editor  is  obliged  to  controvert.  His  reafons  and  auihorities  wiU 
be  dated  at  large  in  a  note  to  page  419. 
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Clf  APTEA    THE   SECOND. 


or  HEAL  PROPERTY;  and,  first,  of 
CORPOREAL  HEREDITAMENTS. 


THE  obje&  of  dominum  orpiopettj  are  iiufgif  as  con* 
tradiftixigaiflied  firom  pafim :  and  things  are  by  the 
law  of  England  dtftnbotcd  into  two  kinds  %  things  ml,  and 
things  pafima/.  Things  real  aic  fuch  as  are  permanent, 
fixed,  and  immoveable,  which  cannot  be  carried  oat  of  their 
place  ;  as  lands  and  tenements :  dungs  perfional  are  goods, 
money,  and  all  odier  moTeaUcs  i  nrfiich  may  attend  the 
owner^s  perfon  wherever  he  thinb  proper  to  go. 

In  treating  of  things  real,  let  as  confider,  firft,  dicir  fe* 
veral  forts  or  kinds ;  fecondly,  the  tenures  by  which  they 
may  be  holden ;  tlurdly,  the  eftates  which  may  be  had  in 
diem;  and,  fourthly,  the  tide  to  them,  and  the  manner  of 
acquiring  and  loCng  it. 

FiKST,  with  regard  to  dieir  fereral  forts  or  kinds,  things 
real  are  ufuaOy  faid  to  confift  in  lands,  tenements,  or  here* 
ditaments.  LomJ  comprehends  all  things  of  a  permanent, 
fabftantial  nature  i  being  a  word  of  a  very  extenfivc  Cgnifi* 
cadon,  as  will  prcicndy  appear  more  at  large.  Tenementhz 
word  of  ftill  greater  extent,  and  though  in  its  vulgar  accept- 

II 
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ation  k  18  09I7  applied  to  houfes  an4  other  buildings^  yet  in 
it's  original,  proper,  and  legal  feAfe,  it  fignifies  every  thing 
that  may  be  bolden^  provided  it  be  of  a  permanent  nature  \ 
whether  it  be  of  a  fubftanfial  and  fenfible,  or  pf  an  unfub- 
fiantial  ideal  kind.  Thus  libetum  tmeme^iHmf  franktenementy 
or  freehold,  is  aig;>licable  not^only  to  lands  and  other  folid 
obje£ls,  but  idfo  to  offices,  r(;nts,  c^ommonsy  and  the  like  * : 
.and,  as  lauds  and  houfes  are  tenements,  fo  is  an  a^vowfona 
tenement;  and ji franohife,  anp^ce,  a  right  of  cpaimon,  a 
.peerage,  or  other  propetty  of  the  tike  unfubftantial  kind,  ar^ 
all  of  them,  legally  fpeaking,  [tenements '^.    Qut  ^nien^ 
iament,  iays  fir  £dward  Coke  ^,  is  by  much  ^be  largeft  and 
•mod  comprehenfive  expreffion :  for  it  includes  not  only  bnds 
and  tenements,  but  whatfoever  may  be  inherited^  be  it  cor- 
poreal, or  incorporeal,  real,  perfonal,  or  mixed.    Thus  an 
'faeir4oom,  or  implement  of  fumitnie  which  by  cuftom  de- 
:fcends  'to  the  heir  t(^ther  with  an  houfe,  is  neither  land, 
•nor  tenement,  but  a  mere  moveable :  yet,  being  inheritable, 
(is  comprized  under  the  general  word  hereditament :  and  fo 
-a  condition,  the  benefit  cf  which  may  deficend  to  a  man  from 
bis  anceftor,  is  alio  an  hereditamenf^. 

Hereditaments  then,  to  ufe  the  largeft  expreflipn,  are 
of  two  kinds,  corporeal  and  incorporeal.  Corporeal  confift 
of  fuch  as  zS^Gt  the  fenfes  \  fuch  as  may  be  feen  and  handled 
by  the  body :  incorporeal  are  not  the  obje£):  of  fenfation,  can 
seither  be  feen  nor  handled,  arecreatures  of  the  mind,  and 
cxift  only  in.  contemplation, 

Co&PORBAL  hereditaments  confift  wholly  of  fubftantlal 
and  permanent  objects ;  all  which  may  be  comprehended 
under  the  general  denomination  of  land  only.  For  land^  fays 
fir  Edward  Coke**,  comprehendeth  in  it^s  legal  fignification 
any  ground,  foil,  or  earth  whatfoever;  as  arable,  meadows, 
paftures,  woods,  moors,  waters,  marOies,  furzes,  and  heath. 

«-  C6.  Litt.  6.  '<>  3  Rep.  s. 

b  Ibid*  19*  »o*  *  X  Inft.  4« 
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It  legally  includeth  alfo  all  caftles,  houfes>  and  other  build- 
ings :  for  they  conGft,  faith  he,  of  two  things ;  land,  which 

•  is  the  foundation,  znA  JfruBure  thereupon:  fo  that,  if  I 
convey  the  land  or  ground,  the  ibrudiure  or  building  paffcth 
therewith.  It  is  obfcrvablc  thafw/J/zr  is  here  mentioned  as 
a  fpecies  of  land,  which  may  feem  a  kind  of  folecifm  \  but 
fuch  is  the  language  of  the  law :  and  therefore  I  cannot  bring 
^n  a£lion  to  recover  pofleffion  of  a  pool  or  other  piece  of 
water,  by  the  name  of  water  only;  either  by  calculating  it's 
capacity,  as,  for  fo  many  cubical  yards ;  or,  by  fuperficial 
m^afure,  for  twenty  acres  of  water ;  or  by  general  defcrip- 
tion,  as  for  a  pond,  a  watercourfe,  or  a  rivulet :  but  I  mult 

•  bring  my  a^ion  for  the  land  that  lies  at  the  bottom,  and 
muft  call  it  twenty  acres  of  land  covered  with  water  ^m  For 
water  is  a  moveable  wandering  thing,  and  muft  of  neceffity 
continue  common  by  the  law  of  nature  ;  fo  that  I  can  only 
have  a  temporary,  tranfient,  ufufruduary,  property  therein: 
wherefore,  if  a  body  of  water  runs  out  of  my  pond  into 
another  man's,  I  have  no  right  to  reclaim  it.  But  the  land, 
which  that  water  covers,  is  permanent,  fixed,  and  immove- 
able: and  therefore  in  this  I  may  have  a  certain  fubftantial 
property  j  of  which  the  law  will  take  notice,  and  not  of  the 
other. 

Land  hath  alfo,  in  it's  legal  fignification,  an  indefinite 
extent,  upwards  as  well  as  downwards.  Cujus  efi  folumy  ejus 
eji  ufque  ad  coeluniy  is  the  maxim  of  the  law,  upward^s;  there- 
fore no  man  may  ereft  any  building,  or  the  like,  to  overhang 
another's  land  :  and,  downwards,  whatever  is  in  a  dire£l  line, 
between  the  furface  of  any  land  and  the  center  of  the  earth, 
belongs  to  the  owner  of  the  furface  \  as  is  every  day's  expe- 
rience in  the  mining  countries.  So  that  the  word  **  land'* 
.  includes  not  only  the  face  of  the  earth,  but  every  thing  under 
it,  or  over  it.  And  therefore  if  a  man  grants  all  his  lands,  he 
grants  thereby  all  his  m\nes  of  metal  and  other  foflils,  his 
woods,  his  waters,  and  his  houfes,  as  well  as  his  fields  and 
meadows.     Not  but  the  particular  names  of  the  things  are 

r 
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equally  fufficient  to  pafs  them,  except  in  the  inftance  of  wa- 
ter; by  a  grant  of  which,  nothing  pafles  but  a  right  of  fifli^ 
ing  K :  but  the  capital  diftin£lion  is  this;  that  by  the  name  of 
a  ca(Ue(i),  mefTuage,  toft,  croft,  or  the  like,  nothing  elfe  will 
pais,  except  what  falls  with  the  utmoft  propriety  under  the 
term  made  ufe  of;  but  by  the  name  of  land,  which  is  nomen 
generaltjftmumy  every  thing  tcrreftrial  will  pafs  **• 

%  Co.  Litt.  4.  h  JkU,  4,  59  6. 


(t)  By  the  name  of  a  caftle,  one  or  more  manors  may  be  con- 
veyed ;  and  /  connjerfi  by  the  name  of  a  manor*  a  caffle  may  pafs. 
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CHAPTER     TH^     TI^IRD. 


OF  INCORPOREAL  HEREMTAMENTSk 


AN  incorporeal  hereditament  is  a  right  iflulng  out  of  a 
thing  corporate  (whether  real  or  perfonal)  or  concern- 
ing, or  annexed  to,  or  exercifible  within,  the  fame  *•  It  is 
not  the  thing  corporate  itfelf,  which  may  confift  in  lands, 
hoofes,  jewels,  or  the  like ;  but  fomething  collateral  thereto, 
as  a  rent  ifliiing  out  of  thofe  lands  or  houfes,  or  an  office  re- 
lating to  thofe  jewels.  In  (bort,  as  the  logicians  fpeak,  cor- 
poreal hereditaments  are  the  fubftance,  which  may  be  always 
feen,  always  handled:  incorporeal  hereditaments  are  but  a 
fort  of  accidents^  which  inhere  in  and  are  fupported  by  that 
fubftance ;  and  may  belong,  or  not  belong  to  it,  without 
any  viCble  alteration  therein.  Their  exiftence  is  merely  in 
idea  and  ab(lra£led  contemplation  i  though  their  eflfe£ls  and 
profits  may  be  frequently  obje£U  of  our  bodily  fenfes.  And 
indeed,  if  we  would  fix  a  clear  notion  of  an  incorporeal  here« 
ditament,  we  muft  be  careful  not  to  confound  together  the 
profits  produced,  and  the  thing,  or  hereditament,  which 
produces  them.  An  annuity,  for  inftance,  is  an  incorporeal 
hereditament :  for  though  the  money,  which  is  the.  fruit  or 
produ£l  of  this  annuity,  is  doubtlefs  of  a  corporeal  nature, 
yet  the  annuity  itfelf,  which  produces  that  moneys  is  a  thing 
inTiGble,  has  only  a  mental  exiitdnce,  and  cannot  be  delivertd 
over  from  hand  to  hand*    So  tithes,  if  we  confider  the  p9>- 

a  Cow  UVL  19,  so. 
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dace  of  tbem^  a$  the  tenth  flieaf  or  tenth  lamb,  feemto  be 
emnpktdij  corporeal  i  yet  they  ate  indeed  incorporeal  here" 
ditanient«:  for  they,  being  merely  a  contingent  fpringing 
righty  collateral  to  or  iffuing  out  of  lands,  can  never  be  the 
objefi  of  fenfe :  that  cafual  (hare  of  the  annual  increafe  is  not» 
till  fevered,  capable  of  being '(hewn  to  the  eye,  nor  of  being 
delivered  into  bodily  pofieflion. 

Incorporeal  hereditaments  are  principally  of  ten  fort« ; 
advowfons^  tithes,  commons,  ways,  offices,  dignities,  fran-' 
chifes,  corodies  or  penfions,  annuities,  and  rents. 

I.  Advowson  is  the  right  of  prefcntation  to  a  church,  or 
ecdefiaftical  benefice.  Advowfon,  advocation  fignifies  in  c/i" 
tntelam  recipere^  the  taking  into  protection ;  and  therefore  is 
fynonymous  with  pztronzgc,  patronatur :  and  he  who  has  the 
right  of  advowfon  is  called  the  patron  of  the  church.  For, 
when  lords  of  manors  firft  built  churches  on  their  own  de- 
mefnes,  and  appointed  the  tithes  of  thofe  manors  to  be  paid 
to  the  officiating  minifters,  which  before  were  given  to  the 
clergy  in  common,  (from  whence,  as  was  formerly  mention^^ 
ed  S  sirofe  the  divifion  of  parifhes,)  the  lord,  who  thus  built 
a  church,,  and  endowed  it  with  glebe  or  land,  had  of  com- 
mon right  a  power  annexed  of  nominating  fuch  minifter  as  he 
pleafed  (provided  he  were  canonically  qualified)  to  officiate 
in  that  church,  of  which  he  was  the  founder,  endower, 
maintainer,  or,  in  one  word,  the  patron  ^. 

This  inftance  of  an  advowfon  will  completely  illuftrate 
the  nature  of  an  incorporeal  hereditament.  It  is  not  itfelf  the 
bodily  pofleffion  of  the  church  and  it's  appendages }  but  it  Ig 
aright  to  give  fome  other  man  a  title  to  fuch  bodily  pofleffion. 
The  advowfon  is  the  obje£t  of  neither  the  fight,  nor  the  touch; 
and  yet  it  perpetually  exifts  in  the  mind's  eye,  and  in  con^ 
temptation  of  law.  It  cannot  be  delivered  from  man  to  man 
by  any  vifible  bodily  transfer,  nor  can  corporal  pofleffion  be 

b  Vot  I.  p^.  lift.  appears  alio  to  have  been  allowed  m  the 

t  This  originai  of  the  jgi  pttronstntf      Roman  empire.    Amt.  26.  f.  xi.  r*  v 
bj  boihljiig  and  cadowiog  the  chuichy      Nw.  iiS*  rrS3« 
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m  the  clerk  by  the  patron's  deed  of  donation^  without  pre* 
iestatian,  inftitution,  or  indu£Uon>  (2).  Thi&is  faid  to hsiTe 
km  aotiently  the  cmly  way  of  conferring  ecclefiaftical  bene* 
ficefr  IB  England ;  the  method  of  inftitotion  by  the  bi(hop  not 
bdag  eftablifhed  more  early  than  the  time  of  archUlbc^ 
Becket  in  the  reign  of  Henry  II.  ^  And  therefore  though 
pope  Alexander  lU^ '  in  a  letter  to  Becket,  feverely  inveighs 
agasnft  the  prava  icnfuHutk^  as  he  calls  it,  of  inveftiture 
conferred  by  the  patron  only,  this  however  ihews  what  was 
dicn  the  eommon  ufage.  Others  contend,  that  the  claim  of 
Ac  biihops  to  inftitution  is  as  old  as  the  firft  planting  of 
diiiftianity  in  this  iiland ;  and  in  proof  of  it  they  allege  a 
letter  from,  the  Englifli  nobility  to  the  pope  in  the  reign  of 
Heary  the  third,  recorded  by  Matthew  Paris  "*,  which  fpeaks 
of  prefentation  to*  the  bifliop  as  a  thing  immemorial.  The 
troth  feems  to  be,  that^  wheix  the  benefice  was  to  be  con- 
Jerred  on  a.mere  layman,  he  was  firft  prefented  to  the  biihop^ 
ioi  order  to  receive  ordination,  who  was  at  liberty  to  examine 
mdrefufe  him :  but  where  the  clerk  was  already  in  orders,  the 
Kving.  was  ufually  vefted  in  him  by  the  fole  donation  of  the 
patron;  till  about  the  middle  of  the  tweUth  century,  when 
the  pope  and  his  biOiops  endeavoured  to  introduce  a  kind  of 
fitodal  dominion  over  ecclefiaftical  benefices,  and,  in  confe* 
qoence  of  that,  began  to  claim  and  exercife  the  right  of  infti^ 
tation  ttxiiverfally,  as  a  fpecies  of  fpiritual  inveftiture. 

*  Co.  \aV.   344.  '  Decretal,  /.  3.  u  7.  f.  j. 

^  Seld.  tich.  c.  S2*  §  «•  .  ^  ji,  D»  1239. 


(z)  Two  peculiar  properties  of  donatives  may  be  menMned 
here  ;  one  is,  that  the  prefentation  does  not  devolve  to  the  king,  as 
in  other  livings,  when  the  incumbent  is  made  a  lufhop  (Co.  FarL 
184.) :  the  other  is  taken  notice  of  by  Mr.  Wooddefon,  that  donatives 
are  within  the  flatute  of  pluralities,  if  a  donative  is  the  firft  Kvxng'; 
but  if  a  donative  is  the  fecond  benefice  taken  without  a  diTpenTatioB, 
the  firfl  would  not  be  void,  for  the  wordsof  the  ftatiite  are, inftitutid 
mnd  induced  to  any  other ^  which  are  not  applicable  to  donatives. 
1  Vol.  330.  And  therefore  it  feems  if  donatives  are  taken  laft, 
they  maybe  held  with  any  other  preferment. 

However 
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However  this  may  be,  if,  2$  the  law  now  ftands)  the  ttue 
patron  0/«v  waves  this  privilege  of  donation,  and  prefents  to 
the  biOiop,  and  his  clerk  is  admitted  and'  iniUtuted;.  the  ad<# 
Yowfon  is  now  become  for  ever  prefentative,  and  ihall  never  T  24  1 
be  donative  any  more".  For  thefe  exceptions  to  general 
Tules»  and  common  right,  are  ever  looked  upon  by  the  law 
in  an  unfavourable  view,  and  conftrtted  as  ftri&ly  as  poCf 
iible.  If  therefore  the  patron,  in  whom  fuch  pe(^ar  right 
relides,  does  once  give  up  that  right,  the  law,  yirhich  loves 
uniformity,  will  interpret  it  to  be  done  with  an  intention  of 
giving  it  up  for  ever ;  and  will  therefore  reduce  it  to  th« 
itaadafd  of  other  ecclefiaftical  livings  (3). 

II.  A  SECOND  fpecies  of  incorporeal  hereditaments  is  that 
^  tithes ;  which  are  defined  to  be  the  tenth  part  of  the  io- 
creafe,  yearly  acifii^  and  renewing  from  the  profits  of  landg, 
Ac  ftock-  upon  lands>  and  the  perfonal  induftry  of  the  inha* 
faitants:  the  fir  ft  Q>ecies  being  ufually  called  fndbJ^  as- of 
corny  grafs,  hops,  and  wood  ° }  the  fecond  mixfd^  as  of  wool^ 
snilk,  pigsy  isfc.  f,  eonfifting  of  natural  produfis,  butnartur- 
ed  and  preferved  in  part  by  the  care  of  man ;  and  of  thefe  the 
Senth  mud  be  paid  in  grofs  i  the  third  perfonal,  as  of  manual 
oecupations,  trades,  fiflieries^  and  the  like;  and  of  thefe  only 
the  tenth  part  of  the  clear  gams  and  profits  is  due^i  (4), 

It  is  not  to  be  expeded  from  tho  nature  of  thefe  general 
commentaries,  that  I  fliould  particularly  fpecify,  what  things 
are  titheable,  and  what  not  i  the  time  when,  or  the  manner 

>  Co.  Ltlt  }44-    Gra,  Jae  63,  rI6iii» 

•  I  RoU.  AbK  635.    » laft*  649.        4  z  KolL  Abr,  656. 


(.^)  The  contrary  is  held  by  a  later  authority  than  the  authorities 
referred  to  by  the  learned  Jadge ;  in  which  it  was  declared,  that 
aUhoogll  tf  prefentatton  may  deftroy  an  impTopriacion«  yet  it  can« 
not  d^cftroy  a  donadve,  becaofe  the  creation  thereof  is  by  letters 
^teiit.  1  Saii.  $41. 

(4)  Bat  peribnal  tithes  are  only  payable  by  a  fpeeial  cuftom^  and 

pnh)ips  are  now  paid  no  where  in  England,  except  for  filll 

caoghtin  the  fea,  and  for  corn  mills.  3  Burn.  Ec.  473. 
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his  property  after  his  own  deccafe.  Whereas  the  law  of  na-* 
ture  fuggeftS)  that  on  the  death  of  the  pofleflbr  theeftate  fliould 
again  become  common^  and  be  open  to  the  next  occupant^ 
unlefs  otherwife  ordered  for  the  fake  of  civil  peace  by  the  po^ 
fitire  law  of  fociety.  The  pofitive  law  of  fodety^  which  is 
with  us  the  municipal  law  of  England,  direfts  it  to  veft  in 
liich  perfon  as  the  lad  proprietor  (hall  by  will,  attended  with, 
certain  requifites^  appoint ;  and,  in  defed  of  fuch  appoint* 
Blent,  to  go  to  fome  particular  peribn,  who  from  the  refult 
[  14  1  ^^  certain  local  conftitutions,  appears  to  be  the  heir  at  law. 
Hence  it  follows,  that,  where  the  appointment  is  rcgoXzvlf 
made,  there  caimot  be  a  (hadow  of  right  in  any  one  but  the 
perfon  appointed :  and,  where  the  neceflary  requifites  ate 
omitted,  the  right  of  the  heir  is  equally  ftrong  and  built  upon 
as  folid  a  foundation,  as  the  right  of  the  devifee  would  have 
been,  fuppofing  fuch  requifites  were  obferved* 

But,  after  all,  there  are  fome  few  things,  which,  not^* 
withftanding  the  general  introdufiion  and  continuance  of 
property,  muft  (lill  unavoidably  remain  in  common ;  being 
fuch  wherein  nothing  but  an  ufufrudluary  property  is  capa-* 
ble  of  being  had :  and  therefore  they  ftill  belong  to  the  firft 
occupant,  during  the  time  he  holds  pofieflion  of  them,  and 
no  longer.  Such  (among  others)  are  the  elements  of  lights 
air,  and  water ;  whicK  a  man  may  occupy  by  means  of  his 
windows,  his  gardens,  his  mills,  and  other  conveniences  i 
fuch  alfo  are  the  generality  of  thofe  animals  which  are  faid 
to  hcjirae  naturae^  or  of  a  wild  and  untameable  difpofition : 
which  any  man  may  feife  upon  and  keep  for  his  own  ufe  or 
pleafure.  All  thefe  things,  fo  long  as  they  remain  inpofTef* 
Con,  every  man  has  a  right  to  enjoy  without  difturbahce  } 
but  if  once  they  efcape  from  his  cuftody,  or  he  voluntarily 
abandons  the  ufe  of  them,  they  return  to  the  common  ftock^ 
and  any  man  elfe  has  an  equal  right  to  feife  and  enjoy  thcia 
afterwards. 

Agatn;  there  are  other  things,  in  which  a  permanent 
property  tnaj  fubfid,  not  only  as  to  the  temporary  ufe,  but 

alfo 
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alfo  the  folid  fubftance  ;.  and  which  yet  would  be  frequently 
found  without  a  proprietor j  had  not  the  wifdom  of  the  Izvit 
provided  a  remedy  to  obviate  this  inconvenience.  Such  are 
forefts  and  other  waftc  grounds,  which  were  omitted  to  be 
appropriated  in  the  general  diilribution  of  lands }  fuch  alfo 
are  wrecks,  eftrays,  and  that  fpecies  of  wild  animals  which 
the  arbitrary  conflitutions  of  pofitive  law  have  diftinguifhed 
from  the  reft  by  the  well-known  appellation  of  game.  With 
regard  to  thefe  and  fome  others,  as  difturbances  and  quarrels 
would  frequently  arife  among  individuals,  contending  about 
the  acquiiition  of  this  fpecies  of  property  by  firft  occupancy,  C  '5  3 
the  law  has  therefore  wifely  cut  up  the  root  of  difTenfioil,  by 
vetting  the  things  themfelves  in  the  fbvereign  of  the  ftate  : 
or  elfe  in  his  reprefentatives  appointed  and  authorifed  by  him, 
being  ufually  the  lords  of  manors(5 ).  And  thus  the  legiflature 
of  England  has  univerfally  promoted  the  grand  ends  of  civil 
focicty,  the  peace  and  fecurity  of  individuals,  by  fteadily  pur- 
fuing  that  wife  and  orderly  maxim,  of  afCgning  to  every  thing 
capable  of  ownerfliip  a  legal  and  determinate  owner. 


('-)  The  learned  Judge  has  frequently  repeated  in  his  commen* 
taries»  that  all  the  game  belongs  to  the  king,  or  to  his  grantees, 
being  ufually  the  lords  of  manors;  This  is  a  dodtrine  which  the 
editor  is  obliged  to  controvert.  His  reafons  and  auihorities  wiH 
be  dated  at  large  in  a  note  to  page  419. 


Vol.  IL 
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CHAPTER    THE   SECOND. 


pF  REAL  PROPERTY;  and,  first,  of 
CORPOREAL  HEREDITAMENTS. 


THE  objej^s  of  dominion  or  property  sre  thingi^  as  con- 
tradiftinguiihed  from  per/am :  and  things  are  by  the 
law  of  England  diftributed  into  two  kinds ;  things  real^  and 
things  perfanaL  Things  real  are  fuch  as  are  permanenty 
fixed,  and  immoveable,  which  cannot  be  carried  out  of  their 
place ;  as  lands  and'  tenements :  things  perfonal  are  goods, 
money,  and  all  other  moveables;  which  may  attend  the 
owner's  perfoa  wherever  he  thinks  proper  to  go. 

In  treating  of  things  real,  let  us  confider,  firft,  their  fe- 
veral  forts  or  kinds ;  fecondly,  the  tenures  by  which  they 
may  be  holden ;  thirdly,  the  eftates  which  may  be  had  in 
them ;  and,  fourthly,  the  title  to  them,  and  the  manner  of 
acquiring  and  lo&ng  it. 

First,  with  regard  to  their  fe veral  forts  or  kinds,  things 
real  are  ufually  faid  to  confift  in  lands,  tenements,  or  here-* 
ditaments.  Land  comprehends  all  things  of  a  permanent, 
fubftantial  nature  \  being  a  word  of  a  very  extenfive  fignifi* 
cation,  as  will  prefcntly  appear  more  at  brge.  Tenement  is  a . 
word  of  ftill  greater  extent,  and  though  in  its  vulgar  accept- 

X I  atioo 
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9tion  k  IB  oply  applied  to  bouies  ^x^4>  other  buildings^  yet  in 
it's  original,  propcir,  and  legal  feiUe,  it  G^ifies  every  thing 
that  inay  be  hoUen^  provided  it  be  of  a  permanent  nature ; 
whether  it  be  of  a  fubftanf ial  and  fenfibki  or  pf  an  unfub- 
Jlantiai  Ideal  kind.  Thus  liierum  tenementHm^  franktenement^ 
or  freehold,  is  applicable  not^only  to  land^  and  other  folid 
objc£ls,  but  itlfo  to  offices,  rents,  qommonsy  and  die  like  * : 
.and>  as  lands  and>houfes  are  tenements,  fo  is  anadvowfonm 
teniBmeiit ;  andjt  franc^ife,  anp^ce,  a  eight  of  common,  « 
.peerage,  or  oth^  propeny  of  the  Uke  unf)ibitantial  kind,  arCt 
all  of  tbern^  legally  fpeaking,  ten^inentS'^.    Sut  ^n  hendi-^ 
iamem^  .lays  fir  JEdward  Coke  %  is  by  much  the  largeft  and 
•moft  'comprehenfive  expreffion :  for  it  includes  not  only  bnds 
and  tenements,  but  whatfocver  may  be  inberkejf  be  it  cor- 
poreal, or  incorporeal^  real,  perfonal,  or  mixed.    Thus  an 
'faeir*loom,  or  implement  of  fumitnre.  which  by  cuftom  de« 
:lcends  'to  the  heir  together  with  an  houfe,  is  neither  land, 
»nor  tenement,  but  a  mere  moveable :  yet,  being  inheritable^ 
(is  comprized  under  the  general  word  hereditament :  and  (b 
-a  condition,  the  benefit  of  which  may  defcend  to  a  man  from 
his  anceftor,  is  alfoan  hereditamenf^. 

Hereditaments  then,  to  ufe  the  largeft  expreflion,  are 
of  two  kinds,  corporeal  and  incorporeal.  Corporeal  conlift 
of  fttch  as  zSk€t  the  fenfes ;  fuch  as  may  be  feen  and  handled 
by  the  body :  incorporeal  are  not  the  object  of  fenfation,  can 
neither  be  feen  nor  handled,  arecreatures  of  the  mind,  and 
only  in.  contemplation. 


CoRPOR&AL  hereditaments  confift  wholly  of  fubftantisd 
and  permanent  objeAs  i  all  which  may  be  comprehended 
under  the  general  denomination  of  land  only.  For  /andf  fays 
fir  Edward  Coke^,  comprehendeth  in  it's  legal  fignification 
any  ground,  foil,  or  earth  whatfoever ;  as  arable,  meadows^ 
paftures,  woods,  moors^  waters,  marflies,  furzesi  and  heath* 

>•  Co.  Litt.  6.  ^  3  Rep.  t. 

b  Jhid>  X9y  ao»  •  X  Inft.  4« 

c  1  Inft.  6. 
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3»  We  obferved  that  tithes  are  due  to  the  parfon  of  common 
right,  unlefs  byfpecial  exemption;  let  us  therefore  fee,  thirdly » 
yrho  may  be  exempted  from  the  payment  of  tithes,  and  how 
lands,  and  their  occupiers,  may  be  exempted  or  difcharged 
from  the  payment  of  tithes,  either  in  part  or  totally,  firft,  by 
a  real  compoficion;  or,  fecondly,by  cuftomorprefcription. 

First,  a  real  compoGtion  is  when  an  agreement  is  made 
between  the  owner  of  the  lands,  and  the  parfon  or  vicar, 
with  the  confent  of  the  ordinary  and  the  patron,  that  fuch 
lands  (hall  for  the  future  be  difcharged  from  paymentof  tithes, 
.by  reafon  of  fome  land  or  other  real  recompenfe  given  to  the 
parfon,  in  lieu  and  fatisfadlion  thereof"**  This  was  permitted 
by  law,  becaufe  it  was  fuppofed  that  the  clergy  would  be  no 
lofers  by  fuch  compofition  ;  fince  the  confent  of  the  ordinary, 
.  whofe  duty  it  is  to  take  care  of  the  church  in  general,  and  of 
the  patron,  whofe  intereft  it  is  to  protect  that  particular 
church,  were  both  made  neceflary  to  render  the  compofition 
efFe£lual :  and  hence  have  arifen  all  fuch  compofitions  as 
cxift  at  this  day  by  force  of  the  common  law.  But,  experi- 
ence (hewing  that  even  this  caution  was  ineffeaual,  and 
r  29  3  the  po(reflions  of  the  church  being,  by  this  and  other  means, 
every  day  dimini(hed,  the  difabling  ftatute  13  £liz.  c.  lo. 
was  made :  which  prevents,  among  other  fpiritual  perfons, 
all  parfous  and  vicars  from  making  any  conveyances  of  the 
eftates  of  their  churches,  other  than  for  three  lives  or  twenty- 
one  years.  So  that  now,  by  virtue  of  this  ftatute,  no  real 
compofition  made  fince  the  13  Eliz.  is  good  for  any  longer 
term  than  three  lives,  or  twenty-one  years,  though  made 
by  confent  of  the  patron  and.  ordinary :  which  has  indeed 
effefbually  demoliihed  this  kind  of  tra(&c ;  fuch  compo- 
fitions being  now  rarely  heard  of,  unlefs  by  authority  of 
parliament  (8). 

m  a  Inil.  490.    Regift.  JS.   13  Rep.  40. 


(8)  Such  a  compoiidon  made  fince  the  13  Eliz.,  though  con« 
firmed  by  a  decree  of  the  court  of  chancery,  is  not  binding  upon  the 
fuccecding  incumbent,  (a  IVopdd,  107.) 

With 
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SecondLt,  a  difcharge  by  cuftom  or  prefcription,  is 
\rhere  time  out  of  mind  fuch  perfons  or  fuch  lands  have  been^ 
cither  partially  or  totally^  difcharged  from  the  payment  of 
tithes.  And  this  immemorial  ufage  is  binding  upon  all  par**^ 
ties ;  as  it  is  in  it*s  nature  an  evidence  of  univerfal  confent 
and  acquiefcence,  and  with  reafon  fuppofes  a  real  compofition 
to  have  been  formerly  made.  This  cuftom  or  prefcription 
is  either  de  medo  ^decimandi^  or  de  non  dedmando. 

A  modus  decimandi,  commonly  called  by  the  fimple  name 
of  a  modus  only,  is  where  there  is  by  cuftom  a  particular 
manner  of  tithing  allowed/ different  from  the  general  law  of 
taking  tithes  in  kind,  which  are  the  a£tual  tenth  part  of  the 
annual  increafe.  This  is  fometimes  a  pecuniary  compenfa- 
tion,  as  twopence  an  acre  for  the  tithe  of  land :  fometimes 
it  is  a  compenfation  in  work  and  labour,  as  that  the  parfon 
fhall  have  only  the  twelfth  cock  of  hay,  and  not  the  tenths 
in  confideration  of  the  owner's  making  it  for  him :  fome- 
times, in  lieu  of  a  large  quantity  of  crude  or  imperfe£l  tithe, 
the  parfon  (hall  have  a  lefs  quantity,  when  arrived  to  greater 
maturity,  as  a  couple  of  fowls  in  lieu  of  tithe  eggs;  and 
the  like.  Any  means,  in  fhort,  whereby  the  general  law 
of  tithing  is  altered,  and  a  new  method  of  taking  them  is 
introduced,  is  called  a  modus  decimandi,  or  fpecial  manner 
of  tithing. 

To  make  a  good  and  fufEcient  modus,  the  following  rules    [  30  3 
mult  be  obferved.     i.  It  muft  be  certain  and  invariable ",  for 

B  I  Keb.  66a. 

■       -  -  ■■.-■- 

With  regard  to  compoiitions  entered  into  between  the  tithe- 
owner  and  any  pariQiioner,  fox  the  latter  to  retain  the  tithe  of  his 
own  eftate,  it  has  been  decided  that  they  are  analogous  to  leafes 
from  year  to  year^  between  landlord  and  tenant ;  and  if  they  are 
paid  without,  or  beyond,  an  agreement  for  a  fpecific  time,  they 
cannot  be  put  an  end  to  without  fix  months  notice  before  the  time 
of  payment ;  and  the  parilhioner  may  avail  himfelf  of  the  defe6l  of 
Qotice,  at  the  fame  time  that  he  controverts  the  right  of  the 
incumbent  to  receive  tithe  in  kind;  an  obje£lion  not  permitted 
to  a  tenant,  who  denies  the  right  of  the  landlord*  Cafe  of 
Keaiington.     2  Rayner,    z  Bro.  i6i. 

Vol.  II.  D  payment 
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payment  of  different  fums  will  prove  it  to  be  no  moius^  that 
is»  no  original  real  conipofition;  becaufe  that  mud  h^vebeea 
one  and  the  fame,  from  it's  firft  original  to  the  prefent  time. 
2.  The  thing  given,  in  lieu  of  tithes,  mud  be  beneficial  to 
the  parforiy  and  not  for  the  emolument  of  third perfins  only  ® : 
thus  a  modus,  to  repair  the  church  in  lieu  of  tithes,  is  not 
good,  becaufe  that  is  an  advantage  to  the  pariQi  only  s  but 
to  repair  the  chaucel  is  a  good  modus,  for  that  is  an  advantage 
to  the  parfon.  3.  It  muft  bc'fomething  different  from  the 
thing  compounded  for  ^ :  one  load  of  hay,  in  lieu  of  all  tithe 
hay,  is  no  good  modiu  :  for  no  parfon  would  bo/m  fide  make 
a  compofltion  to  receive  lefs  than  his  due  in  the  fame  fpecies 
of  tithe :  and  therefore  the  law  will  not  fuppofe  it  pofliblc 
for  fuch  compoGtion  to  have  exiftcd.  4.  One  cannot  be  dif- 
charged  from  payment  of  one  fpecies  of  tithe,  by  paving  a 
modus  for  another''.  Thus  a  modus  of  \d.  for  every  viilcb 
cow  will  difcharge  the  tithe  of  w//rA  klne,  but  not  of  barren 
cattle :  for  tithe  is,  of  common  right,  due  for  both ;  and 
therefore  a  modus  for  one,  (hall  never  be  a  difcharge  for  the 
other.  5.  The  recompenfe  muft  be  in  it's  nature  as  durable 
as  the  tithes  difcharged  by  it;  that  is,  an  inheritance  cer- 
tain ' :  and  therefore  a  modus  that  every  inhabitant  of  a  houfe 
fhall  pay  4  (/.  a  year,  in  lieu  of  the  owner's  tithes,  is  no  good 
modus  ;  for  pofiibly  the  houfe  may  not  be  inhabited,  and  then 
the  recompenfe  will  be  loft.  6.  The  modus  muft  not  be  too 
large,  which  is  called  a  rank  modus  :  as  if  the  real  value  of 
the  tithes  be  60  /.  per  annum,  and  a  modus  is  fuggefted  of 
40V.  this  modus  will  not  be  eftablifhed  ;  though  one  of  40  /• 
might  hare  been  valid  '•  Indeed,  properly  fpeaking,  the  doc- 
trine of  rtmknffs  in  a  modus,  is  a  mere  rule  of  evidence,  drawn 
from  the  improbability  of  the  facl,  and  not  a  rule  of  law  % 
For,  in  thefe  cafes  of  prefcriptive  or  cuftomary  modu/s,  it  is 
fuppofed  that  an  oiiginal  real  compofition  was  anticntly  made; 
which  being  loft  by  length  of  time^  the  immemorial  ufage  is  ad« 

•  X  Roll.  Abr..64n.  •  u  Mod.  60. 

P  X  Lev.  179.  t  pyi^  V,  Dewrtng.  HIL  19  Geo.  UU 

1  Cro.  EUt.  446.  Salk.  f  5*,  C.  B. 

»  i  P.  Wnw.  462, 

mittci 


Chi  J.  if  T  til  u  6  s:  3# 

initted  as  evidence  to  fhew  that  if  once  did  exiff|  and  that  from 
thence  fuch  afage  was  derived;  Nbwtinie  of  memory  hath  been 
long  a^  afcertained  by  the  lair  to  cdrnmente  from  the  be- 
ginning of  the  reign  of  Richard  the  firft ' ;  and  any  cuftonl 
Inay  be  deftroyed  by  evidence  of  it'$  lian-exiftence  in  any 
part  of  the  loiig  period  from  that  tinie  to  the  prefent ;  where- 
fore, as  thid  teal  conipofition  is  fuppofed  to  have  been  an 
equitable  contrafib,  or  the  full  value  of  the  tithes,  at  the  time 
of  making  it,  if  the  modtJs  kt  tip  is  fo  rarik  and  large^  as  that 
it  beyond  difpute  exceeds  the  valtie  cf  the  tithes  in  the  time 
of  Richard  the  firft,  this  modus  is  (in  point  of  evidence  }y^/(» 
de  ft  and  deftroys  itfelf.  For,  as  it  would  be  defttoyed  by 
iiny  direft  evidence  to  prcTtre  it^s  rion-exiftehce  at  any  time 
fince  that  aera,  fo  alfo  if  is  deftroyed  by  carrying  in  itfelf 
this  internal  evidence  df  a  miich  later  oftigiixal  (9}. 

A  PRESCRIPTION  de  mh  decimando  is  si  claim  td  be  entirely 
difcharged  of  tithes,  and  to  pay  no  compenfation  ifi  lieu  of 
iheni.  Thus  the  king  by  his  prerogative  is  difcharged  from 
idl  tithes  \    Sci  a  vicar  fhall  pay  no  tithes  to  the  te^or^  tlor 

'  i  %  lull.  t%%f  139.    TUt  riile  wu  h  ieemt  onacooonuUe^.  thtt  the  date 

adopted,  when  by  the  ftatnte  of  Weftxn*  of  legal  prefcriptioD  or  meinory»  (hould 

I.  (3  Edw.  I.  c.  39.}  thereigD  of  Ri-  fttll  continue  to   be   lecko^ed    from 

4rhaid  I.  was  made  the  time  of  limi-  an  aera  fo  very  antiquated.    See  Lttt. 

taHon  in  a  Mt  of  right.    Btfti  finct  hy  §  1 70.  34  Heo.  VI.  37*    %  RolL  Abn 

the  ftatuie  yi  Hen;  VIII.   c.  s.  tbii  a6<^  pi*  16. 
period  (in  a  Writ  of  right)  hath  been  a  Cro.  Ells.  %i\i 

«try  rationally  reduced  to  fixty  yeart, 


(9)  To  conftitQte  a  good  modttsi  it  feemt  neeei&ry  that  it  fliouU 
be  fuch  as  wouM  have  been  a  certain^  faur,  and  reafonabie  eqaiv^ 
lent  or  compoiition  for  the  tithes  in  kind>  before  the  year  11 89; 
and  therefore  no  modas  for  hops*  torkies^  or  other  things  introdoced 
into  England  fince  that  time*  can  be  good.  Bunb^  307. 

The  qtteftion  of  ranknefs*  or  rather  modus  or  no  modus,  is  a  qiie£* 
tion  of  fad»  which  courts  of  eqait]^  will  fend  to  a  jary ,  nnlefs  the 
groflViefs  of  the  modus  is  fo  obvious  as  to  preclodt  the  neoeffity  of 
k.    a  Bn.  463.    1  BU  R.  420. 

i>  a  th« 
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the  reAor  to  the  vicar,  for  teclefm  dectmas  nonjolvit  ecclefiae^^ 
But  thek  per/ostal  privileges  (not  arifing  from  or  being  an- 
nexed to  the-  land)  are  perfon^lly  confined  to  both  |be  king 
and  the  clergy ;  for  their  tenant  or  leflee  (hall  pay  tithes^ 
though  in  their  own  occupation  their  lands  are  not  generally 
titheable  "^  ( lo).  And,  generally  fpeaking*  it  is  an  eilabliihed 
rule,  that,  in  lay  hands,  moJus  de  mn  dedmando  non  valet  \ 
But  fpiritual  perfons  or  corporations,  as  monafteries,  abbots^ 
bifliops,  and  tlie  like,  were  always  capable  of  having  their 
lands  totally  difcharged  of  tithes,  by  various  ways  ^ ;  as,. 
I.  By  real  compofition:  2.  By  the  pope*s  bull  of  exemption : 
3.  By  unity  of  pofleilion  ;  as  when  the  re£lory  of  a  parifli, 
[  3^  ]  sind  lands  in  the  fame  parifli,  both  belonged  to  a  religious 
houfe,  thofe  lands  were  difcharged  of  tithes  by  this  unity  of 
poflefCon :  4.  By  prefeription ;  having  never  been  liable  to 
tithes,  by  being  always  in  fpiritual  hands:  5.  By  virtue  of 
their  order ;  as  the  knights  templars,  ciftercians,  and  others, 
whofc  lands  were  privileged  by  the  pope  with  a  difcharge  of 
tithes  *.  Though  upon  the  diflblution  of  abbeys  by  Henry 
VIII,  mod  of  thefe  exemptions  from  tithes  would  have  fallen^ 
with  them,  and  the  lands  become  titheable  again :  had  they 
not  been  fupported  and  upheld  by  the  ftatute  3 1  Hen.  VIIL 
t.  13.  which  enafts,  that  all  perfons  whofliould  come  to  the 
pofTeiTion  of  the  lands  of  any  abbey  then  difiblved,  fliould 
hold  them  free  and  difcharged  of  tithes,  in  as  large  and  am« 
pie  a  manner  as  the  abbeys  themfelves  formerly  held  them  (11}^ 

▼  Cro.  Elir.  479.   511.     Sav,  3.  «  Ibid.  511. 

Moor.  910.  y  Hob.  309.     Cro.  Jac.  30s. 

V  Jhid.  479.  X  z  Rep.  44.  Seld.  dth.  c.  13.  ^  i, 

■  I  I.I  ■■■-      ■--       ■      -  ■  .1     !■     ■■      »  I        I  ■— ^ii— ■  ■       ■  .11-1  .  II  Ihl       II  ■■Mm! 

^  (10)  Bttt  it  feems  to  be  determined  that  the  kitigV  tenant  for 
years,  or  at  will,  is  not  liable  to  pay  tithes,  on  account  of  the  dig- 
nity of  the  king,  who  cannot  be  prefamed  to  h^ve  leifurc  or  occa- 
fion  to  cultivate  Jiis  own  lands.  Com.  Dig.  Di/m.  E.  j1  1  ffoc^d/* 
100.^ 

(n)  This  prt>vifion  is  pecatiar  to  that  ftatuu».and  therefore 
All  the  lands,  belonging  to  the  leiTer  inonafteries»  difiblved  by  the 
27  Hen.  Vni.  c.  28.  arc  now  liaWe  to  pay  titlie .   Gww.  />/f .  Di/mm 

And 
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And  from  this  original  ha^e  fprung  all  the  landd,  which^ 
being  in  lay  hands,  do  at  prefent  claim  to  be  tithe*free :  for^ 
if  a  man  can  fbew  his  lands  to  have  been  fuch  abbey  lands^ 
and  alfo  immemorially  difcharged  of  tithes  by  any  of  the 
means  before-^nentioned,  this  is  now  a  good  prefcription  de 
ncn  decimando  ( 1 2).  But  he  muft  fliew  both  thefe  requifites:  for 
abbey  lands^  without  a  fpecial  ground  of  difcharge,  are  not 
difcharged  of  courfe  \  neither  will  any  prefcription  d^  mn 
decimando  arail  ii|  total  difcharge  of  tijthes,  unlefs  it  relates 
$0  fuch  abbey  lands. 

III.  Common,  or  righjt  of  common,  appear^  from  it's  very 
definition  to  be  an  incorporeal  hereditament :  being  a  profit 
.which  a  oun  hath  in  the  land  of  another ;  as  to  feed  his 
•beaftsj  to  catch  fiQi,  to  dig-  turf,  to  cut  wood,  or  the  like  *• 
And  hence  comn^on  is  chiefly  of  four  forts  ^  common  of 
pafture,  of  pifcary,  of  turbary,  and  of  eftovers* 

I.  Common  of  pafture  is  a  right  of  feeding  one's  beads 
on  another's  land :  for  in  thofe  wade  grounds,  which  are 
ufually  called  commons,  the  property  of  the  foil  is  generally 
in  the  lord  of  the  manor ;  as  in  common  fields  it  is  in  the 
particular  tenants.  This  kind  of  common  is  either  appen- 
ilantj  appurtenant,  becaufe  of  vicinage,  or  in  grofs  \ 

Common  appendant  is  a  right,  belonging  to  the  owners  of  C  33  j 
occupiers  of  arable  land,  to  put  commonable  beads  upon  the 
lord's  wade,  and  upon  the  landsof  other  perfons  within  the 
fame  manor.  Commonable  beads  are  either  beads  of  the 
plough,  or  fuch  as  manure  the  ground.  This  is  a  matter  of 
mod  univerfal  right :  and  it  was  originally  permitted  %  not 
only  for  the  encouragement  of  agriculture,  but  for  the  necef-  . 

«  Fincb,  Uw.  1 57.  c  a  Inft.  S6» 

^  Co.  Litt  l^^• 

(12)  Pofterior  ofage  is  evidence  of  the  antecedent^  and  has 
always  been  allowed  fo  in  cafes  of  this  nature ;  for  what  other  evi- 
dence can  be  had  ?  Ld.  Hardw.    2  Atk.  137; 

»«    •     •  • 

P3  fity 
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fitjr  of  the  thing.    For,  when  lords  of  manors  granted  out 
parcels  of  land  to  tenants,  for  fervices  either  done  or  to  be 
done,  thefe  tenants  could  not  plough  or  manure  the  land 
without  beads ;  thefe  beafts  could  not  be  fuftained  without 
padurc;  and  patlure  could  not  be  had  but  in  the  lord's 
wades,  and  on  the  uninclofed  fallow  grounds  of  themfelves 
and  the  otlier  tenants.    The  law  therefore  annexed  this  right 
of  common,  as  infeparably  incident,  to  the  grant  of  the 
lands;  and  this  was  the  original   of  common  appendant: 
which  obtains  in  Sweden,  and  the  other  northern  kingdoms, 
much  in  the  fame  manner  as  in  England  **•  Common  appurie^ 
nant  arifeth  from  no  connection  of  tenure,  nor  from  any  ab<* 
folute  necefiity :  but  may  be  annexed  to  lands  in  other  lord- 
fliips%  or  extend  to  other  beafts,  befides  fuch  as  are  gene* 
rally  commonable;  as  hogs,  goats,  or  the  like,  which  neither 
plough  nor  manure  the  ground.     This  not  arifing  from  any 
natural  propriety  or  neceflity,  like  common  appendant,  i$ 
therefore  not  of  general  right ;  but  can  only  be  claimed  by 
immemorial  ufage  and  prefcription  ^  which  the  law  efteems 
fufiicient  proof  of  a  fpecial  grant  or  agreement  for  this  pur- 
pofe.     Common  hecaufe  of  vletnage^   or  neighbourhood,    is 
where  the  inhabitants  of  two  townfhips,  which  lie  contigu- 
ous to  each  other,  have  ufually  intercommoned  with  one  an- 
other ;  the  beads  of  the  one  draying  mutually  into  the  other's 
^elds,  without  any  mpleftation  from  eifher.     This  is  indeed 
only  a  permifTive  right^  intpn4ed  to  excufe  what  in  ftri£lnefs 
N    }s  a  trefpafs  in  both,  ar^d  ^o  prevent  a  multiplicity  of  fuits : 
^nd  therefore  either  townfliip  n^ay  epc}ofe  and  bmr  out  the 
other,  though  they  h^ve  intercoipiT^oncd  time  out  of  mind. 
C  34  J    Neither  hath  any  perfon  of  one  town  a  right  to  put  his  beads 
originally  into  the  other's  cpmn^on :  but  if  they  efcape,  and 
dray  thither  of  thcmfelves,  the  law  winks  at  the  trefpafjr^, 
Common  in  grofs^'ox  at  large,  is  fuch  as  is  neither  appendant 
nor  appurtenant  to  land,  but  is  annexed  to  a  man's  perfon ; 
being  granted  to  him  and  his  heirs  by  deed ;  or  It  may  be 
daimed  by  prefcriptive  right,  as  by  a  parfon  of  a  churchj  or 

<1  Stiernh.  dtjure  Sueenttm,  /.  2.  r.  6.        '  Co.  Litt.  t ftl ,  1 22* 

f  9fO!  ^^*  4^^'    I  Joif«  397*  S  Jh'ui*  i«2f  ^Q 
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the  like  ^rporadoa  fole.  This  is  a  feparate  inheriunce,  en- 
tirely diftih£l  from  any  landed  property,  and  may  be  vefted 
in  one  who  has  not  a  foot  of  ground  in  the  manor. 

ALLthefe  fpeciesi  of  pafturable  common,  maybe  andufually 
are  limited  as  to  number  and  time}  but  tliereare  alfo  commons 
wiUiout  Hint,  afid  which  laft  all  the  year(  1 3)*  By  the  ftatute  of 
Merton  however,  and  other  fubfequent  ftatutes  \  the  lord  of 
a  manor  may  endofe  fo  much  of  the  wafte  as  he  plcafes,  for 
tillage  or  woodground,  provided  he  leaves  common  fufficient 
for  fuch  as  are  entitled  thereto.  This  enclofure,  when  jufti- 
fiable,  is  called  in  law,  ^'  approving:"  an  ancient  exprciEon 
fignifying  the  fame  as  **  impsoving  ^  ( 1 4).'^  The  lord  hath  the 
fole  intereft  in  the  foil ;  but  the  intereft  of  the  lord  and  com- 
mouer^  in  the  common,  are  looked  upon  in  law  as  mutual. 
They  may  both  bring  adlions  for  damage  done,  either  againft 
ftrangers,  or  each  other  i  the  lord  for  the  public  injury,  and 
each  conunoner  for  his  private  damage  ^. 

• 

2,  3*  Common  ofpi/cary  is  a  liberty  of  fifliing  in  another 
man's  water  i  as  common  of  iurbarj  is  a  liberty  of  digging 
turf  upon  another's  ground '.  There  is  alfo  a  common  of 
digging  for  coals,  minerals,  ftones,  and  the  like.     All  thefe 

li  10  Hen.  III.  c.  4.  «9  Geo.  11.  c*  k  ^  Kep.  113. 

36.  and  31  Geo.  II.  c.  41.  1  Co.  Litt  i2»« 

i  a  Inft.  474. 

tn  ,     11  ^        ■  ■        ■   I      P       ^    ■    ■        I        ■       ■   ■■      ■       ■  I  ■  ■     ■■  ,  ■  I  , 

(13)  It  feems  to  be  fully  efiabli(hed«  that  upon  all  commons  ap- 
pendant or  appurtenant  to  land»  the  owner  of  the  land  can  only 
turn  00c  bis  own  cattle*  and  fuch  as  are  Unjant  and  co/icbant  upon  the 
land*  to  which  the  right  of  common  is  annexed.  SAin.  137.  and 
fee  the  cafes  referred  to  in  2  Woodd.  77.  and  Com*  Dig*  Common. 

(14)  But  the  lord  cannot  approve  where  the  commoners  have 
a  right  of  turbary*  pifcary »  of  digging  fand*  or  of  taking  any  fpe- 
Cies  of  f (lovers  upon  the  common.  2  Inft,  87.  2  T'.  ^.  391.  It 
has  been  determined*  that  any  perfon,  befides  the  lord  of  the  manor* 
who  is  leiied  in  fee  of  part  of  a  wafte*  may  approve*  provided  he 
leaves  a  fuiliciency  of  common  for  the  tenants  of  the  manor* 
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bear  a  refemblace  to  common  of  pafture  in  many  refpeAs; 
though  in  one  ppint  they  go  much  farther ;  common  of.  paftuce 
■being  only  a  right  of  feeding  on  the  herbage  and  vefture  of 
the  foil,  which  renews  annually ;  but  common  of  turbary, 
and  thofe  aforementioned,  are  a  right  of  carrying  away  the 
very  foil  itfelf« 

-  «  4*  Common  of  eftovers  or  ^01/ wr/,  that  i&i  neceffariet 
^  ^r  ^  (from  eftoffery  to  furnifh)  is  a  liberty  of  taking  necefiary  wood, 
for , the  ufe  or  furniture  of  a  houfe  or  farm,  from  off  another's 
edate.  Thq  Saxon  word,  botCf  is  ufcd  by  us  as  fyaonymoua 
to  the  French  eftovers :  and  therefore  houfe-bote  is  a  fufficient 
allowance  of  wood,  to  repair,  or  to  bum  in,  the  houfe  ;  which 
latter  is  fometimes  called  fire-bote  $  plough^-bote  and  cart-bote 
-are  wood  to  be  employed  in  making  and  repairing  all  inftru«* 
ments  of  huibandry :  and  hay«bote  or  edge»bote  is  wood  for 
repairing  pf  hays,  hedges,  or  fences.  Thefe  botes  or  eftoverSr 
muft  be  reafonable  ones  $  and  fiich  any  tenant  or  leflee  may 
take  off  the  land  let  or  demifed  to  him,  without  waiting  for 
any  leave,  affignment,  or  appointment  of  the  leffor,  unlefs  he 
be  reftrained  by  fpecial  covenant  to  the  contrary  ^. 

These  feveral  fpecies  of  commons  do  all  originally  refult 
from  the  fame  neceility  as  common  of  pafture  ^  t«2.  for  the 
maintenance  and  carrying  on  of  hufbandry-:  common,  of  pif- 
cary  being  given  for  the  fuftenance  of  the  tenant's  family ; 
common  of  turbary  and  fire*bote  for  his  fuel ;  and  houfe* 
bote,  plough-bote,  cart-bote,  and  hedge-bote,  for  repairing 
his  houfe,  his  inftruments  of  tillage,  and  the  neceffary  fencea 
of  his  grounds. 

rV.  A  FOURTH  fpecies  of  incorporeal  hereditaments  is  that 
of  ways :  or  the  right  of  going  over  another  man's  ground.  I 
fpeak  not  here  of  the  king's  highways,  which  lead  from  town 
to  town ;  nor  yet  of  common  ways,  leading  from  a  village 
into  the  fields ;  but  of  private  ways,  in  which  a  particular  man 
may  have  an  intereit  and  a  right,  though  another  be  owner  of 

B  Co.  LitC«-  41. 

the 
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die  foil*  This  may  be  grounded  on  a  fpechd  pentiiflion )  as 
when  the  owner  of  the  land  grants  to  another  a  liberty  of 
paffing  0¥er  hi»  grounds^  to  go  to  churchy  to  market,  or  the 
Kke :  in  which  cafe  the  gift  or  grant  is  particular,  and  con- 
fined to  the  grantee  alone ;  it  dies  with  the  perfon ;  and,  if 
the  grantee  leaves  the  country,  he  cannot  afSgn  oyer  his  right 
to  any  other  j  nor  can  he  juftify  taking  another  perfon  in  his  [  3^  1 
company  *.     A  way  may  be  alfo  by  prefdription  )  as  if  all 
the  inhabitants  of  fuch  a  hamlet^  or  all  the  owners  and  be- 
cupiers  of  fnch  a  £irm,  have  immemorially  ufed  to  crofs  fuch 
a  groundy  for  fuch  a  particular  purpofe :  for  this  immemorial 
fiiage  fuppofes  an  original  grant,  whereby  a  right  of  way  thus   ^ 
appurtenant  to  land  or  honfes  may  clearly1)c  created.  A  right 
ik  way  may  alfo  arife  by  zGt  and  operation  of  law :  for,  if  a 
man  grants  me  %  piece  of  ground  in  the  middle  of  his  field, 
he  at  the  fame  time  tacitly  and  impliedly  gives  me  a  way  to 
oome  at  it ;  and  I  may  crofe  his  land  for  that  purpofe  without 
trcfpafs**.     For  when  the  law  doth  give  anything  to  iJne,  it 
giveth  impliedly  whatfoever  is  neceflary  for  etrjey  ingth^  fame^ 
By  the  law  of  the  twelve  tables  at  Rome,  where  a  man  had  the 
right  of  way  over  another's  land,  and  the  road  was  out  of  re- 
pair, he  who  had  the  right  of  way  might  go  over  any  part  of 
the  land  he  pleafed :  which  was  the  edabliflied  rule  in  public 
as  well  as  private  ways.     And  the  law  of  England,  in  both 
cafes,  feems  to  correfpond  with  the  Roman  1(15). 

n  Finch,  law.  31,  q  Lord  Raym.  725.     i  Browol.  zi2« 

•  Itid,  63.  %  Show.  28.     I  Jon.  297. 

p  Co.  Lite.  56. 


(ij}  Lord  Mansfield  took  notice  of  the  inaccuracy  of  this  paf- 
fage,  in  the  cafe  of  Taylor  *v.  Whitehead,  Dou^,  716.  in  which  it 
was  determinedt  that  if  a  man  has  a  right  of  way  over  another's 
land,  unlefs  the  owner  of  the  land  is  bound  by  prefcriptlon  or  his 
own  grant  to  rcpaif  the  way,  he  cannot  juftify  going  over  the  adjoin- 
ing land,  when  the  way  is  impafTable  by  the  overflowing  of  a  river ; 
but  if  public  highways  are  foundrous,  paifengers  are  juMfied,  from 
prindples  of  convenience  and  nccei&ty»  in  turning  out  upon  the 

land  next  the  road. 
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V.  OfficeSj  which  are  a  right  to  exercife  a  public  or 
^ivate  employment,  and  to  take  the  fees  and  emoluments 
thereunto  belongingi  are  alfo  incorporeal  hereditaments : 
whether  public,  as  thofe  of  magidrates;  or  private,  as  of  bai- 
liSkf  receivers,  and  the  like.  For  a  man  may  have  an  eftate 
in  them,  either  to  him  and  his  heirs,  or  for  life,  or  for  a  term 
of  years,  or  during  pleafure  only:  fave  only  that  offices  of 
public  truft  cannot  be  granted  for  a  term  of  years,  efpeciallf 
if  they  concern  the  adminiilration  of  juftice,  for  then  tliey 
might  perhaps  vcft  in  executors  or  adminiftrators  '•  Neither 
can  uny  Judicial  o^ice  be  granted  in  reverfion ;  becaufe  though 
the  grantee  may  be  able  to  perform  it  at  the  time  of  the 
grant,  yet  before  the  office  falls  he  may  become  unable  and 
infufficient :  but  miniftirial  offices  may  be  fo  granted  * ;  for 
thofe  may  be  executed  by  deputy.  Alfo,  by  ftatute  5^6 
£dw«  VI.  c.  16.  no  public  office  (a  few  only  excepted)  (hall 
be  fold,  under  pain  of  difability  todifpofe  of  or  hold  it.  For 
C  37  ]  the  law  prefumes  that  he,  who  buys  an  office,  will  by  bri-- 
bery,  extortion,  or  other  unlawful  means,  make  his  purchafc 
good,  to  the  mi^nifeft  detriment  of  the  public  ( i6)« 

» 

VI.  Dignities  bear  a  near  relation  to  offices.    Of  the 

nature  of  thcfe  we  treated  at  large  in  the  former  book ' :  it 
will  therefore  be  here  fufficient  to  mention  them  as  a  fpecies 
of  incorporeal  hereditament^;  wherein  a  man  may  have  a 
property  or  eftate. 

VII.  Franchises  are  a  feventh  fpecies.  Franchife  and 
liberty  ^re  ufcd  as  fynonymous  terms :  and  their  defini- 
tion is^,  a  royal  privilege,  or  branch  of  the  king's  preroga* 
tivc,  fubfifting  in  the  hands  of  a  fubjefl.  Being  therefore 
derived  from  the  crown,  they  muft  arife  from  thp  king's 

»  9  Rep.  97.  t  See  book  I.  ch.  it. 

•  ji   Rep.  4*  «  Finch.  L.  164. 


(16)  If  two  offices  are  incompatible^  by  the  acceptance  of  the 
latter,  the  iiril  is  relinquilKed  and  vacantj  even  if  it  fiiould  be  a  fu- 
perior  office.    zT.  R.  81. 

grant } 
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grant  \  or,  in  fomc  cafes,  may  be  held  by  prcfcription,  whicbj 
as  has  been  frequently  faid,  prefuppofes  a  grant.  The  kinds 
of  them  are  various,  and  aimed  iniinke :  I  iviil  here  briefly 
touch  upon  fome  of  the  principal ;  prcmifing  only,  that  they 
may  be  vefted  in  either  natural  perfons  or  bodies  politic ;  in 
one  man,  or  in  many :  but  the  fame  identical  franchife,  that 
has  before  been  granted  to  one,  cannot  be  beftowed  on  an* 
other,  for  that  would  prejudice  the  former  grant  ^,  . 

To  be  a  county  palatine  is  a  franchife,  vefled  In  ^  number 
of  perfons.  It  is  likewlf^  a  franchife  for  a  number  of  perfons 
to  be  incorporated,  and  fubfHl  as  a  body  politic ;  with  a  power 
to  maintain  perpetual  fucce/Tion  and  do  other  corporate  aQs : 
and  each  individual  member  of  fuch  corporation  is  alfo  faid 
to  have  a  franchife  or  freedom.  Other  franclnfes  are,  to  hold 
a  court  leet :  to  have  a  manor  or  lordfhip  ^  or,  at  lead,  to 
-have  a  lordftiip  paramount :  to  have  waifs,  wrecks,  edrays, 
treafure-trove,  royai  fidi,  forfeitures,  and  deodands :  to  have 
a  court  of  one's  own,  or  liberty  of  holding  pleas ;  and  trying 
caufes:  to  have  the  cognizance  of '  pleas }  which  is  a  diU 
greater  liberty,  being  an  excluCve  right,  fo  that  no  other 
court  fliall  try  caufes  ariGng  within  that  jurifdi£lioh :  to  have 
a  bailiwick,  or  liberty  exempt  from  the  ftierifF  of  the  county;  [  $9  3 
wherein  the  grantee  only,  and  his  officers,  are  to  execute  all 
procefs :  to  have  a  fair  or  market  i  with  the  right  of  taking 
tpll,  either  there  or  at  any  other  public  places,  as  at  bridges, 
wharfs,  or  the  like  j  which  tolls  mud  have  a  reafonable  caufe 
of  commencement,  (as  in  confideratioa  of  repairs,  or  the 
like,)  elfe  the  franchife  is  illegal  and  void  * :  or,  ladfy,  to 
have  a  fored,  chafe,  park*  warren,  or  fifticry,  endowed  with 
privileges  of  royalty ;  which  fpecies  of  franchife  may  re- 
quire a  more  minute  difcufiion. 

As  to  z/ore/l :  this,  in  the  hands  of  a  fubjcftj  is  properly 
the  fame  thing  with  a  chafe  ;  being  fub]e&  to  the  common 

9 

W  »  Roll.  Abr.  191.    Xellw.  x96«  *  »  Uiit  2x0* 

law. 
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lavr^  and  not  to  the  foreil  laws^  (17).  But  a  ciafe  differs  from  z 
park,  in  that  it  is  not  inclofed,  and  alfo  in  that  a  mtin  may 
have  a  chafe  in  anotlier  man's  ground  as  veil  as  in  his  own^ 
being  indeed  the  liberty  of  keeping  beads  of  chafe  01:  roya} 
game  therein,  prote£led  even  from  the  owner  of  the  hmd 
ivith  a  power  of  hunting  them  thereon.  A  pari  is  an  inclofed 
cliafe,  extending  only  over  a  man's  own  grounds.  The  wo^rd 
fart  indeed  properly  fignifies  an  enclofure ;  but  yet  it  is  not 
every  field  or  common,  which  a  gentleman  pleafes  to  furround 
with  a  wall  or  paling,  and  to  ftock  with  a  herd  of  deer,  that 
is  thereby  condituted  a  legal  park  ;  for  the  king's  grant,  or 
at  lead  immemorial  prefcription,  is  neceifary  to  mak^  it  fo  \ 
Though  now  the  difference  between  a  real  park,  and  fuch 
enclofed  grounds,  is  in  many  refpe£ts  not  very  material :  only 
that  it  is  unlawful  at  common  law  for  any  perfon  to  kill  any 
b^afts  of  park  or  chafe*  (1^)9  except  fuch  as  poiTefs  thefe  fran- 
chifesof  foreft,  chafe,  or  park.  Free  nvarren  is  a  fimilar  fran^ 
chife,  ereftcd  for  prefervation  or  cuftody  (which  the  word  fig- 
nifies) of  beaitsand  fowls  of  warren  ^\  which,  being^r^?^  na* 

y  4  In  ft.  314.  other,   are  reckoned  to  be  hail,  hind, 

K  Co.  Lite.  233.  aloft.  X99.  II  Rep.  hare,  boar,  and  wolf,  and  in  a  word^ 

S6.  all  wild  beafts  of  veoaryor  bunting* 

a  Thefe  are  properly  buck,  dee,  fov,  (Co.  Litt.  zjj*) 

martin  and  roe  j  but  in  a  common  and  b  The  beafts  are  hares,  conies,  and 

legal  fenfe  extend   likewife  to  all  the  roes:  the  fowls  are  either  ctfm^(;/?r£;,  aq 

bcafts  of  the  fbreft  :  which,  befides  the  partridges,  rails,  and  quails ;  fajyhcfirts^ 

at 


(17)  The  king,  before  the  cbarta  deforeftuf  could  have  made  4 
roreil  wherever  he  pleafed  over  the  lands  ofhis  fubjedb  ;  but  aftei; 
tlie  boundaries  of  the  diilrifl  fixed  upon  were  marked  out  and  pro« 
claimed  by  the'  (heriiF,  it  was  only  a  chafe  till  proper  officers  were 
appointed,  when  it  became  a  foreft,  and  under  the  jurirdidlion  of  the 
chief  juftice  in  eyre.  Matrw.  tit.  Ferefi,  pi.  7.  A  foreil  is  not  ne« 
ceiTarily  a  chafe  in  the  hands  of  a  fubjedl ;  for  it  may  be  granted  by 
the  king*  fubje£l  to  the  juftice'reat  and  the  foreil  laws,  as  the  duke  of 
Lancailer,  and  duke  of  Norfolk,  and  many  other  noblemen  have  had 
fot'eils  fubjedl  to  the  foreil  laws ;  but  if  the  jurifdidion  is  not  addecf 
in  the  grant,  it  becomes  a  chafe,  and  trefpaflfers  in  it  are  puniih- 
able  only  by  the  common  law.    lb,  pi.  6^.  et/eq,    4  Inft,  314, 

(18)  See  this  controverted  in  a  note  to  page  4 19,  poft. 
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furae,  CYttj  one  had  a  natural  right  to  kill  as  he  could :  but 
upon  the  introdudlion  of  the  foreft  laws^  at  the  Norman  con- 
queft,  as  will  be  (hewn  hereafter^  thefe  animals  being  looked 
upon  as  royal  game  and  the  fole  property  of  our  favage  mo^ 
narchs,  this  franchife  of  free-warren  was  mvented  to  protect 
them }  by  giving  the  grantee  a  fole  and  excluGve  power  of 
killing  fuch  game  fo  fisir  as  his  warren  extended,  on  condition 
of  his  preventing  other  perfons.  A  man  therefore  that  has 
the  franchife  of  warren,  is  in  reality  no  more  than  a  royal 
game^keeper :  but  no  man,  not  even  a  lord  of  a  manor,  could 
by  common  law  juftify  fportingon  another's  foil,  or  even  on 
his  own,  unlefs  he  had  the  liberty  of  free«warren  c  (20).  This 
franchife  is  almoft  fallen  into  difregard,  fince  the  new  ftatutes 
for  preferving  the  game }  the  name  being  now  chiefly  pre- 
ferved  in  grounds  tl^t  are  fet  apart  for  breeding  hares  and 
rabbits.  There  are  many  inftances  of  keen  fportfmen  in  an- 
tient  times,  who  have  fold  their  eftates,  and  referved  the  free* 
warren,  or  right  of  killing  game,  to  thcmfclvesi  by  which 
means  it  comes  to  pafs  that  a  man  and  his  heirs  have  fometimes 
free-warren  over  another's  ground  •*  (21).  A/reefJkery,  or 

u  woodcocks  aod  pheafanti  $  or  ajus"  c  SaUc.  637* 

fi/H^asmallardsaodherofU.  (iW.](i9].  *  hro»j4!fr,  tit,  fysrren,  3. 

(19)  Upon  the  foreft  laws  I  (hould  coniider  Manwood  higher 
authority  than  fir  Edward  Coke. 

Manwood  informs  us,  that  a  foreft  is  not  a  privileged  place  for 
all  manner  of  beafts  or  fowls,  but  only  for  beafts  of  foreft,  chafe^  or 
warren,  and  no  other;  tbatis»  for  the  hart,  the  hind,  and  the  hare, 
which  are  beafts  of  the  foreft ;  the  buck,  the  doei  the  fox,  which 
are  beafts  of  the  chafe ;  the  hare,  the  coney,  the  pheafant,  and 
|he  partridge,  which  are  beafts  and  fowls  of  warren  ;  and  no  others 
The  game  of  free- warren  are  fuch  as  maybe  taken  with  long-'winged 
hawks.     For.  pi.  20.  Warren. 

(20)  But  the  owner  of  a  free- warren  neither  kept  nor  killed  the 
game  for  the  ufe  of  the  king :  the  doftrine  which  the  learned  • 
Judge  frequently  repeats,  that  no  one  by  the  common  law  can  juf- 
tify  fportbg  upon  his  own  ground,  is  controverted  at  large  by  the 
Editor  in  a  note  to  page  419^  poft. 

(21)  Anyone  may  now  Icafe  or  convey  his  land,  and  refervc 
to  himfeif  the  jight  of  entering  to  kill  game  without  being  fubjed 
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X.  Rents  ate  the  laft  fpecies  of  incorporeal  heredita-^ 
tnentr.  The  word  rent  or  render,  reditusy  (ignifies  a  com* 
penfation  or  return,  it  being  in  the  nature  of  an  acknow- 
legement  given  for  the  pofieffion  of  fome  corporeal  inherit* 
ance  ^.  It  is  defined  to  be  a  certain  profit  ifluing  yearly  out 
of  lands  and  tentoients  corporeal.  It  muft  htz  pro/It  /  yef 
there  is  no  occafion  for  it  to  be,  as  it  ufually  is,  a  fum  of  mo^ 
ney :  for  fptirs,  capons,  horfes,  com,  and  other  matters  may 
be  rendeied,  and  frequently  are  rendered  by  way  of  rent^  It 
may  alfo  confift  in  ferviees  or  manual  operations ;  as,  to 
plough  fo  many  acres  of  ground,  to  attend  the  king  or  the 
lord  to  the  wars,  and  the  like  \  which  fervices  in  the  eye  of 
the  law  are  profits.  This  profit  muft-alfo  be  certain  /  or  that 
which  may  be  reduced  to  a  certainty  by  either  party.  It 
muft  alfo  iflue  yearly  ;  though  there  is  no  occafion  for  it  to 
iflue  every  fuccefllve year ;  but  it  maybe  refcrved  every fecond, 
third,  or  fourth  year ';  yet,  as  it  is  to  be  produced  out  of  the 
profits  6i  lands  and  tenements,  as  a  recompenfe  for  being  per-* 
mitted  to  hold  or  enjoy  them,  it  ought  to  be  referved  yearly,be* 
caufe  thofe  profits  do  annually  arife  and  are  annually  renewed. 
It  muft  ij/ue  out  of  the  thing  granted,  and  not  be  part  of  the 
land  or  thing  itfelf ;  wherein  it  differs  from  an  exception  in 
the  grant,  which  is  always  of  part  of  the  thing  granted  ^  It 
muft,  laftly,  ifTue  out  of  lands  and  tenements  corporeal '^  that  is, 
from  fome  inheritance  whereunto  the  owner  or  grantee  of  tlie 
rent  may  have  recourfc  to  diftrain.  Therefore  a  rent  cannot 
be  referved  out  of  an  advowfon,  a  common,  an  otTice,  a  fran- 
chife,  or  the  like  "•  But  a  grant  of  fuch  annuity  or  fum 
may  operate  as  a  perfonal  contract,  and  oblige  the  grantor  to 
paythemon.eyreferved,orfubje£thimtoana£tionofdebt''(25): 

4  Co.  Lite.  144.  (  Hlowd.  13*     8  Rep«  71. 

'  Uid.  142.  ttCo.  Litt.  144. 

•  UiJ»  47.  w  Jtid,  47. 


(25)  There  can  be  no^oubt  but  the  lefTee  of  tithes>  an  advow- 
fon, or  any  incorporeal  hereditament^  would  be  liable  to  an  a£lion 
of  debt  for  the  rent  agreed  upon.  Set  2  fFoodd,  69,  where  this 
paflage  is  uken  notice  of. 

though 
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freeholders  arc  frequently  called  chief  rents,  reditus  capitaks  g 
and  both  forts  are  indiflFerently  denominated  (p4it  rents,  quiets 
reditus ;  becaufe  thereby  the  tenant  goes  quit  and  free  of  all 
other  fervices.  When  thefe  payments  were  referved  in  filver 
or  white  money,  they  were  antiently  called  «;A//^rents,  or 
hlanch-farnis,  reditus  albi  *; }  in  contradi(lin£lion  to  rents  re- 
ferved in  work,  grain,  or  bafer  money,  which  were  called 
C  43  3  reditus  nigri  or  black  mail^.  Rack-rent  is  only  a  rent  of  the 
full  value  of  the  tenement  or  near  it.  A  fee-farm  rent  is  a 
rent-charge  ifTuing  out  of  an  eftate  in  fee ;  of  at  lead  one 
fourth  of  the  value  of  the  land^,  at  the  time  of  it's  refer- 
vation  " :  for  a  grant  of  lands,  referving  fo  conGderable  a  rent, 
is  indeed  only  letting  lands  to  farm  in  fee  (imple  inflead  of 
the  ufual  methods  for  life  or  years  (27). 

These  are  the  general  divifions  of  rent ;  but  the  difference 
between  them  (in  refpeft  to  the  remedy  for  recovering  them) 
is  now  totally  aboliflied  1  and  all  perfons  may  have  the  like 
remedy  by  diftrefa  for  rents-feck,  rents  of  afTife,  and  chief* 
rents,  as  in  cafe  of  rents  referved  upon  leafe  ^(28). 

Rent  is  regularly  due  and  payable  upon  the  land  from 
whence  it  ifTues,  if  no  particular  place  is  mentioned  in  the 
refervation  k  :  but,  in  cafe  of  the  king,  the  payment  mufl  be 
either  to  his  officers  at  the  exchequer,  or  to  his  receiver  in 
the  country^.     And,  (Iriftly,  the  rent  is  demandable  and 

c  In  Scotland  this  kind  of  fmall  pay.  «  Co.  Litt*  143. 

nent  U  zaMt^  hlancb-bolding^  or  reditus  '  Stat.  4  Gej.  II*  c.  28. 

tdhatfrmat.  S  Co.  lict.  20 x. 

<»  ainft.  19.  *»  4  Rep.  73. 

(27)  Mr.  Hargrave  is  of  opinion,  that  the  quantum  of  the 
rent  is  not  elTential  to  create  a  fee- farm.  Harg.  Co.  Litt,  145  ^ 
n«  5  ;  where  he  diifers  from  Mr.  Douglas,  who  had  thought  that 
a  fee-farm  was  not  necefTarily  a  rent-charge,  but  might  alfo  be 
a  rent-feck.  Doug.  605. 

(28)  That  is,  for  fuch  as  had  been  paid  fbr  three  years,  within 
20  years  before  the  pailing  that  aA,  or  for  fuch  as  have  been  fince 
created.    ^Gto*  //.  c.z%,  f  5.    t>oug,  602. 

payable 
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payable  before  the  time  of  fuH-fet  of  the  day  whereon  it  is 
Tcfcrved*;  though  perhaps  not  abfolutely  due  till  mid* 
night  ^  (29)* 

With  regard  to  the  original  of  rents,  fomething  will  be 
faid  in  the  next  chapter;  and,  as  to  didreiTes  and  othef 
remedies  for  their  recovery,  the  dodrine  relating  thereto,  and 
the  feveral  proceedings  thereon,  thefe  belong  properly  to  the 
third  part  of  our  commentaries,  which  will  treat  of  civil  in- 
juries, and  the  means  whereby  they  are  redreiTed* 

1  Co.  Litt.  3o»»     I  Anderf.  253. 

^i  Saund.  287.   Prec.  Chanc  555.     Salk.  578* 


(29)  H  the  leflbr  dies  before  fun-fet  on  the  day  upon  which  the 
rent  is  demandable,  it  is  clearly  fetded  that  the  rent  unpaid  is  due  to 
his  heir,  and  not  to  his  executor ;  but  if  he  dies  after  fun-fet  and 
before  midnight,  it  feems  to  be  the  better  opinion,  that  it  (hall 
go  to  the  executor  and  not  to  the  heir,     i  P.  ff^ms,  178* 


» ,  • 
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CHAPTER     THE    FOURTH. 


OF    THE    FEODAL    SYSTEM. 


IT  is'  impoiTible  to  underftandj  with  any  degree  of  acciu 
racy,  either  the  civil  conftitution  of  this  kingdom  (i),  or 
the  laws  which  regulate  it's  landed  property,  without  fome  ge- 
neral acquaintance  with  the  nature  anddo£lrineof  feudsjor  the 
feodal  law :  a  fyClem  fo  uniyerfally  receiyed  throughout  Eu- 
rope upwards  of  twelre  centuries  ago,  that  fir  Henry  Spel» 
man  *  does  not  fcruple  to  call  it  the  law  of  nations  in  our 
weftem  world.  This  chapter  will  be  therefore  dedicated  to 
this  inquiry.  And  though,  in  the  courfe  of  our  obfervations 
in  this  and  many  odier  parts  of  the  prefent  book,  we  may 
have  occafion  to  fearch  pretty  highly  into  the  antiquities  of 
our  Englifii  jurif^rudence,  yet  furely  no  induftrious  ftudent 
will  imagine  his  time  mifemployed,  when  he  is  led  to  confider 
that  the  obfolete  doctrines  of  our  laws  are  frequently  the 
foundation  upon  which  what  remains  is  ere£led ;  and  that  it 
is  impra&icaUe  to  comprehend  many  rules  of  the  modern 

*  of  parliifiBefitSy  57. 


(i)  An  intimate  acquaintance  with  the  feudal  iyftem  is  abfo« 
lutely  neceffary  to  the  attainment  of  a  cemprehenfive  knowledge  o^ 
the  £rfl  principles  and  progrefs  of  our  conltitution.  And  this  fub- 
je^i  in  my  opinion*  might  with  great  propriety  have  preceded  the 
chapter  upon  parliament.  The  authority  of  lord  Coke,,  upon 
conftituttonal  queftions*  is  greatly  diminifhed  by  his  negleft  of  the 
tudy  of  the  feudal  law ;  which  fir  Henry  Spelman,  who  well  knew 
lt*s  value  and  importance,  feelingly  laments :  '<  I  do  marvel  many 
««  times,  that  my  lord  Coke,  adorning  our  law  with  fo  many 
•*  flowers  of  antiquity  and  foreign  learning,  hath  not  turned  into 
"  this  field,  from  whence  fo  many  roots  of  our  law  have,  of  okl 
'•  been  taken  and  iranfplanted."    Sftlm.  Orig.  of  Ttrms,  c.  viii.  * 

laW| 
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law,  ia  a  fcliolarlike  fciendfical  manneri  without  having  re* 
coorfe  to  the  antient.  Nor  will  thele  refearches  be  altogether 
void  of  rational  entertainment  as  well  as  ufe :  as  in  viewing 
the  majeitic  ruins  of  Rome  or  Athens,  of  Balbec  or  Palmyra, 
it  adminifters  both  pleafure  and  inftrudion  to  compare  them 
with  the  draughts  of  the  lame  edifiees>  in  their  prUtine  pro* 
portion  and  fplendon 

The  conftitution  of  feuds  ^  had  its  original  from  the  [  45  ] 
military  policy  of  the  northern  or  Celtic  nations,  the  Goths, 
the  Huns,  the  Franks^  the  Vandals,  and  the  Lombards, 
who  all  migradbg  from  the  fame  tffictna  gentium^  as  Crag 
very  juftly  entitles  its  poured  themfelves  in  vaft  quantities 
into  all  the  regions  of  Europe,  at  the  declenfion  of  the 
Roman  empire.  It  was  brought  by  them  from  their  own 
countries,  and  continued  in  their  refpeAive  colonies  as  the 
moil  likely  means  to  fecure  their  new  acquifitions :  and,  to 
that  end,  large  diftri£ls  or  parcels  of  land  were  allotted  by 
the  conquering  general  to  the  fuperior  officers  of  the  army, 
and  by  them  dealt  out  again  in  fmaller  parcels  or.  allotments 
to  the  inferior  officers  and  moil  deferving  foldiers  *.  Thefe 
allotments  were  called  ffoda^  feuds,  fiefs,  or  fees ;  which 
lafl  appellation  in  the  northern  languages  e  iignifies  a  condi« 
tional  ftipendor  reward  f.     Rewards  or  ilipends  they  evi- 


b  See  SpeUnaa  of  fcodSf  and  Wright 

c  Dejurtfnd*  191  M« 

*  Wrisbt,  7« 

«  Spelfn*  CL  xi6« 

f  Pootoppidan  in  h!t  hlftoty  of  Nor* 
wajf  (pife  %9o)  obfervet,  that  in  the 
noffidiOBlangiiaseaelll  lignifiet^n^'. 
«<«i  and  til  totMM*  Hence  he  deriTei 
the  ssial  right  in  tbofe  countriea  $  and 
tbeace  too  perhapa  U  der'iTed  the  uJal 


right  in  Finland,  &c.  (See  Mac  Donal 
laft.  part.i.)  Nowthetran/poficioBof 
thefe  nortlicm  lyilaUes,  slIoD),  will 
give  tti  the  true  etymology  of  the  alU^ 
dwm^  or  abfolute  |Kx>perty  of  the  feu- 
difts  (a)  :  as,  by  a  liaiilar  combiaatioii 
of  the  latter  fyllahle  with  thewocd  fee 
(which  figttifies^  we  have  teen,  a  con- 
ditional reward  or  ftipend)  tfcoSib  Or 
fttdmm  will  denote  ftipendlary  pioperty • 


r 

(2)  This  is  the  fame  as  all-bwd  in  Eng]i(h«  and  is  faggefted  as 
the  derivation  of  aUodium  in  WoU.  ReUgiom  rf  Nat.  M.  p.  136. 

Dr.  Robertfon  adopts  the  derivation  of  aUodium  from  am  tad  ht^ 
or  allotment  J  the  mode  of  dividing  what  was  not  granted  as  iUpen- 

£  3  diary 
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dently  weite:  aild  the  conditidn  annexed  to  them*  was,  that' 
the  poiTeflbr  fliould  do  fervite  faithfully,  both  at  home  and 
in  the  warfi,  to  him  by  whom  they  were  given  ;  for  which 
purpofe  he  took  ihe/uramenium^deJitatisj  or-oath  of  fealty  <  • 
and  in  cafe  of  the  breach  of  this  condition  and  oath,  by  not 
performing  the  ftipulated  fervice,  or  by  deferting  the  lord  in 
battle,  the  lands  were  again  to  revert  to  him  who  granted*; 
them  K 

Allotments,  thus  acquired,  naturally  engaged  fuch  as 
accepted  them  to  defend  them :  and,  as  they  all  fprang  from 
r  45  1  the  fame  right  of  conqueft,  no  part  could  fabfift  independent ' 
of  the  whole  i  wherefore  all  givers  as  well  as  receivers  were 
mutually  bound  to  defend  each  other's  poflcifions.'  But,-  as 
that  could  not  efFe£luaIly  be  done  in  a  tumultuous  irregular 
way,  government,  and  to  that  purpofe  fubordination,  was 
neceflary*  Every  receiver  of  lands,  or  feudatory,  was  therc^ 
fore  bound,  when  called  u^on  by  his  benefa^or,  or  imme- 
diate lord  of  his  feud  or  fee,  to  do  all  in  his  power  to  defend 
him.  Such  benefa£lor  or  lord  Was  likewife  fubordinate  to» 
and  under  the  command  of,  his  immediate  benefador  or  fupe* 
rior;  and  fo  upwards  to  the  prince  or  general  himfelf :  and 
the  feveral  lords  were  alfo  reciprocally  bound,  in  their  refpec* 
tive  gradations,  to  prote£l:  the  pofleflions  they  had  given*. 
Thus  the  feodal  connefUon  was  eftablifhed,  a  proper  mili- 
tary fubjeflion  was  naturally  introduced,  and  an  army  of. 
feudatories  was  always  ready  enlifted,  and  mutually  prepared 
to  mufter,  not  only  in  defence  of  each  man's  own  feveral  pro- 

t  See  this  oath  explained  at  large  m  FtuJ,  /.  s.  t.  7. 
i>  Foul.  L  2.  t,  24. 

diary  property ;  and  he  relates  the  memorable  (lory  of  the  fierce 
foldier  who  refufed  to  grant  a  facred  vafe  to  his  general  Clovii,  the 
founder  of  the  French  monarch y,  who  wi(hed  to  return  it  at 
,  the  reqaefl  of  the  bifhop  to  the  church  from  which  it  had  been 
taken  as  fpoil,  by  firiking  it  violently  with  his  batde-axe,  and  de-r 
claring  *'  that  you  ihould  have  nothing  but  that  to  which  the  lot 
•f  gives  you  a  right !"  Hifi,  of  Ci.  F.  1  vol.  notes  7  &  8. 

pcrty, 
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perty^  but  alio  in  defence  of  the  whole^  and  of  every  pnrt  of 
this  their  newly-acquired  country ' ;  the  prudence  of  which 
conftitution  was  fbon  fuiEcicntly  vifible  in  the  ftrength  and 
ipiriCy  with  which  th^y  maintained  their  conqueRs. 

The  univerfality  and  early  ufe  of  this  feodal  plan^  among 
all  thofe  taation«y  which  in  complaifance  to  the  Romans  we 
ftiil  call  barbarottSy  may  appear  from  what  is  recorded  ^  of 
the  Cimbri  and  Teutoncs^  nations  of  the  fame  northern  orL 
ginal  as  thofe  whom  we  have  been  defcribing^.^at  their  (irft . 
irruption  into  Italy  about  a  century  before  the  chriftian  sera. 
They  demanded  of  the  Romans^  '^  ut  martius  populus  aliquid 
**  Jihi  Urrac  dartt^  quaft  Jlipendium  :  caeterum,  ut  vtllet^  mani" 
•'  hiu  atque  armisjuis  uUrttur.^     The  fcnfe  of  which  may  be 
thys  rendered  ;  they  deGre4  ftipenJiary  lands  (that  is,  feuds) 
to  be  allowed  them,  to  be  held  by  military  and  other  perfonal 
fervices^  whenever  their  lords  Oiould  call  upon  them.    This 
v^. evidently  the  fame  conftitutionj  that  dlfplayed  itfelf  more 
fully  about  feven  hundred  years  afterwards :  when  the  Salii, 
Burgundians,  and  Franks  broke  in  upon  Gaul ^  the  Vifigoths 
on  Spain,  and  the  Lombards  upon  Italy  ;  and  introduced  C  47  ] 
with  themfelyes  this  northern  plan  of  polity^  ferving  at  once 
to  didribute  and-  to  protetfc  the  territories  they  had  newly 
gained.     And  from  hence  too  it  is  piobable  that  the  emperor 
Alexander  Severus '  took  the  hint,  of  dividing  lands  con-    . 
quered  from  the  enemy  among  his  generals  and  victorious 
foldiery,  duly  flocked  with  qattle  and  bondmen,  on  condition  of 
receiving  military  fervice  £rom  them  and  their  heirs  for  ever. 

Scarce  had  thefe  northern  conquerors  eftabliflied  them- 
felves  in  their  new  dominions,  when  the  wifdoni  of  their 
oonftitotions^  as  well  as  their  perfonal  valour,  alarmed  all  the 

*  Wri^t,  8.  **  miliraturos,  Ji  etiamfua  rura  defender 

^  L*  Floruii  L  y  r.  3.  **  rent.     jUdidit  fane  bis  tt  anhnalia  tt 

I  «<  Solat  quaede  bcfiiius  captajunt,  *^  ferret fUtpoJJcnt  colere  quod acceptr ant  y 

««  limitameii  ducilus  &  miruH>us  donavit  j '  "  ne  per  ineptam  bom'wum  ihI  per  fentC" 

^'ttamt  torum  ita  ejent,  Jl  batrtdet  ilU*  "  tmtem  defererentur  rmra  vkitia  barba- 

<«  rmm  mVitarent^  met  mnquam  md prtva^  "  rwf,  quod  turpij/mum  tile  ducdat.** 

#«;w  pertaurenti  dictut  attintht  i//rt  {/B,U  Lampr'.d.  utvita  Altx.  Seven.) 

£  4  prifiu;e9 
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princes  of  Europe ;  that  is,  of  thofe  countries  which  had 
formerly  been  Roman  provinces,  but  had  fCTolted,  or  were 
deferted  by  their  old  mafters,  in  the  general  wreck  of  the 
empire.  Wherefore  moft,  if  not  all,  of  them  thought  it  ne« 
celTary  to  enter  into  the  fame  or  a  fimilar  plan  of  policy.  For 
whereas,  before,  the  pofleffions  of  their  fubjeds  were  per- 
fe£Uy  aUodiaJf  (that  is,  wholly  independent,  and  held  of  no 
fuperior  at  all)  now  they  parcelled  out  their  royal  territorie8» 
or  perfuaded  their  fubjeds  to  funender  up  and  retake  their 
own  landed  property,  under  the  like  feodal  obligations  of 
military  fealty  °'.  And  thus,  in  the  compafs  of  a  very  few 
years,  the  feodal  conftitution,  or  the  do&rine  of  tenure,  ex- 
tended itfelf  over  all  the  weftem  world.  Which  alteration  of 
landed  property,  in  fo  very  material  a  point,  neceflarily  drew 
after  it  an  alteration  of  laws  and  cuftoms :  fo  that  the  feodal 
laws  foon  drove  out  the  Roman,  which  had  hitherto  univer* 
(ally  obtained,  but  now  became  for  many  centuries  loft  and 
forgotten ;  and  Italy  itfelf  (as  fome  of  the  civilians,  with 
more  fpleen  than  judgment,  have  exprefled  it)  helluinaSi  ^^^ 
firinas^  immanefque  Longobardorum  leges  accepit  \ 

f  Ai  ^  ^^T*  ^^^  feodal  polity,  which  was  thus  by  degrees  efta- 
blUhed  over  all  the  continent  of  Europe,  feems  not  to  have 
been  received  in  this  part  of  our  ifland,  at  leaft  not  univer- 
fally  and  as  a  part  of  the  national  conftitution,  till  the  reign 
of  William  the  Norman  <>«  Not  but  that  it  is  reafonable  to 
believe,  firom  abundant  traces  in  our  hiftory  and  laws,  that 
even  in  the  times  of  the  Saxons,  who  were  a  fwarm  from 
what  fir  William  Temple  calls  the  fame  northern  hive,  fome- 
thing  fimilar  to  this  was  in  ufe ;  yet  not  fo  extenfively,  nor 
attended  with  all  the  rigour  that  was  afterwards  imported  by 
the  Normans.  For  the  Saxons  were  firmly  fettled  in  this 
ifland,  at  leaft  as  early  as  the  year  600  :  and  it  was  not  till 
two  centuries  after,  that  feuds  arrived  to  their  full  vigour  and 
piaturity,  even  on  the  contment  of  Europe  ^ 

m  Writhe,  10.  •  Spelm,  Chjj:  ai8,    Braa,  /.  ». 

■  Giavia.  Orijj.  /.  i.  ^  139.  c.  16.  §  7.  f  Cng.  /.  i.  r.  4. 

This 
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This  introduftkm  however  of  the  feudal  tenures  into  Eng- 

Iaiid>  by  kfaig  WUliam^  does  not  feem  to  have  been  effeAed 

immediately  after  the  conqueft,  nor  by  the  mere  arbitrary  will 

and  power  of  die  conqueror }  but  to  have  been  gradually  efta- 

bliQied  by  the  Normam  barons,  and  others,  in  fuch  forfeited 

lands  as  they  received  from  the  gift  of  the  conquerori  and 

afterwards  univerfally  oonfented  to  by  the  great  council  of 

the  nation  long  after  his  title  was  eftabliihed.    Indeed  from 

the  prodigious  flaughter  of  the  Engliih  nobility  at  the  battle 

of  Mailings,  and  the  fhiitlefs  infurreAions  of  thofe  who  fitr- 

Tived,  fudh  numerous  forfeitures  had  accrued,  that  he  was 

able  to  reward  his  Norman  followers  with  very  large  and  ex* 

tenfive  pofleffions :  which  gave  a  handle  to  the  monktih  hii^ 

torians,  and  fuch  as  have  implicitly  followed  them,  to  repr«* 

fent  him  as  having  by  right  of  the  fword  feifed  on  all  Ac 

lands  of  England,  and  dealt  them  out  again  to  his  own  ia^ 

Tourites.     A  fuppofition,  grounded  upon  a  miftaken  fcnfe  of 

the  word  cwquefi  i  which,  in  it's  feodal  acceptation,  fignifics 

no  more  than  acquifithn  :  and  this  has  led  many  hafty  writevs 

into  a  ftrange  hiftorical  miftake,  and  one  which  upon  the 

flighted  examinatioit  will  be  found  to  be  moft  untrue.  How* 

ever,  certain  it  is,  that  the  Normans  now  began  to  gain  very  T  aa  1 

large  pofleffions  in  England }  and  their  regard^  for  the  feodad 

law,  under  which  they  had  long  lived,  together  with  the  king's 

recommendation  of  this  policy  to  the  EngliOi,  as  the  beft 

way  to  put  themfehres  on  a  military  footing,  and  thereby  to 

prevent  any  future  attempts  from  the  continent,  were  probably 

the  reafons  that  prevailed  to  ttkCt  it's  eftabltihment  here  by 

law.     And,  though  the  time  of  this  great  revolution  in  our 

landed  property  cannot  be  afcertained  with  exa^^nefs,  yet 

there  are  fome  circnmftances  that  may  lead  us  to  a  probable 

conjeflure  concerning  it.    For  we  learn  from  the  Saxon 

chronicle  %  that  in  the  nineteenth  year  of  king  William's 

reign  an  invafioii  was  apprehended  from  Denmark ;  and  the 

military  conftitution  of  the  Saxons  being  then  laid  afide,  and 

no  other  introduced  in  it's  ftead,  the  kingdom  was  wholly 

%  A.  /)•  1085. 

defencelcfs : 
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defencelefs :  wliich  occsifioned  the  king  to  bring  over  a  large 
army  of  Normans  and  Bretons,  who  were  quartered  upoa 
every  landholder,  and  greatly  oppreiTcd  the  people.     This 
apparent  weaknefs,  together  with  the  grievance$  occafiohed 
by  a  foreign  force,  might  co-operate  with  the  king's  remon* 
ft  ranees,  and  the  better  incline  the.  nobility  to  liften  to  his 
propofals  for  putting  them  in  a  pollure  of  defeoce.     For  as 
fbon  as  the  danger  was  over,  the  king  held  a  grear  xrouncil  to 
inquire  into  the  ilate  of  the  nation/  ^   the  immediate  confe<« 
quence  of  which  was  the  compilmg  of  the  great  furvey  called 
domefday-book,  which  was  finiQued  in  the  next  year :  and  in 
the  latter  end  of  that  very  year  the  king'  was  attended -by  ail 
his  nobility  at  Sarum ;  where  all  ,tlie  principal  landholders 
fubmitted. their  lands  to  the  yoke  q{  military  tenure,  hecatne 
the  king's  valals,  and  did  homage  and  fcahy  to  his  perfoa  ^ 
This  may  pbflibly  have  been  the  aera  of  formally  introducing 
file  foodal  tenures  by  law ;  and  perhaps  the  very  law,  thus. 
£  50  J  made  at  the  council  of  Sarum,  is  that  Avhich  isftili  extant  % 
and  couched  in  thefe  remarkable  words  :  ^^  Jlatu'imus^  utomms 
^  liberi  homines  foeder^  et  facramtnto  afflrment,  quod  intra  et 
'^  extra  umverfum  regnum  Angliae  Wilhelmo  regi  domino  fuo  fi-^ 
-  **  deles  ejfe^oolunt  \  terras  et  honores  ilUuf  omm  Jldelit{ite  jihique 
**  fervare  cum  ea,  et  contfa  inimicos  et  alienigenas  defendere.** 
The  terms  of  this  law  (as  fir  Martip  Wright  has  obfcrved  °)  , 
are  plainly  feodal:  .for,  firft,  it  requires  the  oath  of  fealty, 
which  made  in  the  fenfe  of  the  feudifls  every  man  that  took 
it  a  tenant  or  vafal :  and,  fecondly,  the  tenants  obliged  them- 
felves  to  defend  their  lords  territories  and  titles  againft  all 
<^emies  foreign  and  domeftic.     But  what  clearly  evinces  the 
kigal  eftablifbment  of  this  fyftem,  is  another  law  of  the  fame 
colledlion  ^,  which  exa^^s  the  performance  of  the  military. 
feodal  fervices,  as  ordained  by  t^e  general  council,  '*  Omnes 

*  Rex  tenuit  wtagnameonctriumy  etgrd-  dere^  ejufftie  faffi  furrt  ^afalti,  ac  eifi-* 
'vesfermoHiibahuit  eamfmit  prottrilui  de    •  dtlitatujuramente  pm^utrvvt^t  nntra 

tme  UrrM  \  quo  wud»tneoUraur^  a  a  quibut  s!m  qmfcunque  illi  fiditfuturqi,    Cbron^ 

^§ml»ihui-  Cbren*  Sax»  ibid.  Sax.  A.  P.  io86. 

'  *  Owmn  fraedU  tenetites,  quotquot  «/.  t  cap,  52.     Wiik.  128. 

nntnoUe  tmliorisperMam  Angium,  ejut  v  Teourefj  66. 

b^mais/sOi  firr,  a  mius  Je  i/IifKhdi-  w  cap.  58.    Willu  128. 

**  comites^ 
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^^  comstes^  et  barones^  et  militesj  et  fervientes^  et  univerfi  liberi 
<'  homines  tatius  regm  mfiri  prtudiBij  habeant  et  teneant  fe  fem^ 
'<.  per  bene  in  armis  et  in  equis^  ut  decet  et  cptrtet :  etjintfemper 
**  prompti  et  bene  parati^  ad  fervitium  fuum  integrum  nobis  ex^ 
*^  plendum  et peragendum^  cum  opusfuerit  %  fecundum  quod  nobis 
*•  debent  de  foedis  et  tenement  Juts  de  jure  facer e^  etftcut  illis 
*'  Jlatuimus  per  commune  concilium  totius  rcgni  noflri  praediSi!* 


This  new  polity  therefore  feems  not  to  have  been  impofed 
by  the  conqueror,  but  nationally  and  freely  adopted  by  the 
general  aflembly  of  the  whole  realnij  in  the  fame  manner  as 
other  nations  of  Europe  had  before  adopted  it,  upon  the  fame 
principle  of  felf-fecurity.  .  And,  in  particular,  they  had  the 
recent  example  of  the  French  nation  before  tJieir  eyes  \  which 
had  gradually  furrenderedup  all  it's  allodial  or  free  lands  into 
the  king's  hand^,  who  reftorcd  them  to  the  owners  as  a  bene^^ 
ficium  or  feud,  to  be  held  to  them  and  fuch  of  their  heirs  as 
they  previoufly.  noiriinated  to  the  king :  and  thus  by  degrees 
all  the  allodiiil  eftates  in  France  were  converted  into  feuds, 
and  the  freemen  became  the  vafals  of  the  crown  *.  The  only 
difference  between  this  change  of  tenures  in  France,  and  that 
in  England,  was,  that  the  former  was  efiefied  gvadually^ 
by  the  confent  of  private  perfons;  the  latter  was  done  at  [  51  } 
once,  all  over  England,  by  the  conunon  confent  of  the 
nation  ^. 

In  confcquence  of  this  change,  it  became  a  fundamental 
maxim  and  neceflary  principle  (though  in  reality  a  mere 
fi&ion)  of  our  Engliih  tenures,  '<  that  the  king  is  the  uni- 
'^  verfal  lord  and  original  proprietor  of  all  the  lands  in  his 
*'  kingdom  *  \  and  that  no  man  doth  or  can  poffefs  any  part  of 
*'  it,  but  what  has  mediately  or  immediately  been  derived  as 
*•  a  gift  from  him,  to  be  held  upon  feodal  fcrvices."  For, 
this  being  the  real  cafe  in  pure,  original,  proper  feuds,  other 
nations  who  adopted  this  fyftem  were  obliged  to  ad  upon  the 

'  '  MonteA].  Sp.  L.  b.  31.  c.  S.  annual  render  of  the  fifth  part  of  their 

y  Pharaoh  thus  acquired  the  dominion  value.     (Geo.  c.  xlvii. ) 

of  all  the  lands  in  Egypt,  and  granted  *  TWrf  fkit  in  /»jr,  et  went  it  Ivj  al 

then  oat  to  the  Egypliansy  relenring  an  cmmencmeat,  (M*  14  Edw»  ///•  65.  J 

fame 
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fame  foppofitioiii  as  a  fubftniAion  and  foundation  of  their 
new  polity,  though  the  h6t  was  indeed  far  otherwife.  And 
indeed,  by  thus  confenting  to  the  introdu£iion  of  feodal  te- 
nures, our  EngUfli  anceftors  probably  meant  no  more  than  to 
put  Ac  kingdom  in  a  ftate  of  defence  by  eftablifliing  a  mili* 
tary  fyftem ;  and  to  oUige  themfelves  (in  refpe£k  of  their 
lands)  to  maintain  ttic  king's  title  and  territories,  with  equal 
vigour  and  fealty,  as  if  they  had  received  their  lands  from  his 
bounty  upon  thefe  exprefs  conditions,  as  pure,  proper,  bene- 
ficiary feudatories.  But  whaterer  their  meaning  was,  the 
Norman  interpreters,  (killed  in  aU  the  niceties  of  the  feodal 
conftitutions,  and  well  underftanding  the  import  and  extent 
of  the  feodal  terms,  gave  a  very  different  conftrudion  to  this 
proceeding :  and  thereupon  took  a  handle  to  introduce  not 
only  the  rigorous  do£bines  which  prevailed  in  the  duchy  of 
Normandy,  but  alfofuch  fruits  and  dependencies,  fuchhard- 
Ihtps  and  fervices,  as  were  never  kndwn  to  oihtr  nations  *■ ; 
ais  if  the  Engliih  had,  in  fad  as  well  as  theory,  owed  every 
thing  they  had  to  the  bounty  of  their  fovereign  lord. 

Our  anceftors  therefore,  who  were  by  no  means  benefici- 
aries, but  had  barely  confented  to  this  fi&ion  of  tenure  from 
^  ^2  ]  the  crown,  as  the  bafis  of  a  military  difcipline,  with  reafon 
looked  upon  thefe  dedu£lions  as  grievous  impofitions,  and 
arbitrary  conclufions  from  principles  that,  as  to  them,  had 
no  foundation  in  truth  \  However,  this  king,  and  his  fon 
William  Rufus,  kept  up  with  a  high  hand  all  the  rigours  of 
the  feodal  dof^rines :  but  their  fuccefTor,  Henry  I.  found  it* 
expedient,  when  he  fet  up  his  pretenfions  to  the  crown,  to 
promife  a  reftitution  of  the  laws  of  king  Edward  the  con- 
feflbr,  or  antient  Saxon  fyftem  ^  and  accordingly,  in  the  firft 
year  of  his  reign,  granted  a  charter  ^,  whereby  he  gave  up 
the  greater  grievances,  but  ftill  referved  the  fidion  of  feodal 
tenure,  for  the  fame  military  parpofes  which  engaged  his ' 
father  to  introduce  it.  But  this  charter  was  gradually  broken 
through,  and  the  former  grievances  were  revived  and  aggra- 
vated, by  himfelf  and  fucceeding  princes ;  till  in  the  reign  of 

»  Spdni.  of  ftndu  c.  28.  b  Wrisht.  8x«  c  X.Zr.  Mm.  I.  c.  t. 

king 
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king  John  tliej  Ijecame  fo  intolerable»  that  they  occafioned 
his  barons,  or  principal  feudatories,  to  rite  up  in  arms  againft 
him :  which  at  length  produced  the  famous  great  charter  at 
Runing-mead,  which,  with  fome  alterations,  was  confirmed 
by  his  fon  Henry  III.  And,  though  it's  immunities  (efpe* 
cially  as  altered  on  it's  laft  edition  by  his  fon  *)  are  very 
greatly  fhort  of  thofe  granted  by  Henry  I,  it  was  juftly 
cfteemed  at  the  time  a  vaft  acquifition  to  Englifli  liberty. 
Indeed,  by  the  farther  alteration  of  tenures  that  has  fince  - 
happened,  many  of  thefe  immunities  may  now  appear,  to 
a  common  obfenrer,  of  much  lefs  confequence  than  they 
really  were  when  granted :  but  this,  properly  confidered^ 
will  {hew,  not  that  the  acquifitions  under  John  were  fmally 
but  diat  thofe  under  Charles  were  greater.  And  from  hence 
alfo  arifes  another  inference ;  that  the  liberties  of  Englifhmen 
are  not  (as  fome  arbitrary  writers  would  reprefent  them) 
mere  infringements  of  the  king's  prerogative,  extorted  from 
our  princes  by  taking  advantage  of  their  weaknefs ;  but  a  re- 
ftorarion  of  that  antient  conftitution,  of  which  our  anceftors 
had  been  defrauded  by  the  art  and  fineile  of  the  Norman  law- 
yers, rather  than  deprived  by  the  force  of  the  Norman  arms. 

Having  given  this  fhort  hiftory  of  their  rife  and  progrefs,  [  53  ] 
we  will  next  confider  the  nature,  do£^rine,  and  principal 
laws  of  feuds ;  wherein  we  fhall  evidently  trace  the  ground* 
work  of  many  parts  of  our  public  polity,  and  alfo  the  origi- 
nal of  fuch  of  our  own  tenures,  as  were  either  abolifhed  in 
the  lalt  century,  or  ftill  remain  in  force« 

Thb  grand  and  fundamental  maxim  of  all  feodal  tenure 
is  this  ;  that  all  lands  were  originally  granted  out  by  the  fo- 
vereign,  and  are  therefore  holden,  either  mediately  or  imme- 
diately, of  the  crown.  The.  grantor  was  called  the  propri- 
etor, or  lord ;  being  he  who  retainctl  the  dominion  or  ulti- 
mate property  of  the  feud  or  fee  :  and  the  grantee,  who  had 
only  the  ufe  and  poiTefTion,  according  to  the  terms  of  the 
grant,  was  (tiled  the  feudatory  or  va/al^  which  was  only  an- 
other name  for  the  tenant  or  holder  of  the  lands  i  though,  on 

d  9  Hen.  III. 

account 
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account  of  the  ptcjudices  which  we  "have  juftly  conceived 
againft  the  do£iTines  that  were  afterwards  grafted  on  this  fyf- 
tem,  we  now  ufe  the  word  v<3^/opprobriou£[y,  as  fynonymous 
to  flavc  orbondman  (3).  The  mannerof  thegrant  was  by  words 
of  gratuitous  and  pure  donation,  deA  et  conceffi ;  which  arc  ftill 
the  operative  words  in  our  modem  infeodations  or  deeds  of 
feoflFment.    This  was  perfefted  by  the  ceremony  of  corporal 
inveftiture,  or  open  and  notorious  delivery  of  poffefEon  in 
the  prefcnce  of  the  other  vafals ;  which  perpetuated  among 
them  the  aera  of  the  new  acquifition,  at  a  time  when  the  art 
of  writing  was  very  little  known  :  and  therefore  the  evidence 
of  property  was  rcpofed  in  the  memory  tf  the  neighbourhood  j 
who,  in  cafe  of  a  difputed  title,  were  afterwards  called  upon 
to  decide  the  difference,  not  only  according  to  external  proofs, 
adduced  by  the  parties  litigant,  but  alfo  by  the  internal  tefti- 
mony  of  their  own  private  knowlege. 

Besides  an  oath  of  fea/ty,  or  profefRon  of  faith  to  the 

lord,  which  was  the  parent  of  our  oath  of  allegiance,  the 

,     vafal  or  tenant  upon  inveftiture  did  ufually  homage  to  his 

lord  ;  openly  and  humbly  kneeling,  being  ungirt,  uncovered, 

and  holding  up  his  hands  both  together  between  thofe  of  the 

[  54  ]  ^'^^^i  ^^°  ^^^^  before  him  5  and  there  profeffing  that,  "  he 

«*  did  become  his  many  from  that  day  forth,  of  life  and  limb 

"  and  earthly  honour  :"  and  then  he  received  a  kifs  from  his 

lord*.     Which  ceremony  was  denominated  homagium^  or 

manhood^  by  the  feudifts,  from  the  ftated  form  of  words» 

devenio  vejler  homo  ^ 

•  Lit.  ^8$.  bathnot,  that  tradition  was  no  where 

ff  It  was  ao  obfenradon  of  Dr«  Ar-      prefenred  fa  pure  and  incorrupt  aa  anoionf 

'  children. 


(3)  Nothing,  I  think>  proves  more  ./Irongly  the  deteftation  in 
which  the  people  of  this  country  held  the  feudal  oppreilions,  than 
that  the  word  'uafal,  which  once  fignified  a  feudal  tenant  or 
grantee  of  land,  is  now  fynonymous  to  flave ;  and  that  the  word 
viilaifi,  which  once  meant  only  an  innocent  inofFeniive  bondman, 
has  kept  its  relative  diftance,  and  denotes  a  perfon  delHtute  of 
every  moral  and  honourable  principle,  and  is  become  one  of  the 
moft  opprobrious  terms  in  the  Englilh  language. 
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When  the  tenant  bad  that  profeflcd  himfelf  to  be  the 
man  of  his  fuperior  or  lord,  the  next  conGderation  was  coa- 
cerning  the  fervice^  which,  as  fuch,  he  was  bound  to  ren« 
der,  in  recompenfe  for  the  land  that  he  held.  This,  in  parey 
proper,  and  original  feuds,  was  only  twofold  ;  to  follow,  or 
Aofuit  to,  the  lord  in  his  courts  in  time  of  peace ;  and  in 
his  armies  or  warlike  retinue,  when  necei&ty  called  him  to 
the  field.  The  lord  was,  in  early  times,  the  legiflator  and 
judge  over  all  his  feudatories :  and  therefore  the  vafals  of  the 
inferior  lords  were  bound  by  their  fealty  to  attend  their  do- 
meftic  courts  baron  ',  (which  were  inftituted  in  every  manor 
or  barony,  for  doing  fpeedy  and  efie£lual  juftice  to  all  the 
tenants,)  in  order  sks  well  to  anfwer  fuch  complaints  as  might 
be  alleged  againft  theDifelves,  as  to  form  a  jury  or  homage 
for  the  trial  of  their  fellow  tenants  :  and  upon  this  account, 
in  all  the  feodal  iailitutions  both  here  and  on  the  continent, 
Chey  are  diftinguifhed  by  the  appellation  of  the  peers  of  the 
court  5  pares  curtis,  or  pares  curiae.  In  like  manner  the  ba- 
rons thcmfelves,  or  lords  of  inferior  didrids,  were  denomi- 
nated peers  of  the  king's  court,  and  were  bound  to  attend 
him  upon  fummons,  to  hear  caufes  of  greater  confequence 
in  the  king's  prefence  and  under  the  dirc£lion  of  his  grand 
judiciary ;  till  in  many  countries  the  power  of  that  officer 
was  broken  and  diftributed  into  other  courts  of  judicature, 
the  peers  of  the  king*s  court  ft  ill  referving  to  themfclves  (in 
almoft  every  feodal  government)  the  right  of  appeal  from 
thofe  fubordinate  courts  in  the  laft  refort.  The  military  [eel 
branch  of  fervice  confifted  in  attending  the  lord  to  the  wars, 
if  called  upon,  with  fuch  a  retinue,  and  for  fuch  a  number 
of  days,  as  were  ftipulated  at  the  firft  donation,  in  propor- 
tion to  the  quantity  of  the  land. 

children,  whofc  games  and  plays  a^  de-  in  one  of  our  antient  juvenile  paftimct 
Fivercd  down  invariably  from  one  gene-  (the  king  J  am  or  hafilinda  of  JuUut  Pol- 
ration  to  another.  (Warburton*»  notes  lux,  Onomafiic,  /.  9.  c.  7.)  the  cerenop- 
on  Pope.  vi.  134,  ?•.)  It  will  nor,  I  nies  and  language  of  feodal  homage  ve 
hope,  be  thought  puerile  to  remark  (in  prefcrved  with  great  exaanefs. 
«oniif nation  ^  this  obfervation)  that  zFeud,  /.  2.  f*  55* 

At 
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At  the  firft  introdu Aion  df  feuds,  as  they  wefe  gntuitouSy 
lb  alfo  they  were  precarious  and  held  at  the  will  of  the  lord  ^» 
who  was  then  the  fole  judge  .whether  his  vafal  performed  his 
fervices  faithfully.  Then  they  became  certain  for  one  or 
more  years.  Among  the  antifcnt  Germans  they  continued 
only  from  year  to  year :  an  annual  diftribution  of  lands  being 
made  by  their  leaders  in  their  general  councils  or  aflein* 
blies  ^  This  was  profeficdly  done,  left  their  thoughts  Ihould 
be  diverted  from  war  to  agriculture ;  left  the  ftrong  (hould 
incroach  upon  the  pofieiBons  of  the  weak ;  and  left  luxury 
and  avarice  ihould  be  encouraged  by  the  ere£lion  of  perma* 
nent  houfes,  and  too  curious  an  attention  to  convenience 
and  the  elegant  fupeifluities  of  life.  But,  when  the  gene- 
ral migration  was  pretty  well  over,  and  a  peaceable  poflei&on 
of  tlie  new  acquired  fettlements  had  introduced  new  cuf- 
toms  and  manners ;  when  the  fertility  of  the  foil  had  encou- 
raged the  ftudy  of  hufbandry,  and  an  afic£lion  for  the  fpots 
they  had  cultivated  began  naturally  to  rife  in  the  tillers ;  a 
more  permanent  degree  of  property  was  introduced,  and 
feuds  began  now  to  be  granted  for  the  life  of  the  feudatory  K 
But  ftill  feuds  were  not  yet  hereditary ;  though  frequently 
granted,  by  the  favour  of  the  lord,  to  the  children  of  the 
fonner  pofreiTor  ^  till  in  procefs  of  time  it  became  unufual, 
and  was  therefore  thought  hard,  to  reje£l  the  heir,  if  he 
were  capable  to  perform  the  fervices  ^ :  and  therefore  infants, 
women,  and  profeflcd  monks,  who  were  incapable  of  bear- 
ing arms,  were  alfo  incapable  of  fucceeding  to  a  genuine  feud* 
But  the  heir,  when  admitted  to  the  feud  which  his  anceftor 
r  55  1  pofiefTed,  ufed  generally  to  pay  a  fine  or  acknowlegement  to 
the  lord,  in  horfes,  arms,  money,  and  the  like,  for  fuch  re- 
newal of  the  feud  :  which  was  called  a  relief,  becaufe  it  raifed 
up  and  re-eftablifhed  the  inheritance,  or  in  the  words  of  the 

h  Ftud.  /.  I.  /•  r .  ti  fg^  etprincifetf  in  attnosj^ngulvf  gen* 

^ThttkTacUus  :  f^i^ mor,  Cerm.c.xS,)  «« tihyi  et  et^gnat'mibus  bomnum  fu't  SM 

*<  agri  ah  un'tvcrfit  ptr  vires  eccupanfur  :  "  eo'urunt^  quantum  ets  et  quo  loco  vifimr 

•*  arva  per  anms  mutant*^    And  Caefar  ««  efi,  attrihuunt  agri^  atjuc  mnnoppfa^ 

yet  more  fully :  (de  hell, GalU  l.S.c.n,)  •'  tranjire  cogunt.  '* 
•*  Nefue  fuiffuam  agri  modum  certum^  k  Feud.  /.  i.  /,  i . 

H  amt  fmsproprlot  baba  }  Jed  magijira*  \  Wright.  14, 
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feodal  writers,  "  Incerfam  et  caducam  hereditatem  rclcvabat** 
This  relief  was  afterwards,  when  feuds  became  abfolutely 
hereditary,  continued  on  the  death  of  the  tenant,  though  the 
original  foundation  of  it  had  ceafed. 

For  in  prbcefs  of  time  feuds  came  by  degrees  to  be  ufH- 
verfalJy  extended,  beyond  the  life  of  the  firft  vafal,  to  his 
fmSf  or  perhaps  to    fuch  one  of  them  as  the  lord   fliould 
name  5  and  in  this  cafe  the  form  of  the  donation  was  ftridly 
obferved  :  for  if  a  feud  was  given  to  a  manjmd  hisy&//x,  all 
his  fons  fucceeded  him  in  equal  portions :  and,  as  they  died 
ofF,  their  fliares  reverted  to  the  lord,  and  did  not  defcend  to  . 
their  cliildren,  or  even  to  their  furviving  brothers,  as  not  be- 
ing (pecified  in  the  donation  ".      But  when  fuch  a  feud  was 
given  to  a  man  and  his  heirs^  in  general  terms,  then  a  more 
extended  rule  of  fucceflion  took  place  j  and  when  the  feudatory 
died,  his  male  defcendants  in  injinitum  were  admitted  to  the 
fucceflion.     When  any  fuch  defccndant,  who  thus  had  fuc- 
ceeded, died,  his  male  defcendants  were  alfo  admitted  in  the 
firft  place;  and,  in  defedt  of  them,  fuch  of  his  male  colla- 
teral kindred  as  were  of  the  blood  or  lineage  of  the  firft  feu- 
datory, but  no  others.     For  this  was  an  unalterable  maxim 
in  feodal  fucceflion,  that  '*  none  was  capable  of  inheriting 
**  a  feud,  but  fuch  as  was  of  the  blood  of,  that  is,  lineally  de- 
•*  fcended  from,  the  firft  feudatory "."     And  the  defccnt,  be-^ 
ing  thus  confined  to  males,  originally  extended  to  ail  the 
males  alike  ;  all  the  fons,  without  any  diftindtion  of  primo- 
geniture, fucceeding  to  equal  portions  of  the  fatlier's  feud- 
But   this  being  found  upon  many  accounts  inconvenient, 
(particularly,  by  dividing  the  fervices,  and  thereby  weaken- 
ing the  ftrength  of  the  feodal  union)  and  honorary  feuds  (or 
titles  of  nobility)  being  now  introduced,  which  were  not  of 
a  divifible  nature,  but  could  only  be  inherited  by  the  eldeft 
fon";  in  imitation  of  thefe,  military  feuds  (or  thofe  we  are   f  ^7  "J 
now  defer ibing)  began  alfo  in  moft  countries  to  defcend,  ac- 
cording to  the  fame  rule  of  primogeniture,  to  the  eldeft  fon, 
in  exclufion  of  all  the  reft  p. 

«  Wrighr.  17.  «  Feud,  2.  r.  55, 

^  UiA  183.  P  Wright.  34. 
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OthMH  qualities  of  feuds  were,  that  the  feudatory  could 
not  aliene  or  difpofe  of  his  feud  ;  neither  could  he  exchange^ 
nor  yet  mortgage^  nor  even  devife  it  by  will,  without  the 
confent  of  the  lord  *»•  For,  the  reafon  of  conferring  the  feud 
being  the  perfonal  abilities  of  the  feudatory  to  fcrvc  in  war^ 
it  was  not  fit  he  fhould  be  at  liberty  to  transfer  this  gift,  either 
from  himfelf,  or  from  his  pofterity  who  were  prcfumed  to  in- 
herit his  valour,  to  others  who  might  prove  lefs  able.  And> 
as  the  feodal  obligation  was  looked  upon  as  reciprocal,  the 
feudatory  being  Intitlcd  to  the  lord's  proteflion,  in  return  for 
his  own  fealty  and  fervice ;  therefore  the  lord  could  no  more 
transfer  his  feignory  or  prote£lion  without  confent  of  his 
vafal,  than  tlie  vafal  could  his  feud  without  confent  of  his^ 
lord '' :  it  being  equally  unreafonable,  that  the  lord  (hould 
extend  his  protcftion  to  a  perfon  to  whom  he  had  exceptions^ 
and  that  the  vafal  fhould  owe  fubje£lion  to  a  fuperior  not  of 
his  own  choofing. 

These  were  the  principal,  and  very  fimple,  qualities  of 
the  genuine  or  original  feuds ;  which  were  all  of  a  military 
nature,  and  in  the  hands  of  military  perfons :  though  the 
feudatories,  being  under  frequent  incapacities  of  cultivating 
and  manuring  their  own  lands,  foon  found  it  necefTary  to 
commit  part  of  them  to  inferior  tenants ;  obliging  them  to 
fuch  returns  in  fervice,  com,  cattle,  or  money,  as  might 
enable  the  chief  feudatories  to  attend  their  military  duties 
without  diftraftion  :  which  returns,  or  reditusy  were  the  ori« 
ginal  of  rents.  And  by  thefe  means  the  feodal  polity  was 
greatly  extended  \  thefe  Inferior  feudatories  (who  held  what 
are  called  in  the  Scots  law  "  rere-fiefs")  being  under  fimilar 
obligations  of  fealty,  to  do  fuit  of  court,  to  anfwer  die  flipu* 
lated  renders  or  rent-fcrvice,  and  to  promote  the  welfare  o^ 
their  immediate  fupcriors  or  lords  '.  But  this  at  the  fame  time 
demoliflied  the  antient  fimplicity  of  feuds ;  and  an  inroad  be- 
ing once  made  upon  their  conftitution,  it  fubjefted  them,  in 
a  courfc  of  time,  to  great  varieties  and  innovations.  Feuds 
began  to  be  bought  and  fold,  and  deviations  were  made  Irono 

%  V^rright.  19.  r  lb  J.  30.  •  Jb'ui,  20. 
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Chapter    the    fifth. 


OF    THE    ANTIENT    ENGLISH  TENURES. 


IN  this  chapter  we  (hall  take  a  fliort  view  of  the  anticnt 
tenures  of  our  Englifli  eftates,  or  the  manner  in  which 
landS)  tenements,  and  hereditaments  might  have  been  holden^ 
as  the  fame  flood  in  force,  till  the  middle  of  the  laft  century. 
In  which  vic  fhall  eafily  perceive,  that  all  the  particularities^ 
all  the  feeming  and  real  hardihips,  that  attended  thofe  te- 
nures, were  to  be  accounted  for  upon  feodal  principles  and 
no  other ;  being  fruits  of,  and  deduced  from,  the  feodat 
policy. 

Almost  all  the  real  property  of  this  kingdom  is  by  the 
policy  of  our  laws  fuppofed  to  be  granted  by,  dependent  up- 
on, and  hoUen  of  fome  fuperior  lord,  by  and  in  confideration 
of  certain  fervices  to  be  rendered  to  the  lord  by  the  tenant 
or  poffeflbr  of  this  property.  The  thing  holden  is  therefore 
filled  a  temmenty  the  poffefTors  thereof  tenants^  and  the  man* 
ner  of  their  poifeflion  a  tenure.  Thus  all  the  land  in  the 
kingdom  is  fuppofed  to  be  holden,  mediately  or  immediately, 
of  the  king,  who  is  (liled  the  lord  paramount^  or  above  aR, 
Such  tenants  as  held  under  the  king  immediately,  when 
they  granted  out  portions  of  theur  lands  to  inferior  perfons^ 
became  alfo  lords  with  refpecl  to  thofe  inferior  perfons,  as 
they  were  ilill  tenants  with  refpe£l  to  the  king }  and,  thus 
partaking  of  a  middle  nature,  were  called  tnefmj  or  middle^ 
lords.  So  that  if  the  king  granted  a  manor  to  A,  and  he 
granted  a  portion  of  the  land  to  B^  now  B  was  faid  to  hold 

of 
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of  A,  and  A  of  the  king ;  or  m  other  words,  B  held  his 
lands  immediately  of  A,  but  mediately  of  the  king.     The 
king  therefore  was  ftiled  lord  paramount;  A  was  both  tenant 
and  lord,  or  was  a  mefn^e  lord;  and  B  was  called  tenant ^^ira- 
vailf  or  the  lowed,  tenant ;  being  he  who  was  fuppofed  to 
make  avail,  or  profit,  of  the  land*.  In  this  manner  are  all  the 
lands  of  the  kingdom  holdcn,  which  are  in  the  hands  of  fub- 
jc€ts :  for  according  to  fir  Edward  Coke  ^,  in  the  law  of 
England  we  have  not  properly  allodium  ;  which,  wc  have 
feen  ^,  is  the  name  by  which  the  feudifts  abroad  diftinguifti 
fuch  cftates  of  the  fubjedl,  as  are  not  holdcn  of  any  fuperior. 
So  that  at  the  firft  glance  we  may  obferve,  that  our  lands  arc 
cither  plainly  fefudsj  or  partake  very  ftrongly  of  the  feodal 
nature. 

All  tenures  being  thus  derived,  or  fuppofed  to  be  derived, 
from  the  king,  thofe  that  held  immediately  under  him,  in 
right  of  his  crown  and  dignity,  were  called  his  tenants  in 
capitiy  or  in  chief  9  which  was  t;he  mod  honourable  fpecies  of 
tenure,  but  at  the  fame  time  fubjedled  the  tenants  to  greater 
and  more  burthenfome  fervices,  than  inferior  tenures  did  *• 
This  diftinftion  ran  through  all  the  different  forts  of  tenure  ; 
of  which  I  now  proceed  to  give  an  account. 

I.  There  fcem  to  have  fubfifted  among  our  anceftors 
four  principal  fpecies  of  lay  tenures,  to  which  all  others  may 
be  reduced :  the  grand  criteria  of  which  were  the  natures  of 
the  feveral  fcrvices  or  renders,  that  were  due  to  the  lords 
from  their  tenants.  The  ferviccs,  in  rcfpcft  of  their  quality^ 
were  either  fra  or  hafe  fervices  ;  in  refpefk  of  their  quantity 
and  the  time  of  exafting  them,  were  either  certain  or  uncer^ 
tain.  Free  ferviccs  were  fuch  as  were  not  unbecoming  the 
charafler  of  a  foldier,  or  a  freeman  to  perform  ;  as  to  ferve 

«  X  Inft.  296.  ces,  the  iftipcritl  dtieiy  ^c,  which  hoM 

b  1 1niL  I  •  diredly  from  the  emperor,  are  called  the 

c  pag.  47*  immtditttt  ftates  of  the  empire  \  all  other  ' 

.  ^  la  the  Germanic  conftitatiOD,  the  landbolden  being  denominated  wuiiati 

^tlort,  the  biibopi,  the  iecular  prin-  ones.     Mod.  ITa.  Hift.  xUl.  61. 
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under  his  lord  m  the  wars,  to  pay  a  fum  of  money,  and  the 
like.  Bafe  fervices  were  fuch  as  were  fit  only  for  pcafants, 
pr  perfons  of  a  fervile  rank  \  as  to  plough  the  lord's  land, 
to  mak«  his  hedges,  to  carry  out  his  dung,  or  other  mean 
employments.  The  certain  fervices,  whether  free  or  bafe, 
were  fuch  as  were  fllnted  in  quantity,  and  could  not  be  ex- 
ceeded on  any  pretence ;  as,  to  pay  a  dated  annual  rent,  or 
to  plough  fuch  a  field  for  three  days.  The  uncertain  depend- 
ed upon  unknown  contingencies :  as,  to  do  military  fervice 
in  perfon,  or  pay  an  aflcOinent  in  lieu  of  it,  when  called  up- 
on;  or  to  wind  a  horn  whenever  the  Scots  invaded  the  realm  ; 
which  are  free  fervices :  or  to  do  whatever  the  lord  fhould 
command  ;  which  is  a  bafe  or  villein  iervice. 

From  the  various  combinations  of  thefe  fervices  have 
arifen  the  four  kinds  of  lay  tenure  which  fubfifted  in  Eng- 
land, till  the  middle  of  the  laft  century  \  and  three  of  which 
fiibfift  to  this  day.  Of  thefe  Bradon  (who  wrote  under 
Henry  the  third)  feema  to  give  the  cleared  and  moft  com- 
pendious account,  of  any  author  antient  or  modem  ^ ;  of 
which  the  following  is  the  outline  or  abftraft  ^  «  Tenc- 
**  ments  are  of  two  kinds,  frank^tenementy  and  villenage^ 
^'  And,  of  frank-tenements,  fome  are  held  freely  in  con- 
**  fideration  of  homage  and  knight-fervice  $  others  m  fret^ 
**  ficage  with  the  fervice  of  fealty  only."  And  again  »,  «« of 
«'  villenages  forac  are  pure,  and  others  privileged.  He  that 
"  holds  in  pure  villenage  (hall  do  whatfoever  is  commanded 
«  him,  and  always  be  bound  to  an  uncertain  fervice.  The 
<<  other  kind  of  villenage  is  called  villein  focage :  and  thefe 
**  villein-ibcmen  do  villein  fervices,  but  fuch  as  are  certain 
*.'  and  determined."  Of  which  the  fenfe  feems  to  be  as  follows ; 
firft,  where  the  fervice  was  free  but  uncertain^  as  military 
fervice  with  homage,  that  tenure  was  called  the  tenure  in 

•  /.  4.  /r.  I.  f.  iS.  frtvUcpatum.  Slui  ttmet  inpttro  vUIata^ 

^  Tenemeiiterum  aiiud  Uberunij  aPtud  gio  faciet  ^uitquid  eipraectftitmfuerU^rt 

vtllenagium.  Itenty  Hbtrorum  aVmd  tne-  femper  ttmbltur  ad  unerta.  jil'utd  gtnms 

ur  I'lbtre pro  bmaglo  etfervlrh  mUitari  5  vU/enagii  diatvr  vi/Iainm  ficagtum  j  et 

aiiud  in  llbcro  fccttgio  cum  fdelitate  tan~  hujyjmodi  viZ/ani  ficmanni^^iiianM  fm^ 

'*''"•  §  '•  '»«»'  fefviriaf  fed  ctrta  et  dtttrmiuatk^ 

$  VMenagiorum  aViud  punn/tf  aRnd      §  5. 

chivalry^ 
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duTalry,  ferJirvUiam  militare^Kox  by  knight-fenrlce.  Second^ 
lyy  where  the  fenrice  was  not  only  free^  but  alfo  certain^  aft 
by  fealty  only,  by  rent  and  fealty,  Isfc.  that  tenure  was.calV 
ed  liberum  focagiumy  or  free  focage.     Thefe  were  the  only 

Jiree  holdings  or  tenements  \  the  others  vrexe  vUIewus  or  fer?- 
yile :  as,  thirdly,  where  the  fervice  was  ia/e  in  it's  nature, 
and  uncertain  as  to  time  and  quantity,  the  tenure  was  purum 
wlknagium^  abfolute  or  pure  viUenage.  Laftly,  whef&  'th^ 
fervice  was  h^fi  in  itfs  nature,  but  reduced  to  z. certainty ^  this 
was  ftill  viUenage,  but  diftinguiflied  from  the  other  by  the 
name  of  privileged  viUenage,  vilUnagium  priv'degiatums  or  it 
m^ht  be  ftill  called  focage  (from  the  certainty  of  it's  fervices) 
bot  degraded  by  their  hafesufs  lata  the  inferior  tide  of  villanum 

Jbcopum^  villein-focage« 

I.  The  firft,  moft  uoiverfal,  and  efteemed  the  moft  hcr 
fiourable  fpecies  of  tenure,  was  that  by  knight-fervice,  called 
in  latin  fervitium  militare,  and  in  law-French  chiva/ry^  or 
fervice  de  chivaler^  anfwering  to  lHatJief  J^hauhert  of  the  Nor- 
mans **,  which  name  is  exprefsly  given  it  by. the  Mirrour*. 
This  differed  in  very  few  points,  as  we  fliall  prefently  fee^ 
from  a  pure  and  proper  feud,  being  entirely  military,  and  the 
general  effeft  of  the  feodal  eftablUhment  in  England.  Tp 
make  a  tenure  by  knight-fervice,  a  determinate  quantity,  of 
land  was  neceflary,  which  was  called  a  knight's  fee,  feodum 
militare  \  the  meafure  of  which  in  3  £dw.  I,  was  e{limate4 
at  twelve  ploughlands  '^,  and  it's  value  (though  it  varied  with 
the  times')  in  the  reigns  of  Edward  I.  and  Edward  II  ""^ 
was  ftated  at  20  L  per  anuum  ( i }.    And  he  who  held  this  pro^ 


1  c.  «•  ^  %y: 

k  Pafib.  3  £dw.  I.  Co.  Utt.  69. 


^2  Inft.  596* 

n»  Stat.  WelliQ*  n  c.  36.    Stat,  de 
iiRt,  I  £dw.  IL   Co.  Lite.  69* 


(1)  Mr.  Selden  contends,  that  a  knight's  fee  did  not  confift  of 
land  of  a  fixed  extent  or  value,  but  was  as  much  as  the  king 
was  pleaied  to  grant,  upon  the  condition  of  having  the  fervice  cf 
one  knight.  Tit»  of  Hon.  p.  a.  c*  5.  f .  r7  &  26.  This  is  more 
probable ;  befides,  it  cannot  be  fuppofed,  that  the  fame  quandty  of 
land  was  tv^vy  where  of  the  fame  value. 

r  4  portion 
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portion  of  land  (or  a  whole  fee)  by  knight-fcrvice»  was 
bound  to  attend  his  lord  to  the  wars  for  forty  days  in  every 
year,  if  called  upon  ° :  which  attendance  was  his  reditus  or 
return,  his  rent  or  fervice^  for  tlie  land  he  claimed  to  hold. 
If  he  held  only  half  a  knight's  fee,  he  was  only  bound  to  at- 
C  ^3  ]  tend  twenty  days,  and  (o  in  proportion  **.  And  there  isrea« 
fon  to  apprehend,  that  this  fervice  was  the  whole  that  our  an- 
ceilors  meant  to  fubjefl  themfelves  to ;  the  other  fruits  and 
confequences  of  this  tenure  being  fraudulently  fuperinduced, 
as  the  regular  (though  unforefeen)  appendages  of  tlie  feodal 
I  fyftem. 

This  tenure  of  knight-fervice  had  all  the  marks  of  a  ftri£k 
and  regular  feud  :  it  was  granted  by  words  of  pure  donation, 
dedi  et  concejji  p  ;  was  transferred  by  inveftiture  or  delivering 
^orpt)ral  pofleflion  of  the  land^  ufually  called  livery  of  feifin  5 
and  was  perfeftcd  by  homage  and  fealty.  It  alfo  drew  after 
it  thefe  feven  fruits  andconfequences,  as  infeparably  incident 
to  the  tenure  in  chivalry;  viz,  aids,  relief,  primer  feifin, 
v/ardfliip,  marriage,  fines  for  alienation,  and  efcheat :  all 
which  I  fhall  endeavour  to  explain,  and  flicw  to  be  of  feodaj 
original. 

1,  Aids  v/ere  originally  mere  benevolences  granted  by 
the  tenant  to  his  lord,  in  times  of  difficulty  and  diftrefs'J ; 
But  in  proccfs  of  time  they  grew  to  be  confidercd  as  a  matter 
ef  right,  and  not  of  difcretion,  Thefe  aids  were  principally 
three  :  firft,  to  ranfom  the  lord's  perfon,  if  taken  prifoner ; 
a  neceffary  confequence  of  the  feodal  attachment  and  fidelity : 
infomuch  that  the  negle£b  of  doing  it,  whenever  it  was  in 
the  vafal's  power,  was  by  the  ftridl  rigour  of  the  feodal  l^w 
an  abfblute  forfeiture  of  his  eftnte  *".  Secondly,  to  make  the 
lord's  eldcft  fon  a  knight  \  a  matter  that  was  formerly  attendr 
ed  with  great  ceremony,  pomp,  and  expenfe.     This  aid  could 

n  Sec  writs  for  this  purpofe  in  Me-  ^  AuxUta  fi^nt  de  gratia  etttoM  dejur 

moranJ,  Scacch,  36.   prefixed^  Cq  Maj^-  rCi-^um  deptndeant  ex  gratia  tenentium 

jiard^s  yeirbook.  Edw.  II*  ttr,cnadvoluntaumdom'.n:rum»  Bra^oq/ 

.  o  Litt.  §  95*  /.  2.  rr,  I.  c,  16.   ^^, 

p  Co.  Lict.  9,  r  Ffud,  /•  2f  /.  ^4« 

not 
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•oot  be  demanded  till  the  heir  was  fifteen  years  old,  or  capa« 
Jble  of  bearing  anns  ' :  the  intention  of  it  being  to  breed  up 
the  eldeft  fon  and  heir  apparent  of  the  fcignory,  to  deeds  of 
arms  and  chivalry^  for  the  better  defence  of  tlie  nation. 
Thirdly,  to  marry  the  lord's  eldeft  daughter,  by  giving  her 
a  fuitable  portion  :  for  daughter's  portions  were  in  thofe  days 
extremely  flender ;  few  lords  being  able  to  fave  much  out  of  ([  64  J 
their  income  for  this  purpofe ;  nor  could  they  acquire  money 
by  other  means,  being  wholly  coilverfant  in  matters  of  arms : 
nor,  by  the  nature  of  their  tenure,  could  they  charge  their 
lands  with  this,  or  any  other  incumbrances.  From  bearing 
their  proportion  to  thefe  aids  no  rank  or  profeflion  was  ex« 
empted  :  and  therefore  even  the  monafteries,  till  the  time  of 
their  difiblution,  contributed  to  the  knighting  of  their  foun* 
der's  male  heir  (of  whom  their  lands  were  holden)  and  the 
marriage  of  his  female  defcendants  *•  And  one  cannot  but 
obferve,  in  this  particular,  the  great  refemblance  which  the 
lord  and  vafal  of  the  feodal  law  bore  to  the  patron  and  client 
of  the  Roman  republic ;  between  whom  alfo  there  fubfifted 
a  mutual  fealty,  or  engagement  of  defence  and  protedlion. 
For,  with  regard  to  the  matter  of  aids,  there  were  three 
which  were  ufually  raifed  by  the  client ;  viz.  to  marry  the 
patron's  daughter  j  to  pay  his  debts  i  and  to  redeem  his  per- 
ion  from  captivity ', 

But  befides  thefe  antient  feodal  aids,  the  tyranny  of  lords 
by  degrees  exacted  more  and  more ;  as,  aids  to  pay  the  lord's 
debts,  (probably  in  imitation  of  the  Romans,)  and  aids  to 
enable  him  to  pay  aids  or  reliefs  to  his  fuperior  lord ;  from 
which  laft  indeed  the  king's  tenants  in  capite  were,  from  the 
nature  of  their  tenure,  excufed,  as  they  held  immediately  of 
the  king,  who  had  no  fuperior.  To  prevent  this  abufe, 
king  John's  magna  carta  ^  ordained,  that  no  aids  be  taken  by 
%he  king  without  confcnt  of  parliament,  nor  in  any  wife  by 

r  2  In  ft.  233.  alirtii  dUfduttemm  gratvUam  ptannam 

'  >Plulips*slifeof  Polel.  213.  eregarent\  et  mB  bofiihut  in  belU  eaptn 

<  Erat  Mutem  hate  Infer  ittrejqui  effieto^  redhmrent,     Paul.  Manutius .  di  Jctuitu 

rum  vUiffituJo'-^Mt  ciietttes  tdcollocandat  Romano*  e,  i. 

JtmftortimJSiias  dtjuo  coffftrrtnt  \  is  afrit  9  ftf/«  is.  15.' 
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inferior  lords^  fave  only  the  three  antient  ones  above-men- 
ftioned.  But  this  provifion  was  omitted  in  Henry  Ill's  chsnrter, 
^nd  the  fame  oppreflions  were  continued  till  the  25  £dW.  I^ 
when  the  ftatute  called  cottfirmatio  chartarum  was  ena£^ed  ; 
which  in  this  refpefl  revived  king  John's  charter,  by  ordain* 
ing  that  none  but  the  antient  aids  fhould  be  taken.  But 
though  the  fpecies  of  aids  was  thus  reftrained,  yet  the  quantity 
|[  6<  3  o^  ^^^^  ^^  remained  arbitrary  and  uncertain.  King  John^s 
charter  indeed  ordered,  that  all  aids  taken  by  inferior  lords 
{hould  be  reafonable  ^ ;  and  that  the  aids  taken  by  the  king 
of  his  tenants  In  cafite  (hoald  be  fettled  by  parliament  '•  But 
|hey  were  never  completely  afcertained  and  adjufted  till  the 
ftatute  Weftm.  i.  3  £dw.  I.  c.  36.  which  ibed  the  aids  of 
inferior  lords  at  twenty  (hillings,  or  the  fuppofed  twentietb 
part  of  the  annual  value  of  every  knight's  fee,  for  making 
the  elefl:  fon  a  knight,  or  marrying  the  eldeft  daughter  \  and 
the  fame  was  done  widi  regard  to  the  king's  tenants  in  capite 
by  ftatute  25  £dw.  III.  c.  1 1.  The  other  aid,  for  ranfom  of 
the  lord's  perfon,  being  not  in  it's  nature  capable  of  any  cer- 
tainty, was  therefore  never  afcertained. 

2.  Relief,  relevlum,  was  before  mentioned  as  incident 
to  every  feodal  tenure,  by  way  of  fine  or  compofition  with 
the  lord  for  taking  up  the  eftate,  which  was  lapfed  or  fallei\ 
in  by  the  death  of  the  laft  tenant.  But,  though  reliefs  had 
their  original  while  feuds  were  only  life-eftates,  yet  they  con- 
tinued after  feuds  became  hereditary;  and  were  therefore 
looked  upon,  very  juftly,  as  one  of  the  greateft.  grievances  of 
tenure  :  efpecially  when,  at  the  firft,  they  were  merely  arbi- 
trary and  at  the  will  of  the  lord ;  fo  that,  if  he  pleafed  to 
dem^d  an  exorbitant  relief,  it  was  in  cSeGt  to  difinherit  the 
heir  ^.  The  Engliih  ill  brooked  this  confequence  of  their 
new  adopted  policy ;  and  therefore  William  the  conqueror 
by  his  laws*  afctrtained  the  relief,, by  direfting  (in  imitation 
of  the  Danifli  heriots)  that  a  certain  quantity  of  arms,  and 
habUiments  of  war^  ihould  be  paid  by  the  earls,  barons,  and 

w  cap.  15.  y  Wright  99. 

X  U\d.  I4«  »  c,  2A,  23,  »4. 
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Yavafottr9  refpe^ively  y  and  if  the  latter  had  no  armsi  they 
ihould  pay  loos.  William  Rufus  broke  trough  this  com- 
pofition,  and  again  demanded  arbitrary  uncertain  reliefs,  as 
due  by  the  feodal  laws  :  thereby  in  cSkGt  obliging  every  heir 
to  new-purchafe  or  redeem  his  land  ^ :  but  his  brother  Henry  I, 
by  the  charter  before  mentioned^  reftored  his  father's  law  ;  > 
and  ordainedy  that  the  relief  to  be  paid  (hould  be  according- 
to  the  law  fo  eftaUiihedi  and  not  an  arbitrary  redemption  ^*  F  M  1 
But  afterwards,  when,  by  an  ordinance  in  27  Hen.  II.  called 
the  aflife  of  arms,  it  was  provided  that  every  man's  armour 
ihould  defcend  to  his  heir,  for  defence  of  the  realm ;  and 
it  thereby  became  impra&icable  to  pay  thefe  acknowlegemeut^ 
in  arms,  according  to  the  laws  of  the  conqueror,  the  com- 
pofition  was  univerfally  accepted  of  xoo/.  for  every  knight's 
fee ;  as  we  find  it  ever  after  eftablKhed  ^.  But  it  mud  be  re- 
membered, that  this  relief  was  only  then  payable,  if  the  heir 
at  the  death  of  his  anceftor  had  attained  his  full  age  of  one 
and  twenty  years. 

3.  Trimek  fetfin  was  a  feodal  burthen, 'only  incident  to 
the  king's  tenants  in  capite^  and  not  to  thofe  who  held  of 
inferior  or  mefne  lords.  It  was  a  right  which  the  king  had, 
when  any  of  his  jtenants  in  capite  died  feifed  of  a  knight's  fee, 
to  receive  of  the  heir  (provided  he  were  of  full  age)  one  whole 
year's  profits  of  the  lands,  if  they  were  in  immediate  pofTef- 
fion  ;  and  half  a  year's  profits,  if  the  lands  were  in  reverfion 
expe£tant  on  an  eftate  for  life  •*.  This  feems  to  be  little 
more  than  an  additional  relief,  but  grounded  upon  this 
feodal  reafon ;  that,  by  the  antient  law  of  feuds,  immediately 
upon  a  death  of  a  vafal  the  fuperior  was  entitled  to  enter  and 
take  feifin  or  pofleffion  of  the  land,  by  way  of  protection 
againft  intruders,  till  the  heir  appeared  to  claim  it,  and  re- 
ceive inveftiture:  during  which  interval  the  lord  was  en- 
titled to  take  the  profits ;  and,  unlefs  the  heir  claimed  with- 
in a  year  and  day,  it  was  by  the  R,riCt  hw  a  forfeiture  \ 

•  %  Roll.  Abr.  514.  *«  earn.**    (Text,  Rofau.  cmp,  34.^ 

^'**Hatrn  mnnJimtt  terram  fmdm  c  GUot.  7.9.  ^.4.    Lite.  §i|X. 

•«  j^irf  faciAat  tmptre  fratr'a  miiffid  *  Co.  Litt  77. 

**  lefftima  etjufta  rtltvsikne  nUvaiU  t  Ftud.  /.  i.  /.  24. 
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This  praQice  however  fccms  not  to  have  long  obtained  in 
England,  if  ever,  with  regard  to  tenure  under  inferior  lords ; 
but,  as  to  the  king's  tenures  /;;  capite,  the  pritJta  feiftna  was 
cxprefsly  declared,  under  Henry  III  and  Edward  II,  to  be- 
long to  the  king  by  prerogative,  in  contradillinflion  to  other 
lords  ^  The  king  was  entitled  to  enter  and  receive  the 
whole  profits  of  the  land,  till  livery  was  fued  ;  which  fuit 
t  67  ]  being  commonly  made  within  a  year  and  day  next  after  the 
death  of  the  tenant,  in  purfuance  of  the  drift  feodal  rule, 
therefore  the  king  ufed  to  take  a»  an  average  t\it  Jirfl  fruits, 
that  is  to  fay,  one  year's  profits  of  the  land  2.  And  this  after- 
wards gave  a  handle  to  the  popes,  who  claimed  to  be  feodal 
lords  of  the  church,  to  claim  in  like  manner  from  every 
clergym?.n  In  England,  the  firft  year's  profits  of  his  benefice^ 
by  way  oi prhnitiae^  or  firft  fruits. 

4,  These  payments  were  only  due  if  the  heir  was  of  full 
age  ;  but  if  he  was  under  the  age  of  twenty-one,  being  a  male, 
or  fourteen,  being  a  female  ^,  the  lord  was  entitled  to  the 
ward/hip  of  the  heir,  and  was  called  the  guardian  in  cliivaU 
ry.  This  wardfliip  confifted  in  having  the  cuftody  of  the 
body  and  lands  of  fuch  heir,  without  any  account  of  the  pro- 
fits, till  .the  age  of  twenty  one  in  males,  and  fixteen  in  fe- 
males. For  tlie  law  fuppofcd  the  heir-male  unable  to  per- 
form knight-fervice  till  twenty-one  :  but  as  for  the  female, 
fhe  was  fuppofed  capable  at  fourteen  to  marry,  and  then  her 
hufband  might  perform  the  fervice.  The  lord  therefore  had 
no  wardfliip,  if  at  tlie  death  of  the  anceftor  the  heir-male  was 
of  the  full  age  of  twenty-one,  or  the  heir  female  of  fourteen  : 
yet,  if  (he  was  then  under  fourteen,  and  the  lord  once  had  her 
in  ward,  he  might  keep  her  fo  till  fixteen,  by  virtue  of  the  fta- 
tutc  of  Weftm.  i.  3  Edw.  I.  c.  22.  the  two  additional  years 
being  given  by  the  Icgiflature  for  no  other  reafbn  but  merely 
to  benefit  the  lord  ^ 

.  This  wardfliip,  fo  far  as  it  related  to  land,  though  it  was 
not  nor  could  be  part  of  the  law  of  feuds,  fo  long  as  they  were 

f  Stat.  Marlbr. «.  16. 17  E4w.  II.  r.  3.  *  Litt.  §  103. 

S  Stauiidf.  Pterog.  la.  i  Ibid, 
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arbitrary,  temporary,  or  for  life  only  \  yet^  when  they  became^ 
hereditary,  and  did  confequently  often  defcend  upon  infantSj 
who  by  reafon  of  their  age  could  neither  perform  nor  ftipu« 
late  for  the  fervices  of  the  feud,  does  not  feem  upon  feodal 
principles  to  have  been  unreafonable.  For  the  wardfliip  of 
the  land,  or  cuftody  of  the  feud,  was  retained  by  the  lord> 
that  he  might  out  of  the  profits  thereof  provide  a  fit  perfoa 
to  fupply  the  infant's  fervices,  till  he  fhould  be  of  age  to  per- 
form them  himfelf  (2).  And,  if  we  confider  the  feud  in  it's  [  68  J 
original  import,  as  a  ftipcnd,  fee,  br  reward  for  aftual  fervicc, 
it  could  iiot  be  thought  hard  that  the  lord  (hould  withhold  the 
(li^nd,  fo  long  as  the  fcrvice  was  fufpended.  Though  un- 
doubtedly to  our  Englifh  anceftors,  where  fuch  a  ftipendiary 
donation  was  a  mere  fuppofition  or  figment,  it  carried  abun- 
dance of  hardfliip  \  and  accordingly  it  was  relieved  by  the 
charter  of  Henry  I.  before  mentioned,  which  took  this  cuftody 
from  the  lord,  and  ordained  that  the  cuftody,  both  of  the  land 
and  the  children,  (hould  belong  to  the  widow  or  next  of  kin. 
But  this  noble  immunity  did  not  continue  many  years. 

The  wardfhip  of  the  body  was  a  confequence  of  the  ward- 
fhip  of  the  land  ;  for  he  who  enjoyed  the  infant's  eftate  was 
the  propereft  perfon  to  educate  and  maintain  him  in  his  infan- 
cy :  and  alfo,  in  a  political  view,  the  lord  was  mod  concern- 
ed to  give  bis  tenant  fuitable  education,  in  order  to  qualify 
him  the  better  to  perform  thofe  fervices  which  in  his  matu- 
rity he  was  bound  to  render. 

When  the  male  heir  arrived  to  the  age  of  twenty-one,  or 
the  heir-female  to  that  of  fixteen,  they  might  fue  out  their 


(2)  If  an  infant  tenant  by  knight's  fervicewas  created  a  knight, 
the  king  was  no  longer  intitled  to  the  wardfhip  of  his  perfon^  nCr 
to  the  value  of  his  marriage.  Sir  John  RadclifPs  cafe,  PInv»  z6j: 
And  the  reafon  there  afligncd  w,  that  "  when  he  is  made  a  knight 
*'  by  the  king,  who  is  the  chief  captain  of  all  chivalry,  or  by  fome 
"  other  great  captain  adigned  by  the  king  for  that  parpofe,  he  is 
<'  thereby  allowed  and  admitted  to  be  able  to  perform  knight's 
'*  fervice ;  and  then  his  bod/  ought  not  to  be  in  ward,  bccaufc  hit. 
**  imbecility  ccafesj  and  eejfante  cau/dt  cejfabit  effeflus,^*^ 

9  livery 
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liTciy  or  oujlerlemain  ^ ;  that  is,  the  delivery  of  their  lands  out 
of  their  guardian's  hands.  For  this  they  were  obliged  to  pay 
a  fine,  namely,  half  a  year's  profits  of  the  land  5  though  thid 
feems  exprefsly  contrary  to  magna  carta  ^  However,  in  con- 
fideration  of  their  lands  having  been  fo  long  in  ward,  they 
were  excufed  all  reliefs,  and  the  king's  tenants  alfo  all  primer 
feifins".  In  order  to  afcertain  the  profits  that  arofe  to  the 
crown  by  thefe  firft.  fruits  of  tenure,  and  to  grant  the  heir  his 
livery,  the  itinerant  jufticcs,  or  juftices  in  eyre,  had  it  formerly 
in  charge  to  make  inquifition  concerning  them  by  a  jury  of 
the  county ",  commonly  called  an  inquijitto  pofl  mortetn  ; 
which  was  inflituted  to  inquire  (at  the  death  of  any  man  of 
fortune)  tlie  value  of  his  eftate,  the  tenure  by  which  it  was 
holden,  and  who,  and  of  what  age  his  heir  was ;  thereby  to 
[  69  ]  afcertain  the  relief  and  value  of  the  primer  feifin,  or  the  ward- 
Ihip  and  livery  accruing  to  the  king  thereupon.  A  manner  of 
proceeding  that  came  in  procefs  of  time  to  be  greatly. abufed^ 
and  at  length  an  intolerable  grievance  ;  it  being  one  of  the 
principal  accufations  againft  Empfon  and  Dudley,  the  wicked 
engines  of  Henry  VII,  that  by  colour  of  falfe  inquifitions 
they  compelled  many  perfons  to  fue  out  livery  from  the 
crown,  who  by  no  means  were  tenants  thereunto  ^  And^ 
afterwards,  a  court  of  wards  and  liveries  was  erefledP,  for. 
conducing  the  fame  inquiries  in  a  more  folemn  and  legal 
manner. 

When  the  heir  thus  came  of  full  age,  provided  he  held  a 
knight's  fee  in  capite  under  the  crown,  he  was  to  receive  the 
order  of  knighthood,  and  was  compellable  to  take  it  upon  him, 
or  elfe  pay  a  fine  to  the  king.  For,  in  thofe  heroical  times,  np 
perfon  was  qualified  for  deeds  of  arms  and  chivalry  who  had 
not  received  this  order,  which  was  conferred  with  much  pre* 
paration  and  folemnity.  We  may  plainly  difcovcr  the  foot- 
fteps  of  a  fimilar  cuftom  in  what  Tacitus  relates  of  the  Ger^ 
mans,  who,  in  order  to  qualify  their  youxfg  men  to  bear  arms, 
prefented  them  in  a  full  aflembly  with  a  fhield  and  lance  \ 

k  Co.  Litt,  77.  n  Ho^cden./v^  Rit^  /. 

1  9  Hen.  3.  c.  3.  94  Inft.  198. 

n  Co.  LiCL  77.  f  Sut.  31  Hen.  Vill.  c.  46* 

which 


Ch.  5.  ^Things*  6g 

vhkb  ceremony,  As  was  fonnerly  hinted  %  is  fiippofed  to  have 
been  the  original  of  the  feodal  knighthood '.  This  preroga^ 
tlve^  of  compelling  the  king's  va{als(3)  to  be  knighted,  or  to 
pay  a  fine,  as  exprefsly  recognized  in  parliament,  by  the 
ftatute  de  mUitihus^  i  £dw.  II  $  was  exerted  as  an  expedient 
for  raiGng  money  by  many  of  our  bed  princes,  particularly 
by  Edward  VI  and  queen  Elizabeth }  but  yet  was  the  oc« 
cafion  of  heavy  murmurs  when  exerted  by  Charles  I :  among 
whofe  many  misfortunes  it  was,  that  neither  himfelf  nor  his 
people  feemed  able  to  diftinguifli  between  the  arbitrary  ftretch, 
and  the  legal  exertion,  of  prerogative.  However,  among  the 
ether  conceiEons  made  by  that  unhappy  prince,  before  the 
fatal  recourfe  to  arms,  he  agreed  to  diveft  himfelf  of  this  un-  [  70  3 
doubted  flower  of  the  crown,  and  it  was  accordingly  abolifhed 
by  ftatute  16  Car.  I.  c.  20. 

5.  But,  before  they  came  of  age,  there  was  ftill  another* 
piece  of  authority^  which  the  guardian  was  at  liberty  to  ex- 
ercife  over  his  infant  wards ;  1  mean  the  right  of  marriage^ 
( maritagium^  as  contradiftinguiflied  from  matrimonium  J  which 
in  it's  feodal  fenfe  (ignifies  the  power,  which  the  lord  or 
guardian  in  chivalry  had,  of  difpodng  of  his  infant  ward  in 
matrimony.  For,  while  the  infant  was  in  ward,  the  guardian 
had  the  power  of  tendering  him  or  her  a  fuitabie  match^ 
without  dijparagementy  or  inequality :  which  if  the  infants 
refufed,  they  forfeited  the  value  of  the  marriage,  valorem  ma* 
ritagiif  to  their  guardian  * ;  that  is,  fo  much  as  a  jury  would 
aflefs,  or  any  one  would  iomjule  give  to  the  guardian  for  fuch 

q  Vol.  I.  pag.  404.  "  llhi  toga,  bk  pr'mut  juveutat  Bmcs  9 

^  ^  In  iff»  cQncirto  ^  fnncifmm  alt"  "  antf  bet  demus  pars  videntur  j  moMteU 

**  fmsy  wel  pater f  ^ proptnfMUS,  femio  **  puhlicae,^*     De  mor*  Germ,  cap*  13. 

**  Jrameofuejavenem  truant.  Haeeapud  *  LitU  §  Iio. 


(3)  I  do  not  fiod  that  this  prerogative  was  confined  to  the  king's 
tenants :  lord  Coke  does  not  make  that  dillindtion  in  his  com  men- 
tary  on  the  ftat.  de  milit,  2  Inft.  593.  Nor  is  the  power  of  the 
commiflioners  limited  to  the  king's  tenants  in  the  commiffions  ifTued 
by  Edw.  VL  and  qaeen  Elizabeth ;  which  fee  in  i^Rym.  Fad.  1 24., 
and  493.   See  16  Car,  I.  e,  20.  2  Rujbw,  70  ;  and  j  vol.  p.  404. 

I  an 
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an  alliaiicc ' :  and,  if  the  infants  married  themfelves  without 
tlie  guardian's  confent,  they  forfeited  double  the  value,  dupii- 
eem  valorem  mantagii^  (4).  This  feems  to  have  been  one  6f  the 
greateft  hardftiips  of  our  antient  tenures.  There  were  indeed 
fubftantial  reafons  why  the  lord  ihould  have  the  rejlraint  and 
eontrol  of  the  ward's  marriage,  cfpecially  of  his  female  ward  ; 
becaufe  of  their  tender  years,  and  the  danger  of  fuch  female 
ward's  intermarrying  with  the  lord's  enemy  *  :  but  no  tole- 
rable pretence  could  be  afiigned  why  the  lord  (hould  have 
the  fa/ey  or  va/i^e  of  the  marriage.  Nor  indeed  is  this  claim 
of  ftriftly  feodal  original ;  the  mofl  probable  account  of  it 
feeming  to  be  this:  that  by  the  cuftom  of  Normandy  the 
lord's  confcnt  was  neceflary  to  the  marriage  of  \i\s  fetnale 
wards  "^  \  which  was  introduced  into  England,  together  with 
the  reft  of  the  Norman  doftrine  of  feuds :  and  it  is  likely 
that  the  lords  ufually  took  iponey  for  fuch  their  confent, 
Cnce,  in  the  often-cited  charter  of  Henry  the  firft,  he  engages 
for  the  future  to  take  nothing  for  his  confent  5  which  alfo  he 
promifes  in  general  to  give,  providedfuchfemale  ward  were  not 
married  to  his  enemy.  But  this,  among  other  beneficial  parts 
r  ^j  1  of  that  charter,  being  difregarded,  and  guardians  ftill  conti- 
nuing to  difpofe  of  their  wards  in  a  very  arbitrary  unequal 
manner,  it  was  provided  by  king  John's  great  charter,  that 
heirs  fliould  be  married  without  difparagement,  the  next  of 
kin  having  previous  notice  of  the  contra£l  ^  ;  or,  as  it  was 
exprefled  in  the  firft  draught  of  that  charter,  ita  marite7itur  ne 
difparagefjturj  et  per  conjilium  propinquorum  de  cotifanguinitai: 
fua^u  But  thefe  provifions  in  behalf  of  the  relations  were 
omitted  in  the  charter  of  Henry  III:  wherein*  the  claufe 
ftands  merely  thus  **  baeredes  marltentur  abfque  difparqga- 

t  Stat.  Mcrt.  c.  6.     Co.  Litt.  82.  7  cap.  6.  eAlt.  Oxiti. 

«  Litt*  ^  xio.  *  cap*  3.  iblJ. 

w  BraA.  /.a.  c.  37.  §6.  «  cap.  6. 
«  Gr.  Cuft.  95- 

(4)  That  is,  after  a  faitable  match  had  been  tendered  by  the 
lord ;  bat  femsdc  heirs  were  not  fubjcdl  to  the  duplex  'uahrmaritagiim 
Cp.  Lice.  82.  b. 


tUm : 
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tiotie  .•"  meaning  certainly,  by  tatrtdu,  heirs  femalef  ac  there 
are  no  traces  before  this  to  be  found  of  tlie  lord's  claimihg  the. 
marriage  ^  of  heirs  male  \  and  as  Glanvil'  exprefsly  Qonfines 
it  to  heirs  female.  But  the  kmg  and  his  great  lords  thence*^ 
forward  took  a  handle  (from  the  ambiguity  of  this  expreflion) 
to  claim  them  both|  Jive  Jit  mafculus  Jtve  foetmna^  as  Bra£k6n 
snore  than  once  cxprefles  it  ^ :  and  alfo^  as  nothing  but  difpa- 
ragement  was  reftrained  by  magn<t  carta%  they  thought  them* 
ielTCS  at  liberty  to  make  all  other  advantages  that  they  could  ^« 
And  afterwards  this  right,  of  felling  the  ward  in  marriage  or 
elfe  receiving  the  price  or  value  of  ity  was  ezprefsly  declared 
by  the  ftatute  of  Merton  ^ ;  which  is  the  firft  direft  mention 
of  it  that  I  have  met  "^ith^  in  our  own  or  any  other  law  (5}. 

* 

^  'The  words  matitart  and  marieaghim  ^  /.  2.  e.  3S.  §  i. 

Jeem  tx  vi  termini  to  denote  the  providing  •  Wright.  97. 

«f  jn  hwjbdndl  f  M>  Hen.  J I L  C  6 » 

c  /.  9.  (.  9.  tf  12.  6f  /.  9.  f.  4. 

(5)  ^hat  fmitfal  fources  of  revenue  thefe  wardlhtps  and  mar* 
riages  of  the  tenanu»  who  held  lands  by  knight's  fervice*  were  to 
die  crown,  will  appear  from  the  two  following  inftances  collected 
among  others  by  lord  Lyttleton,  Hift»Hen.  II,  2  vol.  296. 

"  John  earl  of  Lincoln  gave  Henry  the  third  3000  marks 
"  to  have  the  marriage  of  Richard  de  Clare>  fur  the  benefit  of 
«'  Matilda  his  elded  daughter ;  and  Simon  de  Montford  gave  the 
"  fame  king  10,000  marks  to  have  the  cuftody  of  the  lands  and 
*'  heir  of  Gilbert  de  Unfranville»  with  the  heir's  marriage,  a  fum 
'*  equivalent  to  a  hundred  thoufand  pounds  at  prefent."  In  this 
cafe  the  e(bite  mnil^have  been  large,  the  minor  young,  and  the 
alliance  honourable.  For  as  Mr.  Hargrave  informs  Us,  who  h^s  well 
defcribed  this  fpecies  of  guardian  (hip,  '*  the  guai-dian  in  ehivalry 
''  was  not  accountable  for  the  profits  made  of  the  Infant's  land 
"  during  the  wardfhip,  but  received  them  for  his  own  private  emo* 
^'  lament,  fubjed  only  to  the  bare  maintenance  of  the  infknt* 
*'  And  thb  guardianihip,  being  deemed  more  an  interefl  for  the 
**  profit  of  the  guardian,  than  a  truft  for  the  benefit  of  the  wafd, 
^  was  faleable  and  transferrable,  Hke  the  ordinary  fohjefb  of  pro« 
^'  perty,  to  the  btUt  bidder ;  and  if  not  difpofed  of,  was  trinf* 
««  mxf&ble  to  the  lord's  perfonal  reprefentativcs.  Thus  the  doftedy 
Vol.  II.  '  G  .  "of 
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6.  Anotheh  attendant   or    confcqucncc  of  tenure  by 
knight-fervice  was  that  d! fines  due  to  the  lord  for  crery  «&• 
nation^  whenever  the  tenant  had  occafion  to  make  over  hid 
land  to  another.     This  depended  on  the  nature  of  the  feodal 
connexion  ;  it  not  being  reafonable  nor  allowed,  as  we  have 
before  fecn,  that  a  feudatory  fhould  transfer  his  lord's  gift  to 
another,  and  fubftitute  a  new  tenant  to  do  the  fervice  in  his 
own  (lead,  without  the  confent  of  the  lord  :  and,  as  the  feo-^ 
dal  obligation  was  confldered  as  reciprocal,  the  lord  alfo  could 
[  7^  ]  riot  alienate  his  fcignory  without  the  confent  of  his  tc* 
nant,  which  confent  of  .his  was  called  an  attornment.     This 
reftraint  upon  the  lords  foon  wore  away ;  that  upon  the  te- 
nants continued  longer.     For,  when  every  thing  came  in  pro- 
cefs  of  time.to  be  bought  and  fold,  the  lords  would  not  grant 
a  licence  to  their  tenant,  to  alicne,  without  a  fine  being  paid  ^ 
apprehending  that,  if  it  was  reafonable  for  the  heir  to  pay  » 
fine  or  relief  on  the  renovation  of  his  paternal  eftate,  it  was 
much  more  reafonable  that  a  ftranger  fhould  make  the  fame- 
acknowlegement  on  his  admii&on  to  a  newly  purchafed  feud« 
With  us  in  England,  thefe  fines  feem  only  to  have  been  ex- 
a£tcd  from  the  king's  tenants  in  eapitCf  who  were  never  able 
to  aliene  without  a  licence :  but,  as  to  common  perfons,  theys. 
were  at  liberty,  by  magna  carta^^  and  the  ftatute  of  quia  em^  ^ 
tores  ^y  (if  not  earlier)  to  aliene  the  whole  of  their  eftate,  to* 

%  C9fm  31.  It  18  Edw.  L  C.  I. 


V  of  the  infant's  perfon»  as  well  as  the  care  of  his  eftate*  might 
*'  devolve  upon  the  moft  perfcd  ftranger  to  the  infant;  one 
*'  prompted  by  every  pecuniary  motive  to  abafe  the  de&ate  and 
imporumt  truft  of  education,  without  any  ties  of  blood  or  regard 
to  counterad  the  temptations  of  intereft,  or  any  foffident  aa- 
'*  thority  to  reftrain  him  from  yielding  to  their  influence."  C#« 
£///.  83.  n.  IK 

,  One  .camiot  read  this  without  aftonifhment,  that  fuch  Ihoold 
Qpntiinie  to  be  .the  condition  of  this  country  till  the  year  1660^^ 
w)uf^>  from  the.^xterminacioii  of  thefe  feudal  oppreffiont,  ought 
19  be  regarded'^  as  a  memorable  sra  in  the  hiftory  of  our  law 
i^d  liberty. 

w 
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be  holden  ot  tbic  fame  lord,  as  they  theipfelvf  s  held  it  of  be- 
fore. But  the  king*8  tenants  m  capite^  not  being  included 
under  the  general  words  of  thefe  ftatutes,  could  not  aliene 
ivithout  a  lieence*:  for  if  they  did,  it  wa3  in  ancient  (Iri^lnefs 
an  abfolute  forfeiture  of  the  land  *  -,  thougti  fome  have  imagin- 
ed ocherwtfe.  But  this  feverity  was  mitigated  by  the  ftatute 
I  Edw.  III.  €.12.  which  ordainedj  that  in  fuch  cafe  the 
lands  ihould  not  be  forfeited^  but  a  r-eafonable  fine  be  paid  to 
the  king.  TJpon  which  ftatute  it  was  fettled,  that  one  third 
of  the  yearly  value  (hould  be  paid  for  a  lipence  of  alienation  i 
but,  if  the  tenant  prefumed  to  aliene  without  a  licence^  a 
full  year's  value  ihould  be  paid  K 

7.  Tte  laft  confcquence  of  tenure  in  chivalry  was  efcheat  $ 
which  is  the  determination  of  tlie  tenure,  or  diflblution  of  the 

mutual  bond  between  the  lord  and  tenant,  from  tlie  extinc- 

•  •        - 

tion  of  the  blood  of  the  latter  by  either  natural  or  civil 
means  t  if  he  died  without  heirs  of  his  blood,  or  if  his  blood 
was  corrupted  and  ftained  by  commiflion  of  treafon  or  felony  \ 
whereby  every  inheritable  quality  was  entirely  blotted  out 
and  abolifhed.  In  fuch  cafes  the  land  efcheateci,  or  fell  back, 
to  the  lord  of  the  fee  * ;  that  is,  the  tenure  was  determined 
by  breach  of  the  original  condition,  exprcffed  or  implied  in  f  73  ] 
the  feodal  donation.  In  the  one  cafe,  there  were  no  heirs 
iubfifting  of  the  blood  of  the  firft  feudatory  or  purchafer,  tp 
which  heirs  alone  the  grant  of  the  feud  extended ;  in  the 
other,  the  tenant,*  by  perpetrating  an  atrocious  crime,  (hewed 
that  he  was  no  Jongcc  to  be  trufted  as  a  vafal,  having  for- 
gotten his  duty  as  a  fubje£l  \  and  therefor^  forfeited  his  feud, 
which  he  held  under  the  implied  condition  that  he  (hoojd  not 
be  a  tfaitor  of  a  felon.  Tbe  confequence  of  which  in  both 
cafes  was,  that  the  gift,  being  determined,  refultcd  back  to 
the  lord  who  gave  it  "*• 

These  were  the  principal  qualities,  fruits,  and  conie- 
qtiences  of  the  tenure  by  knfght-fervice :  a  tenure,  by  which 

k  JhUL  bfi  ""  '  '       » Ftud*  /.  1.  r.  S6. 

G  a  the 
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thr  greateft  part  of  the  lands  in  this  kingdom  were  holden, 
and  that  principally  of  the  king  in  capiie,  till. the  middle  of 
the  laft  century  (6) ;  and  which  was  created,  as  fir  Edward 
Coke  exprefsiy  teftifies ",  for  a  military  purpofe  y  viz.  for 
defence  of  the  realm  by  the  king's  own  principal  fubje£bs» 
which  was  judged  to  be  much  better  than  to  truft  to  hirelings 
or  foreigners.  The  defcription  here  given  is  that  of  knight- 
fervice  proper  i  which  was  to  attend  the  king  in  his  wars* 
There  were  alfo  fome  other  fpecies  of  knight-fervice ;  fo  call- 
ed, though  improperly,  becaufe  the  fervice  or  render  was  of 
a  free  and  honourable  nature,  and  equally  uncertain  as  to  the 
time  of  rendering  as  that  of  knight^fervice  proper,  and  be«> 
caufe  they  were  attended  with  fimilar  fruits  and  cbnfequences.. 
Such  was  the  tenure  hy grand ferjfanty  per  n^gnum  fervitium^ 
whereby  the  tenant  was  bound,  inftead  of  ferving  the  king 
generally  in  his  wars,  to  do  fome  fpecial  honorary  fervice  to 
the  king  iu  perfon  \  as  to  carry  his  banner,  his  fword,  or  the 
like }  or  to  be  his  butler,  champion,  or  other  officer,  at  his 
coronation  <>•  It  was  in  mod  other  refpe£ts  like  knight- 
£?rvice  p  ;  only  he  was  not  bound  to  pay  aid^,  or  efcuage ' ; 
and,  when  tenant  by  ^night-fervice  paid  five  pounds  fi^  ai 
[  74  3  relief  on  every  knight's  fee,  tenant  by  grand  ferjeanty  paid 
one  year's  value  of  his  land,  were  it  much  or  little '.  Te- 
nure by  cornage^  which  was,  to  wind  a  horn  when  the  Scots 
or  otlier  enemies  entered  the  land,  in  order  to  warn  the 
king's  fubje£ls,  was  (like  other  fervices  of  the  fame  nature} 
a  fpecies  of  grand  ferjeanty '. 

•  These  fervices,  both  of  chivalry  and  grand  ferjeanty,  were 
all  perfonal,  and  uncertain  as  to  their  quantity  or  duration. 
But,  the  perfonal  attendance  in  knight-fervice  growing  trou« 

n  4  loft.  192.  r  Litt.  §  X58* 

o  Litr.  §  153.  •  Jhtd.  %  154* 

P  Ihid.  §  I  sS.  t  lU.  §  156. 
S  1  Inft*  233. 


*  *  *  ' 

(6)  r  do  not  know  that  we  are  any  whert  told  what  proportion^ 
in  qaantit^'/  the  nifitary  tenure  b«re  10  the  (bcage  tenare. 

13  ^lefpme 
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blefome  and  inconvenient  in  many  refpe£\.s,  the  tenants 
found  means  of  compounding  fot  it ;  by  firft  fending  others 
in  their  ftead,  and  in  procefs  of  time  making  a  pecuniary  fa- 
tis(a£tion  to^  the  lords  in  lieu  of  it.  This  pecuniary  fatisfac- 
tion  at  lad  came  to  be  levied  by  afleflments,  at  fo  muph  for 
every  knight's  fee ;  and  therefore  this  kind  of  tenure  was 
(csdlcd/cu/agium  in  Latin,  oxfervitiumfatti ;  fc tit  14m  being  ^en 
a  well-known  denomination  for  money  (7) :  and,  in  like  man- 
ner, it  was  called,  in  our  Norman  French,  efcuage ;  bemg  in- 
deed a  pequniary^  inftead  of  ^  military,  fcrvice.  The  firft  time 
this  appears  to  have  been  taken  was  in  the  5  Hen.  II,  on  ac- 
count of  his  expedition  to  Touloufe ;  but  it  foon  came  to  be 
fo  univerfal,  that  perfonal  attendance  fell  quite  into  difufe. 
Hence  we  find  in  our  antient  hiftories,  that,  from  this  period, 
when  our  kings  ,went  to  war,  (hey  levied  fcutages  on  their 
tenants,  that  is,  on  all  the  landholders  of  the  kingdom,  to 
defray  their  expenfes,  and  to  hire  troops :  and  thefe  afl*ef& 
ments,  in  the  time  of  Henry  II,  feem  to  have  been  made  ar- 
bitrarily and  at  the  king's  pieafure*  Whicji  prerogative  be- 
ing greatly  ^it^ftd  by  his  fucceilbrs,  it  became  matter  of  na- 
ttoiial  cl^imour ;  and  king  John  was  obliged  to  confent,  by 
his  magna  carta%  that  no  fcutage  {(lould-be  impofed  without 
confent  of  parliaoo^nt "«  But  this:claufe  was  omitted  in  his 
fon  Henry  lirs: charter;  where  w.$;  only  find  ^,  that  fcutages 
or  efeuage>. (hould.be  taken  as  they  were  ufed  to  be  taken  in 
the  time  of  Henry  II :  that  is,  in  a  reafonable  and  moderate 
maimer.  Y^t  afterwards  by  ftatute  25  Edw.  I.  q^  5  &  $.  [  75  ] 
and  many  fubfequent  ftatutes .'  it  was  again  provided,  that  the 
kingihould  take:  no  aids  or  taiks  but  by  the  common  aflent 
of  the  reafan:  hence  it  was  held  in  our  old  books,  that  efcu* 
age  or  fcutage  could  not  be  levied  but  by  confent  of  parlia- 

■  ffullum  putqgmm  f^natur  in  rtgtio  ^  tap,  37* 

#^0,  mji  ftr  twiwjWHitr  tcnfWum  regni  'See  Vol«  I.  ptg«  i4o. 


(7}  Bat  Lyttleton,  Coke,  and  BraAon,  render  it  the  fcrvice  of 
the  fhield,  j.  e.  of  arms,  being  a  compenfation  for  adtual  fcrvice. 
Cp.  Liu.  68.  ^* 
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ment  ^ ;  fuch  fcutages  being  indeed  the  groundwork  of  al) 
fucceeding  fubndies,  and  the  land-tax  of  later  times. 

Since  therefore  efcuage  differed  from  knight-fcrvice  in 
nothing,  but  as  a  compenfation  differs  from,  adlual  fervice, 
knight-fervice  is  frequently  confounded  with  it.  And  thus 
Littleton  *  mud  be  underdood,  when  he  tells  us,  that  tenant 
by  homage,  fealty,  and  efcuage,  was  tenant  by.  knight-fer'^ 
▼ice  :  that  is,  that  this  tenure  (being  fubfervient  to  the  mili- 
tary policy  of  the  nation)  was  refpe^ed  *  as  a  tenure  in  chi- 
valry''. But  as  the  adual  fervice  was  uncertain,  and  de- 
pended upon  emergences,  fo  it  was  neceflary  that  this  pecu- 
niary compenfation  (hould  be  equally  uncertain,  and  depend 
6n  the  aiTeffm^nts  of  the  legiflature  fuited  to  thofe  emergen- 
ces. For  had  the  efcuagfe  been  a  fettled  invariable  fum  pay- 
able at  certain  times,  it  had  been  neither  more  nor  lefs  thaii 
a  mere  pecuniary  rent :  and  the  tenure,  inftead  of  knight-fer- 
vice, would  havie  then  been  of  another  kind,  called  JTocage  % 
of  which  we  ihall  fpcak  in  the  next  chapter. 

*  For  Ihe  prefent  I  havc^only  to  obferve,  that  by  the  dege- 
nerating of  knight-tervice,  or  pcrfonal  military  duty,  into 
efcuage,  or  pecuniary  afleflments,  all  the  advantages  (either 
promifed'or  real)  of  the  feodal  conftitution  were  deAroyedy 
arid  nothing  hut  the  hardfhips  remained.  Inftead  of  forming 
a  natioriar'Tnilitia  compoftd  of  barons,  knights^  and  gentle-» 
men,  bound  by  their  intereft,  their  honour,  and  their  oaths. 

•  «  'to  defend-  thtir  king  and  country,  the  whole  of  this  fyftcai  of 
tenures-ndw  tended  to  nothing  'elfe,  but  a  wretdied  means  of 

r  76  1  ^'^^"K  'money  to  pay  an  army  of  occafiohal  mercenaries.  In 
the  m^'an  time  the  families  of  all  our  nobility  and  gentry 
groaned' under  the*  intolerable  burthens,  which  (in  eonfe- 
quence  of  the  fittion  adopted  after  the  conqueft)were  intro- 
duced and  laid  upon  then>  by  the  fubtlety  and  finefle  of  the 
Norman  lawyers.  For,  be  fides  the  fcutages  to  which  they 
were  liabk  iadoitO,  of  ^erfonal  attendance,  which  however 

y  CM  Ten.  tii.  Efcuage*  .     '   .     b  fffiUo  mktiftn  r^utatwr*    Fku 

«^  103.      "  /.  X.  fi.  14.  ^.7. 

»  Wright.  121.  c  Litt  §  97.  120^ 

were 
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were  affefled  by.themfelves  in  parliament,  they  miglit  be  called 

upon  by  the  king  or  lord  paramount  for  aids^  whenever  his 

«ldeft  fon  was  to  be  knighted  or  his  eldeft  daughter  married ; 

not  to  forget  the  ranfom  of  his  own  perfon.     The  heir,  otj 

the  death  of  his  anceftor,  if  of  full  age,  was  plundered  of  the 

lirft  eipoluments  ariiing  from  his  inheritance,  by  way  of  re^ 

Jief  znd  primer  feiftn  ;  and,  if  under  age,  of  the  whole  of  hi$ 

eftate  during  infancy.     And  then,  as  Cr  Thomas  Smith  ^ 

very  feelingly  complains,  "  when  he  came  to  his  own,  after 

**  he  was  out  of  wardjbip^  his  woods  decayed,  lioufes  fallen  • 

**  down,  flock  wafted  and  gone,  lands  let  forth  and  plough- 

.  "  ed  to  be  barren,"  to  reduce  him  ftill  farther,  he  was'  yet  to 

pay  half  a  year's  profits  as  a  fine  for  fuing  out  his  U*jery  ;  and 

alTo  the  price  or  value  of  his  marriagty  if  he  refufed  fuch  wife 

as  his  lord  and  guardian  had  bartered  for,  and  impoicd  upon 

him ;  or  twice  that  value,  if  he  married  another  woman. 

Add  to  this,  the  untimely  and  expenfive  honour  of  im^^^Mo^^i 

to  make  his  poverty  more  completely  fplendid.     And  whei| 

by  thefe  deductions  his  fortune  was  fo  (battered  and  ruined^ 

that  perhaps  he  was  obliged  to  fell  his  patrimony,  he  had  not 

even  that  poor  privilege  allowed  him,  without  paying  an  ex« 

orbitant  fine  for  a  licence  of  alienation* 

A  SLAVERY  fo  complicated,  and  fo  extcnfive  as  this,  called 
aloud  for  a  remedy  in  a  nation  that  boafted  of  it's  freedom. 
Palliatives  were  from  time  to  time  applied  by  fucceflive  a£tf 
of  parliament,  which  afiuaged  fome  temporary  grievances. 
Till  at  length  the  humanity  of  king  James  I  confented  *,  in 
€onfideration  of  a  proper  equivalent,  to  aboliih  them  all  \ 
though  the  plan  proceeded  not  to  cffe^ ;  in  like  manner  as 
he  had  formed  a  fcheme,  and  began  to  put  it  in  execution,- 
for  removing  the  feodal  grievance  of  heritable  jurifdi£lions  f  77  ] 
an  Scotland^,  which  has  fince  been  purfued  and  effe£ted  by  tlie 
ftatute  ao  Geo.  II.  c.  43  <.      King  James's  plan  for  ex^ 

<  Commonw.  1.  3.  c.  5.  (ao'Gco.  II.  c.  50.)  the  tenure  of  v^r^. 

•  4  Inft.  20«.  beUbig  (equiTtlent  to  the  knight- fervice 

f  Dalrymp.  of  feudt.  192.  of  England)  ii  for  ever  mboUihed  in  Scou 

t  By  another  ftatote  of  the  fame  year  land. 
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changing  our  military  tenures  feems  to  have  been  nearly  th^ 
fame  as  that  which  has  been  fince  purfued  |  only  with  thi$ 
difFerence,  U^at,  by  way  of  corppenfation  for  the  lofs  which 
the  crown  and  othe^r  lords  would  fuftain,  an  annual  feefarn^ 
rent  was  to  havf  been  fettled  and  infeparably  annexed  to  th$ 
croyrn^  and  aiTured  to  the  inferior  lords,  payable  out  of  every 
]&night'8  fee  within  their  refpe&ive  feignories.     An  expedi- 
ent, feemingly  much  better  than  the  hereditary  excife,  which 
was  afterwards  made  the  principal  equivalent  for  thefe  conr 
ceflions.     For  at  length  the  military  tenures,  with  all  their 
heavy  appendages  (having  during  the  ufurpation  been  difcoi^r 
tinued)  were  deftroyed  at  one  blow  by  the  ftat^ite  i  a  Car.  IL 
€«  24.  wh^ch  enafls,  <'  th^t  the  court  of  yr^tds  and  Hyeriesj 
«  and  all  wa^dfhips,   liveries,  primer  feifms,   find  pufter' 
f<  lemains,  valacs  and  forfeitures  of  marri?iges,  by  reafon  of 
<f  any  tenure  of  the  king  or  others,  be  totally  taken  away. 
'^  An4  that   all  fines  for  alienations,  tenures  by  honiage, 
f<  knights-fervice,  and  efcuage,  and  alfo  aids  for  marrying 
*<  the  daughter  or  knighting  the  fon,  and  all  tenures  of  tlie 
f<  king  in  capites  be  likewife  takep  away(8)..    And  that  all 
f  <  forts  of  tenures,  held  of  the  king  or  others,  be  turned  into 


•  (8)  Both  Mr.  Madox  and  Mr.  Hargrave  have  taken  notice  of  this 
inaccuracy  in  the  tide  and  the  body  of  the  aA.  *ut».  of  taking  away 
tenures  in cafite ;  ( Mad,  Bar.  Jng*  238.  Co.  Litt.  1 08.  n.  5 .)  fbi  tenure 
j«  eapite  fignifles  nothing  more  than  that  the  king  is  the  immediate 
)ord  of  the  land-o^yner  ;  and  the  l^nd  might  have  been  either  of 
milltaiy  Qr  focage  tenure.  The  fame  incorf eft  language  was  held 
by  the  fpeaker  of  the  houfe  of  comfnons  in  his  pedantic  addrefs  tq 
the  throne  upon  prefenting  this  bill.  **  Royal  fir«  your  tenures 
in  (aptti  are  not  only  turned  into  a  tenure  in  focage,  (though  that 
alone  will  for  ever  give  your  majefty  a  jufl  right  and  title  to  the 
**  laboifT  of  our  ploughs^  and  the  (weat  of  our  brows^)  but  they  are 
<'  likewife  turned  into  a  tenure  in  corJt.  What  your  roajefty  had 
*'  before  in  your  court  of  wards,  you  will  be  fure  to  find  it  here* 
"  after  in  the  exchequer  of  yqur  people's  hearts."  7^*^^.\  P''^* 
ft  PC.  II  vol.  234, 

f  ^  free 


ft 
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^'  free  andeommon  focage ;  fave  only  tenures in  frankalmoign, 
^<  copyholds,  and  the  honorary  fervices  (without  the  flavifh 
<<  part)  of  grand  ferjeanty.''  A  iUtute,  which  was  a  greater 
acquiGtion  to  the  civil  property  of  this  kingdom  than  eveo 
magna  carta  itfelf :  fince  that  only  pruned  the  Inxuriancct 
that  had  grown  out  of  the  military  tenures,  and  thereby 
preferred  them  in  vigour  \  but  the  ftatute  of  king  Charles 
extirpated  the  whole^  and  demolilb^  both  root  Md 
|)^anc}Les* 
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OF   THB   MODERN   ENGLISH    TENURES, 


ALTHOUGH,  by  the  means  that  were  mentioned 
in  the  preceding  chapter,  the  opprcflSve  or  military 
part  of  the  feodal  conllitution  was  happily  done  away,  yet 
we  arc  not  to  imagine  that  the  conftitution  itfelf  was  utterly 
laid  afide,  and  a  new  one  introduced  in  it's  room  :  flnce  by 
the  ftatute  la  Car.  IL  the  tenures  of  focage  and  frankaU 
moigny  the  honorary  fervices  of  grand  ferjeanty,  and  the 
tenure  by  copy  of  court  roll  were  referved ;  nay  all  tenures 
in  general,  except  frankalmoign,  grand  ferjeanty,  and  copy- 
hold, were  reduced  to  one  general  fpecies  of  tenure,  then 
well  known  and  fubfifting,  called  free  and  common  focage. 
And  this,  being  fprung  from  the  fame  feodal  original  as  the 
reft,  demonftrates  the  neceflity  of  fully  contemplating  that 
aintient  fyftem  ;  (ince  it  is  that  alone  to  which  we  can  recur, 
to  explain  any  feeming  or  real  difficulties,  that  may  arife  in 
our  prefent  mode  of  tenure. 

The  military  tenure,  or  that  by  knight-fervice,  confifted 
of  what  were  reputed  the  moft  free  and  honourable  fervices, 
but  which  in  their  nature  were  unavoidably  uncertain  in  re- 
fpe£l  to  the  time  of  their  performance.  The  fecond  fpecies 
of  tenure,  oxfree-focage^  confifted  alfo  of  free  and  honourable 
fervices ;  but  fuch  as  were  liquidated  and  reduced  to  an  abfo- 
lute  certainty.  And  this  tenure  not  only  fubfiils  to  this  day, 
but  has  in  a  manner  abforbed  and  fwallowed  up  (fince  the 

ftatute 
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ftatute  of  Charies  the  tcccod)  afanoft  every  otfict  fpccie^oC 

tenure*    And  to  this  we' are  next  to  proceod. 

» 
ll.  Socage,  in  it's  moft  general  and  extendve  (igniEca^^ 

tion,  feems  to  denote  a  tenure  by  any  certain  and  determinate 

fervicc.     And  in  this  fcnfc  it  is  by  our  antient  writers  con- 

ftantly  put  in  oppofition  to  chivalry,  or  knight-fervice,  where 

the  render  was  precarious  and  uncertain*     Thus  Bradton  *  |' 

if  a  man  holds  by  a  rent  in  money,  without  any  efcuage  oi[ 

ferjeanty,  **  u/  tetttmentum  dici  poteft  focagium  :"  but  if  yojj 

add  thereto  any  royal  fervipc,  or  efcuage  to  any,  the  fmalleftji 

apiount,  "  iJlud  did  poterlt  feodum  militare!^     So  too  the  2m\ 

thor  of  Fleta  ^\  **  ex  donationibuSffervitia  tnilitaria  vel  magnae 

*'  fi^<if^^oe  non  contitientibus,  oritur  nobis  quoddam  nomen  gene^ 

**  ro/f,  quod  ejl  focagium.**    Littleton  alfo  "^  defines  it  to  be^ 

where  the  tenant  holds  his  tenement  of  the  lord  by  any  rfr- 

tain  fervice,  in  lieu  of  all  other  fervices ;  fo  that  they  be  not 

feryices  of  chivalry,  or  knight-fervice.     And  therefore  after* 

wards  '  he  tells  us,  that  whatfoever  is  not  tenure  in  chivalry 

is  tenure  in  focage  :  in  like  manner  as  it  is  defined  by  Finch  % 

a  tenure  to  be  done  out  of  war.    The  fcrvlce  mud  therefore 

he  certain,  in  order  to  denominate  it  focage  ;  as  to  hold  by 

fealty  and  20/.  rent ;  or,  by  homage,  fealty,  and  20/.  rent  ^ 

or,  by  homage  and  fealty  without  rent  -,  or,  by  fealty  and 

certain  corporal  fervice,  as  ploughing  the  lord's  land  for  three 

days ;  or,  by  fealty  only  without  any  other  fervice  :  for  all 

thefe  are  tenures  in  focage  ^ 

• 

But  focage,  as  was  hinted  in  the  la(t  chapter,  is  of  two 
forts :  yr/^-focagc,  where  the  fervices  axe  not  only  certain, 
but  honourable:  and  v/V/W/t-focage,  where  the  fervices,  though 
certain,  are  of  a  bafer  nature.  Such  as  hold  by  the  former 
tenure  are  called  in  Glanvil  r,  and  other  fubfequent  authors,^ 
by  the  name  of  iiberi  J^emannif  or  tenants  in  free-focage. 
Of  this  tenure  we  are  firft  to  fpeak ;  and  this,  both  in  the  iia« 


«  /.  a.  r.  i6«  ^^ 

«  L.  147. 

« 

(>  /.  3.  t,  14.  \  9. 

f  Lite.  ^  117,  iiS,  119. 

c  (  117. 

t  /.  3.  r.  7. 

• 

d  §  118. 

.  > 
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tart  of  it's  ternct,  and  the  fruits  and  confequences  apper* 
taining  thereto,  was  always  by  much  the  moft  free  and  inde^ 
pendent  fpecies  of  any.  And  therefore  I  cannot  bixt  aflent 
to  Mr.  Somner*s  etymology  of  the  word  * :  who  derives  it 
from  the  Saxon  appellation  fo^f  which  fignifies  liberty  or 
privilege,  and,  being  joined  to  a  ufua!  termination,  is  called 
focagf^  in  Latin  ficagium  \  fignifying  thereby  a  free  or  privi- 
leged tenure  *.  This  etymology  feems  to  be  much  more  juft 
than  that  of  our  common  lawyers  in  general,  who  derive  it 
from  fiea  an  old  Latin  word  denoting  (as  they  tell  us)  a 
plough :  for  that  in  antient  time  this  focage  tenure  confifted 
in  nothixvg  elfe  but  fervices  of  hufbaudry,  which  the  tenant 
was  bound  to  do  to  his  lord,  as  to  plough,  fow,  or  reap  for 
him  ;  but  that  in  procefs  of  time,  this  fervicc  was  changed 
into  an  annual  rent  by  confcnt  of  all  parties,  and  that,  in  me- 
mory of  it's  original,  it  ilill  retains  the  name  of  a  focage  or 
plough-fervice  ^^  But  this  by  no  means  agrees  with  what 
Littleton  himfelf  tells  us  \  that  to  hold  by  fealty  only,  with- 
out paying  any  rent,  is  tenure  in  focage ;  for  here  is  plainly 
no  commutation  for  plough-fervice.  Befides,  even  fervices, 
confeflcdly  of  a  military  nature  and  original,  (as  efcuagc, 
which,  while  it  remained  uncertain,  was  equivalent  to  knight- 
fervice,)  the  inftant  they  were  reduced  to  a  certainty 
changed  both  their  name  and  nature,  and  were  called  focage*. 
It  was  the  certainty  therefore  that  denominated  it  a  focage  te- 
nure ;  and  nothing  fure  could  be  a  greater  liberty  or  privilege, 
than  to  have  the  fervice  afcertained,  and  not  left  to  the  arbi- 
trary calls  of  the  lord,  as  in  the  tenures  of  chivalry.  Where- 
fore alfo  Britton,  who  defcribes  lands  in  focage  tenure  iindev 
the  name  oifraunkefcrmc^y  tells  us,  that  they  are^  "  iand§ 
**  and  tenements,  whereof  the  nature  of  the  fee  )$  changed 
•*  by  feoffment  out  of  chivalry  for  certain  yea^rly  fcrvjces,  apd 
'•  in  refpe£t  whereof  neither  homage,  ward,  marriage,  por 

^  G«fdk.  t%^m  k  Vitt*  {119. 

1  In  like  manner  Skene  in  hit  eipn.  1  ^  i  iS, 

Stion  of  the  Scots'  law,  title /o.4>|rr,  telit  m  Litt,  §  gS.  |20* 

uty  that  it  it  *  ane  kind  of  holding  of  a  c.  66. 
'  lands,  jihuk  ony  madis  mftftfritiyp*  - 

«^  relief 
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^  relief  can  be  demmded.'*  Which  leads  us  alio  to  another 
obfeTyation,  that  if  focage  tenures  were  of  fuch  bafe  and  fetvilc 
originali  it  is  hard  to  ajccoiint  for  the  very  great  immuniticA 
which  the  tenants  of  them  always  enjoyed }  fo  highly  fuperior 
to  thofe  of  the  tenants  by  chivalry,  that  it  wa^  thought^  in  the 
reigns  of  both  Edward  I  and  Charles  It^  a  point  of  the  ut* 
moil  importance  and  value  to  the  tenantSf  to  reduce  the  te-» 
nnrc  by  knight-fervice  to  fraunkeferme  or  tenure  by  focage^ 
We  may  therefore,  I  think,  fairly  coixplude  in  favour  of  Som« 
ner's  etymology,  and  the  liberal  extra£lion  of  the  tenure  iit 
free  fixage,  againft  the  authority  even  of  Littleton  himfelf  ( i  )• 

"  ■■-■      ■■.—  ■■       .      .  ,  ,..—1^.^———^ 

♦ 

.    (i)  The  learned  Judge  has  done  Mr.  Somner  the  honour  of 

adopUDghis  derivation  di focage ^  which  Mr.  Socnner  himfelf  boafts 

of  as  a  new  difcovery  with  no  little  pride  and  exultation,  ai  appesrs 

from  the  following  fentence :  Derinjotio firtt  h^e  nova  et  infiratihMi 

4ulbuc  wauditat  qui,  a  foe  fuatenut  vel  aratntm  W  Jaltem  «uomtnm 

fognait  vocem  iieri'vare  fatagimt.    S^nam  nude  tamen,  eormk  memet^ 

fufius  a  me  jam  mouitum  in  traHatu  de  gaveliindp  tap.  4.     8omn« 

Gloflf.  &ra.     But  notwich (landing  this  ««&«0r(/-^  deiivadon- iiat 

found  an  able  defender  in  the  learned  Commenutor*  the  editor  is 

obliged  to  prefer  the  old  derivation  for  the  following  reafons :— >Onr 

jnoll  ancient  writers  derive  it  from  foea  or  foccuit  a  plough  ;  and 

fock,  in  fome  parts  of  the  north  of  England,  is  the  common  name 

for  a  plough-fhare  to  this  day.     The  following  defcription  of 

focage  is  given  by  Braflon ;  diet  paerit  focagium  a  fo<co,  a  iadt 

/eneM/es  fockmamni^  eo  qnod  deputati  font,  ut  videtitrp  tantmamodo  ad 

adtwramt  et  quorum  cuftodia  et  maritagia  ad  propimjahree  panemtis 

JmrefoiMguinis  perttaebanl.\Q»  35.)  This  is  not  only  adopted  by  lit* 

deton  and  lord  Coke,  {fio,Utt.%6.)  who  S^y, Hun focagium efofor^^ 

iiumfoc^,  which  is  alfb  the  interpretation  given  by  Ducange,  (owr^ 

Sbc.)  bnt  iir  Henry  Spelman,  whofe  authority  is  high  in  feudal  aaci^ 

quities,  tetli£es«  that  feudum  ifftobiUt  plebeium  'utdgan  Gall,  fief  ^ 

reataritr  nobili  oppoaitur,  et  preprie  dicimuj,  qupd  ignoiilibui  et  rufiuis 

evmpetitt  rndU  feudali   privilegio  ematum,   not  foccagium  dicimtu* 

GloiH  voc.  Feod.     And  foccagium  he  explains  by  GalL  raturtp  fiif 

T9turier.    Heretagei  en  roture.     (lb.  voc  Soc) 

In  a  law  of  Bdward  the  Confeflbr,  the  fokeman  and  villain  are 

claiTed  together :  Manbote  de  inllano  et  fokeman  xii  crat,  d§  liberie 

satem  Aomiaibui  Hi  marcat.  (C.  12.)     If  we  confider  the  nature  of 

ibcage 


is  where  the  king  or  other  perfon  is  lord  of  an  antient  bo^ 
rough,  in  which  the  tenements  are  held  by  a  rent  certain  *• 
It  is  indeed  only  a  kind  of  town  focage ;  as  common  focage, 
by  which  other  lands  are  holdeni  is  ufually  of  a  rural  nature. 
A  borough)  as  we  hstve  formerly  feen^  is  ufually  diflinguifhed 
from  other  towns  by  the  right  of  fending  members  to  patlia^ 
jnent ;  and,  where  the  right  of  election  is  by  burgage  tenure^ 
that  aloneis  a  proof  of  the  antiquity  of  the  borough^  Tenure 
in  burgage  therefdre,  or  burgage  tenure,  is  where  boufts^  or 
lands  which  were  formerly  the  feite  of  houfes^  in  an  antient 
borough,  are  held  of  fome  lord  in  common  focage,  by  a  cer- 
tain eftablifhed  rent.    And  thefe  feem  to  have  withftood  the 
(hock  of  the  Norman  encroachments  principally  on  account 
of  their  in(ignificancy,  which  made  it  not  worth  while  to 
compel  them  to  an  alteration  of  tenure  $  as  an  hundred  of 
them  put  together  would  fcarce  have  amounted  to  a  knight's 
fee.     BcHdes,  the  owners  of  them,  being  chiefly  artificerg  and 
perfons  engaged  in  trade,  could  not  with  any  tolerable  pro- 
priety be  put  on  fuch  a  military  eftabliihment,  as  the  tenure 
in  chivalry  was.     And  here  aifo  we  have  again  an  inftance, 
I  *3  J   where  a  tenure  is  confefledly  in  focage,  and  yet  could  not 
pofllbly  ever  have  been  held  by  plough-fervice ;  fince  the  te- 
nants muft  have  been  citizens  or  burghecs,  the  (ituation 
frequently  a  walled  town,  the  tenement  a  fingle  houfe ;  fo 
that  none  of  the  owners  was  probably  mafter  of  a  plough,  or 
was  able  to  ufe  one,  if  he  had  it.     The  free  focage  therefore, 
in  which' thefe  tenements  are  held,  feems  to  be  plainly  a  rem- 
nant of  Saxon  liberty  ;  which  may  alfo  accefunt  for  the  great 
variety  of  cuftoms,  afTecSting  many  of  thiHe  tenements  fo  held 
in  antient  burgage :  the  principal  and  moft  remarkable  of 
which  is  that  called  Borough  Englijh^  fo  named  in  contradif- 
tinftion  as  it  were  to  the  Norman  cuftoms,  and  which  is 
taken  notice  of  by  Glanvil^,  and  by  Littleton  *  J  viz.  that 
the  youngeft  fon,  and  not  the  eldefl,  fucceeds  to  the  burgage 
t<;nement  on  the  death  of  his  father.    For  which  Littleton  t 
gives  this  reafon  ;  becuufe  the  younger  fon,  by  reafon  of  his* 

•  Lttt.  §  162, 163.  X  ^  165. 

y^  uhifufra,  y§lii. 
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tender  age^  is  not  fo  capable  as  the  reft  of  his  brethren  to  help  ^  . 
himfelf.  Other  authors  *  have  indeed  given  a  much  ftranger 
xeafon  for  this  ctiftom,  as  if  the  lord  of  the  fee  had  antiently  a 
right  o£  concubinage  with  his  tenant's  wife  on  her  weddings* 
night ;  and  that  therefore  the  tenement  defcended  not  to  the 
cldeft,  but  the  youngeft'  fon  ;:  who  was  more  certainly  the 
oflspring  of  the  tenant.  But  I  cannot  learn  that  ever  this 
cuftom  prevailed  in  England^  though  it  certainly  did  in 
Scotland,  (under  the  name  of.  mercbeta  or  marcheta)  till 
abolilhed  by  Malcolm  III  ^.  And  perhaps  a  more  rational 
account  than  either  may  be  fetched  (though  at  a  fufficient 
diftance)  from  the  pradice  of  the  Tartars )  among  whom^ 
according  to  father  Duhalde,  this  cuftom  of  defc^nt  to  the 
youngeft  fon  alfo  prevails.  That  nation  is  compofed  totally 
of  fhepherds  and  fierdfmen ;  and  the  elder  fons,  as  fooii 
as  they  are  capable  of  leading  a  paftoral  life,  migrate  from 
their  father  with  a  certain  allotment  of  cattle ;  and  go  to  feek 
a  new  habitation.  The  youngeft  fon  therefore,  who  conti^. 
nues  lateft  with  the  father,  is  naturally  the  heir  of  his  houfCf 
the  reft  being  already  provided  for.  And  thus  we  find  thatj 
among  many  other  northern  nations,  it  was  the  cuftom  for  all 
the  fons  but  one  to  migrate  from  the  father,  which  one  be^*  r  ^4  T 
came  his  heir  ^.  So  that  poflibly  this  cuftom,  wherever  it  pre«« 
vails,  may  be  the  remnant  of  that  paftoral  ftate  of  our  Britifh 
and  German  anceftors,  which  Cxfar  and  Tacitus  defcribe. 
Other  fpecial  cuftoms  there  are  in  different  burgage  tenures  ; 
as  that,  in  fome,  thewife  fliall  be  endowed  ofal/hct  hufband's ' 
tenements  %  and  not  of  the  third  part  only,  as  at  the  common 
law:  and  that,  in  others,  a  man  might  difpofe  of  his  tenements 
by  wills  which,  in  general,  was  not  permitted  after  the  con-^ 
^ueft  till  the  reign  of  Henry  the  eighth ;  though  in  the  Saxon 
times  it  was  allowable  •.  A  pregnant  proof  that  thefe  liber- 
ties of  focage  tenure  were  fragnlents  of  Saxon  liberty. 

S  3  Mo^.  Prefl  retinfuthat,(iValJingb,  Vf9difflulitetifif» 

a  ScM.  tit.  of  ^o&.  ft.  I.  47*    ^<X*  '-  ^0 
Jfi^. /.4.C3i.  cLitt.  §i66. 

fc  F^ter  tm§iBosfitM  sdultpt  ajt  ftUe*'         <i  §  1 67. 
^MtfraetifvnumfUtmljMirtJtmJmjurU  t  Wright.  I  ^i* 
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The  nature  oiF  the  tenure  in  gawlUnd  affbr^s^  u»  a  ftilF 
ftronger  argument.'  It  is  Uniyerfally  known  what  ftruggleft. 
the  Kcmiflinien  made  topreferve'thdr  antientlibertiesy  and; 
with  how^  much  fuccefs  thofe  ftruggles  were  attended*  Anifr 
as  it  is  pvincipaily  here  that  we  meet  with  the  cuftom  of  ga«^ 
velkind^  (though  it  ^was  and  is  to  be  found  in  fom^  other  parts 
of  the  idngdom ')  we  may  fairly  conclude  that  this  was  a  part 
of  thoie  liberties ;  agreeably  to  Mr.  Selden's  opinion,  that  ga-» 
velkind  before  die  Norman  conqueft  was  the  general  cuftonr 
of  the  realm  '•  The  diftinguifhing  properties  of  diis  tenure^, 
stremrious:  fbme  of  the  principal  are  thefe ;  i.,The  tenant 
S6  of  ^e  fufficient  toialiene  his  eftate  by  feoittnent  at  the  age. 
of  fifteen  K  a.  The  eftate  does  not  efcheat  in  cafe  of  an  at-- 
tainder  and  execution  for  felony ;  their  maxim  beings  <<  theL 
•f  father  to  the  bought  the  fon  to  the  plough  *.**  3..  Iiu 
moft  places  he  had  a  power  of  devifing  lands  by  will,  before- 
the  ilatute  for  that  purpofe  was  made  \  4.  The  lands  de>* 
feend,  not  to  the  eldefl,  youngeft>  or  any  one  fon  only,  but  to^ 
all  the  fons  together^;  which  was  indeed  antientiy  the  moft 
r  ^^5  ]  ^^^  cottrfe  of  defcent  all  over  England  «,  though  in  |)arti-* 
cular;  places  particular  cufloms  prevailed.  Thefb,  dmong. 
otfier  properties,  diftinguifhed  this  tenure  in  a  moft  remark- 
able manner:  and  yet  it  is  {aid  tobeonly  afpeciesof  aibettge 
tenure, ,  modified  by  Ae  cuilom:  of  the  country ;  the  lando. 
being  holden  by  fuit  of  court  and  fEalty,  which  i»a  fervice  In^ 
it^s  nature  certain ".  Wherefore,  by  a  oharter  of  king  Jdhn  •,. 
Hubert  archbiihop  of  Canterbm-y  was  authortfed  to  iM^tange- 
the  gavelkind  tenures  holden  of  the  fee  of  Canterbury  into 
tenures  by  knightVfervtce  \  and  by  ftatate  31  Hen.  V3II.. 
c.  3*  for  difgavelling  the  lands  of  divers  lords  and  gentlemen^ 
in  the  county  of  Kent,^  diey  are  directed  to  be  defcendible  fosr 

f  SUL  J2  Hea.  VIH.  c«  X9«  Kluh.-  ^  Lamb.  Peramb.  614. 

of  courts,  loo.  S  Lamb. -^j^. 

t  In  toto  regnOf  aitte  duds  advert  turn,.  .I^  F.  N.  B.  198.     Cro.  Car.  561*  ■ 

frequan  it  ujitata  fult :  ptfica  caeterit  '  Lit.  §  lio. 

adtmpta^Jid prtvatis  quorundrnm  Ucorum  >*  Glanvil.  7.  j»  €•  3. 

€9nJu€tMdimhus  aii6i  ftftJt  rtgirmham  s.  &  Wright.  11  f. 

Camianu  fi/um  Integra  tt  irMohta  rC"  <>  Spelm.  cd*  vet.  leg,  355* 
msnjit,  (AnaleB,  /.2.  c*^.) 
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rite  fotttte  Sie  other  lands  v>bici  fvere  never  Mien  iy /choice  of 
ficagi^  Now  the  immunities  which  the  tenants  in  garelkind 
enjoyed  were  fucb^  as  we  cannot  conceive  fhould  be  conferred 
upon  mere  ploughmen  and  peafants  i  ftom  all  which  I  think 
it  fufficiently  clear^  that  tenures  in  free  focage  are  in  general 
of  a  Hohler  oiriginal  than  is  alEgned  by  Littleton^  and  after 
Idm  by  the  bulk  of  our  common  lawyers* 

-  HiiviKC  thus  diftHbuted  and  diftinguifhed  die  feireral  fpe* 

cies^of  teimrein  f^  foeagCj  I-praeced  next  to  ihewthat  this 

alfo  partakes  very  ftrongly  of  the  feodal  nature.   Which  may 

probably  arife  from  it's  antient  Saxon  original ;  Ciice  (as  was 

Se£ore  obferved<^]    feuds  were  not  unknown  among  the 

Saxonsy  though  th^y  did  not  form  a  part  of  their  military  po* 

Bey,  nor  were  drawn  out  into  fuch  arbitrary  cpnleqMences  as 

among  the  Normans.  Tt  fednis  therefore  reafonable  to  ima* 

ginej  that  focage  tenure  exifted  in  miich  the  fame  ftate  before 

the  con^iufcft  as  aifter  i  di^t  in  Kent  it  was  preferred  with  a 

high  hand,  as  our  .hUlpries  inform  us  it  was)  and  that  the 

teft  of  the  focage  tenures  difperied  through  England  efcaped 

&e  general  fate  of  other  property,  partly  out  of  favour  and 

aiSeclion  to  their  particular  owners,  and  partly  from  their  own 

infignificancy :  fince  I  do  not  apprehend  the  number  of  fo*-  < 

cage  tenures  foon  after  the  conqued  to  have  been  verjr  confi- 

derable,  nor  their  value  by  any  means  large  \  till  by  fuccelliv« 

charters  of  enfranchifement  granted  to  the  tenants,.  ^ which 

are  particularly  mentioned  by  Britton  \  their  number  and  [  86 .]} 

value  began  to  fwell  fo  far,  as  to  make  a  diftin£l,.and  juftly 

envied,  part  of  our  Engliih  fyftem  of  tenures. 

» . 
However  iJiis  may  be,  the  tokdns  of  their  feodal  original 

will  evidently  appear  from  a  (bort  comparifon  of  the  intndents 

and  confequences  of  focage  tenure  with  thofe  of  tenure  in  chi* 

.valry;  remarking  their  agreement  or  difference  as  wegp  along. 

1.  In  the  firft  place,  th«i;  both  were  held  of  fupcrior  lords  j 
^ne  of  the  king,  either  immediately^  or  as  lord  paramount^ 

F  pag.  48.  \  c.  66.. 
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and  (in  the  latter  cafe)  of  a  fubje£i:  or  mefne  lord  between 
the  king  and  the  tenant. 

a.  Both  were  fubjeft  to  the  feodal  return,  render,  rent,  or 
fervice  of  fomc  fort  or  other,  which  arofe  from  a  fuppofitioti 
of  an  original  grant  from  the  lord  to  the  tenant.  In  the  mi- 
litary tenure,  or  more  proper  feucl,  this  was  from  it's  nature 
uncertain  ;  in  focage,  which  was  a  fi6ud  of  the  improper  kind, 
it  was  certain^  fixed,  and  determinate^  (though  perbap^  ao^ 
thing  more  than  bare  fealty)  and  fo  continues  to  4iu6  day.  ^. 

•         •  • 

3.  Both  w^Ve,  from  their  cpnftitution,  univerfally  fubjcft 
(over  and  above  all  other  renders)  to  the  oath  of  fealty,  -or 
mutual  bond  of  obligation  between  the  lord  and  tenant  '• 
Which  oath  of  fealty  uAially  draws  after  it  fuit  to  the  lord's 
court.  And  this  oath  every  lord,  of  whom  tenement?  are. 
.holden  at  this  day,  may  and  ought  to  call  upon  his  tenants  to 

take  in  his  court  baron ; .  if  it  be  only  for  the  reafon  given  by 
Littleton ',  that  if  it  be  negle£led,  it  will  by  long  continuance 
of  time  grow  out  of  memory  (as  douStleis  it  frequently  hath 
done)  whether  the  land  be  holden  of  the  lord  or  not ;  and  (o 
he  may  lofe  his  feignory,  and  the  profit  which  may  accrue  to 
him  by  efcheats  and  other  contingeuicies  \ 

4.  The  tenure  in  focage  was  fubjefl:,  of  common  right, 
to  aids  for  knighting  the  fon  and  marrying  the  eldeft  daugh- 

l  •?  J  tcr":  which  were  fixed  by  the  ftatute  Weftm.  i.  c.  36.  at 
aox.  for  every  20  Lper  annum  fo  held  \  as  in  Icnight-fervice* 
Thefe  aids,  as  in  tenure  by  chivalry,  were  originally  mer« 
benevolences,  though  afterwards  claimed  as  matter  of  right  i 
but  were  all  aboliihed  hj  the  ftatute  1 2  Car.  11. 

5*  Relief  is  due  upon  focage  tenure,  as  well  as  upon  te- 
nure id  chivalry :  but  the  manner  of  taking  it  is  very  diffirr- 
cnt.  The  relief  on  a  knight's  fee  was  5  /.  or  one  quarter  of 
ihc  fuppofed  value  of  the  land }  but  a  focage  relief  is  one 


r  List.  §  117.  131.  rtdJat»r  jut  domim  tt  nftnJUte  tmfttl^ 

•  %  X30*  ^fcurttur,  (Corvimjus/nd*  /.  s.  1, 7.J 
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yearns  rent  or  render,  payable  by  the  tenant  to  the  lord,  be 
the  fame  either  great  or  fmall^:  and  therefore  Bra£i6n'  will 
not  allow  this  to  be  properly  a  relief,  but  quaedam  praeftatw 
bco  rdivn  in  recognitionem  dominu  So  too  the  ftatute  a8 
£dw.  I.  c.  I  •  deehres,  that  a  free  fokeman  fhall  give  no  relief, 
but.lhall  double  his  rent  after  the  death  of  his  anceftor,  ae* 
cording  to  that  which  he  hath  ufed  to  pay  his  lord,  and  (halt 
not  be  grieved  above  meafure.  Reliefs  in  knight-fervice  were 
only  payable,  if  the  heir  at  the  death  of  his  anceftor  was  of 
iiill  age :  but  in  focage  they  were  due  even  though  the  heir 
was  under  age,  becaufe,the  lord  has  no  wardfliip  over  him  K 
The  ftatute  of  Charles  H  referves  the  reliefs  incident  to  fo^ 
cage  tenures ;  and  therefore,  wherever  lands  in  fee  fimple  arc 
hcdden  by  a  rent,  relief  is  ftill  due  of  common  right  upon  the 
death  of  a  tei^ant  *• 

6.  Primer  feifin  was  incident  to  the  king's  focikge  tenants 
ia  capiiey  as  well  as  to  thofe  by  knight-fervice  *•  But  tenancy 
in  cafite  as  well  as  primer  feifius  are,  anu>ng  the  other  feodal 
burthens,  entirely  aboliOied  by  the  ftatute, 

7*  Wardship  is  alfo  incident  to  tenure  iu  focage ;  but 
of  a  nature  very  different  from  that  incident  to  knight-fer« 
vice.  For  if  the  inheritance  defccnd  to  an  infant, under 
fourteen,  the  wardfliip  of  him  does  not,  nor  ever  did,  belong 
to  the  lord  of  the  fee ;  becaufe,  in  this  tenure,  no  military  or  .  ^  ^ 
other  perfonal  fervice  being  required,  there  was  no  occafion  ■-  ^*  J 
for  the  lord  to  take  the  profits,  in  order  to  provide  a  proper 
fubftitute  for  his  infant  tenant:  but  his  neareft  relation  (to 
whom  the  inheritance  cannot  defcend)  fliall  be  his  guardiao 
in  focage,  and  have  the  cuftody  of  his  land  and  body  till  he 
arrives  at  the  age.of  fourteen.  The  guardian  muft  be  fuch  a 
one,  to  whom  the  inheritance  by  no  pollibility  can  deficend  ; 
as  was  fully  explained,  together  with  the  reafons  for  it^  in  the 
former  book  of  thefe  commentaries  ^.  At  fourteen  this  ward« 
(hip  in  focage  ceafes  \  and  the  heir  may  ouft  the  guardian^ 

^  Litt.  %  126.  »  3  Lev.  145. 

«  /.  *.  c.  37.  \  8.  -■•Co,  Ljet.  77. 

7  liO*  §  ift7.  b  Vol.  I.  page  461. 
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'  and  call  him  to  account  ^r  the  vents  a];>d  pfo^tf^^ :  for  at  this 
age  the  law  f uppofes  hon  capable  of  cbufif^  a  guardian  for 
himfelf.  It  was  ia  this  particiilarj  of  Mfardlfeip^  ar  aUb  in 
that  of  marriage,  and  in  tk€  certainty  of  the  render  or  feivice^ 
that  the  focage  tenures  had  fo  much  the  advantage  ^  the 
military  ones.  But  as  the  Wfirdfliip  ceafed  at  fourteen9.theri 
was  this  diiadvasatage  attending  it :  that  young  heirsj  being 
left  at  fo  tender  an  agd  to  ohufe  dwir  own  guardians  tiH 
twenty-oQCi  might  make  an  improTident  choice.  There* 
fore,  when  almoft  all  tlie  bnds  in  the  kingdom  were  turned 
into  focage  tenuresi  the  fame  flatute  la  Car.  II.  c.  24.  enod* 
ed^  that  it  (hpuld  be  in  the  power  of  any  father  by  will  to 
;ippoint  a  guardian^  till  his  child  Ihould  attain  the  age  of 
twenty*one  (9).  And>  if  no  fuch  appcMOtment  be  made,  the 
<:ourt  of  chancery  will  frequently  interpofey  and  name  a 
guardianf  to  prevent  an  infant  heir  from  improvidently  ex^ 
pofing  himfelf  to  ruin. 

t,  MARRIAGE)  Or  the  vabr  martiagiij  was  not  in  focage 
tenure  any  perquifite  or  advantage  to  the  guardiaiij  but  rather 
the  reverfe.  For,  if  the  guardian  married  his  ward  Junder  the 
age  of  fourteen,  he  was  bound  to  account  to  the  ward  for  the 
value  of  the  marriage,  even  though  he  took  nothing  for  if, 
unlefs  he  married  him  to  advantage  *.  For,  the  law,  m  fa<< 
vour  of  infants,  is  always  jealous  of  guardians,  and  therefore 
in  this  cafe  it  made  them  account,  not  only  for  what  they  tUd^ 
but  alfo  for  what  they  mighty  receive  on  the  infant's  behalf  ^ 
r  89  ]  left  by  fome  collufion  the  guardian  (hould  have  received  the 
Taluc,  and  not  brought  it  to  account :  but,  the  ftatute  haying 
deftroyed  all  values  of  marriages,  this  do£irine  of  courfe  hath 
ceafed  with  them*  At  fourteen  years  of  age  the  ward  might 
have  difpofed  of  himfelf  in  marriage,  without  aqy  confent  of 
his  guardian,  till  the  latd  ad  for  preventing  clande(line  mar-« 
liages^    Thefe  do£lrines  of  wardfliip  |ind  marriage  in  focage 

cLitt.§i23,    Co.  Utb89«  'Lttt,§ia3. 
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^tenure  were  ib  ctiametncally  oppofiie  to  thoib  in  ksight-fer- 
•vicc,  and  fo  entirely  agree  with  thofc  parts  of  king  Edward'ft   ' 
laws,  that  were  reftorcd  by  Henry  the  firft'a  charter,  a$  might 
-aloxie  conyinxx  us  that  focage  wa«  of  a  higher  original  thau 
tthe  Norman  congueft. 

9.  Fines  for  aKenation  were,  i  apprehend,  due  for  hinds 
llolden  of  the  king  in  capite  by  focage  tenure,  as  wel)  as  in 
cafe  of  teoure  by  Jcnight-fevvice :  for  the  ftatutes  that  relate 
^o  this  pointi  and  fir  Edward  Coke's  comment  on -them  % 
*i^>eak  generally  of  all  >cenant8.^  capU^^  without  making  any 
diftindion :  but  now  all  fines  for  alienation  are  Je^ioliflied 
hy  the  ftatute  of 'Charles  the  fecond* 

io..,SflC9EATs  are  equally  incident  to  -tenure  In  focaige^ 
as  they  were  to  tenure  by  knight-fervice ;  except  only  in  ga-- 
;¥elkind  landa#  which  are  (as  is  before  mentioned)  fubje£| 
.-to  no  efdieats  for  .felony,  though  rthey  are  Xq  ofcheats  ibc 
^raat  of  heirs  L 

^  * 

Thus  much  for  the  two  grand  fpeoies  of  tenure,  undei^ 
'which  almgft  all  the  £ree  lands  of  theikingdom  were  holdeu 
.till  the  reftoration  in  i6do,/when.  the  former  was  abolifhed 
and  funk  into  the  latter :  fo  that  lands  of  both  forts  are  now 
liolden  by  the  one  univerfalt^nure  of  free  andxommon  focage. 

T^E  other  grand  diviru>n  of  tenure,  mentioned  by  Bradon 
AS  cited  in  the  preceding  chapter,  is  that  of  vUlenage^  as  con- 
:tradi(liaguiihed  from  Hberum  tenementum^  or  frank  tenure. 
And  this  (we  may  remember)  he  fubdivides  into  two  clafles, 
fure  zad  privileged  yihenzgc  :  from  whence  have  aiiifen  two 
<)ther  fpecies  of  our  modern  tenures. 

9 

m.  From  the  tenure  of  pure  villenage  have  Iprung  our  .        ^ 
preft^nt  copyhold  tenures,  or  tenure  by  copy  of  court  roll  at  *■  ^     ^ 
the  will  of  the  lord  :  in  order  to  obtain  a  clear  idea  of  which* 
St  will  be  previouily  necefiary  to  (take  a  ihort  view  of  the 
jortginal  and  nature  of  manors. 

•  ^ rlnft,  43*    2  loft.  65»  66,  67.  ^  Wright,  no. 
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Manors  are  in  fubftance  as  antient  as  the  Saxon  conftitn* 
tion,  though  perhaps  difFering  a  little,  in  fome  immaterial 
circumftances,  from  thofe  that  exift  at  this  day  > :  juft  as  we  - 
obferved  of  feudsi  that  they  were  partly  known  to  our  ancef- 
toTSf  even  before  the  Norman  conqueft.  A  manor,  maoe^ 
rium^  a  manenth^  becaufe  the  ufual  refidence  of  the  owner^ 
feems  to  have  been  a  diftri^  of  ground,  held  by  lords  or  great 
perfonages ;  who  kept  in  their  own  hands  fo  much  land  as  was 
neceiTary  for  the  ufe  of  their  families,  which  were  called  ter» 
rae  dominicales  or  demefne  lands  \  being  occupied  by  the  lord^ 
or  dotninus  maneriij  and  his  fervants.  The  other,  or  Une* 
mental^  lands  they  diftributed  among  their  tenants :  which 
from  the  different  modes  of  tenure  were  diftinguiflied  by  two 
different  names.  Firft,  book-land^  or  charter-land,  which 
was  held  by  deed  under  certain  rents  and  free-fervices,  and 
in  effect:  differed  nothing  from  free  focage  lands  ^ :  and  from 
hence  have  arifen  mod  of  the  freehold  tenants  who  hold  of 
particular  manors,  and  owe  fuit  and  fervice  to  the  fame.  The 
other  fpecies  was  cdMtA  folk-land^  which  was  held  by  no  af- 
furance  in  writing,  but  diftributed  among  the  common  folk 
or  people  at  the  pleafure  of  the  lord,  and  refumed  at  his  dif- 
cretion ;  being  indeed  land  held  in  villenage,  which  we  fliall 
prefently  defcribe  more  at  large.  The  refidue  of  the  manor 
being  uncultivated,-  was  termed  the  lord's  wafte,  and  ferved 
for  public  roads,  and  for  common  of  pafture  to  the  lord  and 
his  tenants.  Manors  were  formerly  called  baronies,  as  they 
ftill  are  lordfhips :  and  each  lord  or  baron  was  empowered  to 
hold  a  domeftic  court,  called  the  court-baron,  for  redrefling 
mifdemefnors  and  nufances  within  the  manor,  and  for  fettling 
difputes  of  property  among  the  tenants.  This  court  is  an 
infeparable  ingredient  of  every  manor ;  and  if  the  number 
r  oi  1  of  fuitors  (hould  fo  fail:  as  not  to  leave  fufficient  to  make  a 
jury  or  homage^  that  is^  two  tenants  at  the  leaft^  the  manot 
itfelf  is  loft. 

♦ 

In  the  early  times  of  our  legal  conftitution,  the  king's 
greater  barons,  who  had  a  large  extent  of  territory  held  un-^ 

t  Cp.  Cop.  §  1.  ft  io«  >  Co.  Cof .  §3. 
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<Ier  tlie  crown,  gnnted  out  'frequently  fmallet  manors  to  in«* 
ferior  perfens  to  be  hoMen  of  themfelves ;  which  do  therefore 
wfw  continue  to  be  held  under  a  fuperior  lord,  who  i»  called 
in  fuch  cafes  the  lord  paramount  over  all  thefe  manors :  and  his 
feignory  is  frequently  termed  an  honour,  not  a  manor,  efpc- 
cially  if  it  hath  belonged  to  an  antient  feodal  baron,  or  haA 
been  at  any  dme  in  the  hands  of  the  crown.    In  imitation 
whereof,  thefe  inferior  lords  began  to  carve  out  and  grant  to 
others  ftill  more  minute  eftatcsj  to  be  held  as  of  tbemfelves^ 
and  wqre  fo  proceeding  downwards  in  infinitum ;  till  die  fu* 
perior  lords  obferved,  that  by  this  method  of  fubinfeudation 
they  loft  all  their  feodal  profits  of  wardfliips,  marriages,  and 
cfcheats,  which  fell  into  the  hands  of  thefe  mefne  or  middle 
lordSf  who  were  the  immediate  fuperiors  of  the  terre-tenants 
or  lum  who  occupied  the  land  :  and  alfo  that  the  mefne  lords 
themfelves  were  fo  impoveriflied  thereby,  that  they  were  dif- 
abled  from  performing  their  fervices  to  their  own  fuperiors^ 
This  occafioned,  firft,  that  provifion  in  the   thirty-fccond 
chapter  of  magna  carta,  9  Hen.  III.  (which  is  not  to  be 
found  in  the  firft  charter  granted  by  that  prince,  nor  in  the 
great  charter  of  king  John  ^)  that  no  man  ftiould  either  give 
or  fell  his  land,  without  refer ving  fufficient  to  anfwer  the 
demand  of  his  lord  ;  and,  afterwards  the  ftatute  of  Weftnu 
3*  or  quia  etn^toreif  1 8  £dw.  I.  c.  i  •  which  dire£b,  that,  upon 
all  fales  or  feoffments  of  land,  the  feoffee  (hall  hold  the  famcj 
not  of  his  immediate  feoffor,  but  of  the  chief  lord  of  the  fee, 
of  whom  fuch  feofibr  himfelf  held  it.    But  thefe  provifions, 
not  extending  to  the  king's  own  tenants  in  capite,  the  like 
law  concerning  them  is  declared  by  the  ftatutes  of  preroga* 
tiva  regis,  fj  Edw.  II.  c.  6.  and  of  34  £dw.  III.  c.  15.  by 
which  laft  all  fubinfeudations,  previous  to  the  reign  of  king 
Edward  ly  were  confirmed  ;  but  all  fubfequent  to  that  period  £  g^  y 
were  left  open  to  the  king's  prerogative.     And  from  hence  it 
is  clear^  that  all  manors  exifting  at  this  day,  muft  have  exift* 
ed  as  early  as  king  Edward  the  firft :  for  it  is  effential  to  a 
manor,  that  there  be  tenants  who  hold  of  the  lord ;  and,  bji 
the  operation  of  thefe  ftatutes,  no  tenant  in  capite  fince  the 

.^  ,    >  I  See  the  Oxford  editions  of  the  charters. 
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accefiion  ef  that  prince,  and  bo  tensoit  of  a  omtmoii  lofA 
fince  the  ftatute  of  qt^ia  empipres,  could  •craHe  -aftj  aew  tenancy 
to  hold  of  hun(el£ 

Now  witb  regard  to  the  Folk-land,  or  cftatcA  held  in  vil- 
lenage,  this  was  a  fpecies  of  tenure  neither  ftriflly  feodal, 
Norman,  or  Saxon ;  but  mixed  and  compounded  of  them  all*': 
and  whidi  alfo,  on  account  of  the  heriots  that  ufnally  attend 
it,  may  feem  to  have  fomewhat  Daniffi  in  if  s  compofition,* 
Under  the  Saxon  government  there  were,  as  fir  William 
Temple  fpeaks^,  a  fort  of  people  in  a  condition  of  downright 
fervitode,  ufed  and  employed  in  the  moft  fervile  works,  and 
belonging,  both  they,  their  children,  and  tSc€ts,  to  the  lord 
t^the  foil,  like  the  reft  of  the  cattle  or  ftoA  upon  it.  TTiefc 
leem  to  have  been  thofe  who  held  what  was  called  the  folk* 
land,  from  which  they  were  removable  at  the  lord's  pleafure. 
*On  the  arrival  of  the  Normans  here,  it  fecms  not  improbable, 
that  they,  who  were  ftrangers  to  any  other  than  a  feodat 
Hate,  might  give  fome  fparke  of  enfranchifement  to  fuch 
wretched  perfons  as  fell  to  their  (hare,  by  admitting  them,  as 
well  as  others,  to  the  oath  of  fealty ;  which  conferred  a  right 
of  prote£lion,  and  raiifed  (he  tenant  to  a  kind  of  eftate  fupe* 
TiOT  to  downright  flavery,  hut  inferior  to  every  other  condi*- 
tion  "*•  This  they  called  villenage,  and  the  tenants  villeinsy 
cither  from  the  word  vsHi,  or  elfe,  as  fir  Edward  Coke  tells 
Qs  ^f  a  villa  :  becaufe  they  lived  chiefly  in  villages,  and  were 
employed  in  ruftic  works  of  the  moft  fordid  kind :  refembliog 
the  Spartan  helotes^  to  whom  alone  the  culture  of  the  lands  was 
•configned ;  their  rugged  mafters,  Kke  our  northern  anceftors^ 
efteeming  war  the  only  honourable  employment  of  mankinds 

£  1^3  ]  These  villeins,  belonging  principally  to  lords  of  manors^ 
were  either  villein9  regardant^  that  is,  annexed  to  the  manor 
or  land :  or  elfe  they  were  in  grvfSf  or  at  large,  that  is,  an^ 
nexed  to  the  perfon  of  the  lord,  and  transferrable  by  deed 
from  one  owner  to  another  \    They  could  not  leave  their 

k  Wright.  115.  n  I  loft,  n^ 
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lord  widioot  bia  penaiffioo }  but  if  thej  van, away,  or  were 
purloined  from  him>  aaig^t  be  daimcd  and  recovered  bjr  ac^ 
tiouy  like  beafts  or  other  chattels.  They  held  indeed  fmalt 
portions  of  land  by  way  ^f  fuftaining  thcmfelves  and  families  \ 
but  it  was  at  the  mere  will  of  the  lord,  who  might  dIfpofle£s 
them  whenever  he  pleafed  \  and  it  was  upon  tiUein  fervices» 
that  is,  to  carry  out  dung,  to  hedge  and  ditch  the  lord's  de- 
nefnes,  and  any  other  the  meaneft  offices' :  and  their  fervices 
were  not  only  bafe,  but  uncertain  both  as  to  their  time  and 
quantity  \  A  vilkin,  in  ihort,  was  in  much  the  fame  ftatc 
with  us,  as  lord  Molefworth '  defcribes  to  be  that  of  the 
boors  inDenmarkj  and  whichStiemhook'  attributes  alfo  to  the 
traals  or  Haves  in  Sweden ;  which  confirms  the  probability  of 
their  being  in  ibme  degree  monuments  of  the  Dantfli  tyranny. 
A  villein  could  acquire  no  property  either  in  lands  or  goods: 
but,  if  he  purchafed  either,  the  lord  might  enter  upon  them^ 
ouft  the  villein,  and  feife  them  to  his  own  ufe,  unlefs  he  con* 
trived  to  difpofe  of  them  again  before  the  lord  had  feifed 
them  ;  for  the  lord  had  then  lofl:  his  opportunity  ^ 

In  many  places  alfo  a  fine  was  payable  to  the  lord,  if  the 
villein  prefumcd  to  marry  his  daughter  to  any  one  without 
leave  from  the  lord":  and,  by  the  common  law,  the  lord 
might  alfo  bring  an  aflion  againft  the  hulband  for  damages 
in  thus, purloining  his  property  ^.    For  the  children  of  vil» 

fnicfmkl  ei  praectftum /inrlt$  aec  fcirt  t  Lltt*  §  177* 

iibet  Jen  quidfacirt  debti  in  cruflim^  it  *  Co*  Litt.  140. 
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(3)  This  it  an  eloquent  defcription  of  Aavery .  Villeins  were 
not  proteded  by  magna  charta  ;  nuUus  liber  homo  capiatur  *vef  im* 
frifimtuf^  &c,  was  cautioufly  exprefled  to  exclude  the  poor  villein; 
for  as  lord  Coke  tells  us,  the  lord  may  beat  his  villein,  and  if  it 
be  without  canfe,  he  cannot  have  any  remedy.  What  a  degraded 
fondition  for  a  being  endued  with  reafon ! 

klnf 
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kins  were  aMb  m  the  fame  ftate  of  bondage  with  their  pa^ 
rents ;  whence  they  were  calkd  in  Latin,  nativt,  which  garc 
I  94  1  rife  to  the  female  appellation  of  a  vtMein,  who  was  called  a 
nei/e*.  In  cafe  of  a  marriage  between  a  freeman  and  a  neife» 
or  a  TiUein  and  a  freewomani  the  iflue  followed  the  condition 
rf  the  fathcTi  being  free  if  he  was  free,  and  villein  if  he  was 
Tillein  ;  contrary  to  the  maxim  of  the  civil  law,  that  partus 
fequkur  ventrem.  But  no  baftard  could  be  bom  a  villein,  be* 
canfe  by  another  maxim  of  our  law  h^is  nullius  filius  s  and  as 
he  can  gain  nothing  by  inheritance,  it  were  hard  that  he 
ihould  lofe  his  natural  freedom  by  it  y.  The  law  however 
proteded  the  perfons  of  villeins,  as  the  king^s  fubjefls,  againft 
atrocious  injuries  of  the  lord :  for  he  might  not  kiU,  or  maim 
his  villein  ^ ;  though  he  might  beat  him  with  impunity,  fince 
the  villein  had  no  a£lion  or  remedy  at  law  againft  his  lord, 
bur  in  cafe  of  the  murder  of  his  anceftor,  or  the  maim  of  his 
own  perfon.  Neifes  indeed  had  alfo  an  appeal  of  rape,  in 
cafe  the  lord  violated  them  by  force*. 

Villeins  might  be  enfranchifed  by  manumiflion,  which 
is  either  exprcfs  or  implied  :  exprefs ;  as  where  a  man  grant- 
ed to  the  villein  a  deed  of  manumlffion  ^  :  implied ;  as  where 
a  man  bound  himfelf  in  a  bond  to  his  villein  for  a  fum  of  mo- 
^cy,  granted  him  an  annuity  by  deed,  or  gave  him  an  eftate  in 
fee,  for  life  or  years "" ;  for  this  was  dealing  with  his  villein  on 
die  footing  of  a  freeman,  it  was  in  fome  of  the  inftances  giv- 
ing  him  an  adlion  againft  his  lord,  and  in  others  vefting  in 
him  an  ownerftiip  entirely  inconfiftent  with  his  former  ftate 
of  bondage.  So  alfo  if  the  lord  brought  an  aftion  againft 
his  villein,  this  enfranchifed  him  ^  \  for,  as  the  lord  might 
have  a  fliort  remedy  againft  his  villein,  by  feifing  his 
goods,  (which  was  more  than  equivalent  to  any  damages 
he  could  recover)  the  law,  which  is  always  ready  to 
catch  at  any  thing  in  favour  of  liberty,  'prcfumcd  that 

X  Litt.  §  187.  b  nu.  §  204. 

llhid.  S  i87>  i<«.  « §  104,  5,  6, 

s  Ih'ii.  §  189*  X94«  4  ^  xxA^ 

■  U\d.  \  Z90« 


Ch.  6.  .     ?f  T  H I M  o  s.  f4 

by  bringiQg  this  zG6on  he  meant  to  fet  ha$  vUlda  en  the 
£uiie  footing  with  hioifiplfy  and  therefore  held  it  an  implied 
manamiflioa.    Bnt,  in  cafe  the  lord  indited  hkn  for  felony,'  [  or  1 
ii  was  otherwife  ;  for  the  lord  could  not  infli^  a  capital  pu-.- 
aiflimau  on  his  viUein^  without  calling  in  thj^  .afliitance  of 
the  kw. 

ViuxiHS,  l^y  tl¥dre^^x\4  maqy  other  ineans»  In  procefs  o£ 
time  gained  .co;9iG^)[abte.gtaU!l4  on  their  lords  p  and  in  pai:-« 
ticular  ftrengthene4  the  tenure  of  their  eilates  to  that  degrecy 
that  thej  can^e  to  have  in  them  an  iutereil  injfnany  pbces 
full  as  good,- in  others  better  tl^a^  their  lords.  .  For  the  good^r* 
nature  and  benevolence  o£  wanj-  lords  of  inanors  havingi^ 
time  out  of  mind,  permitted.4hdr  yi]lfiins.^d  their  children; 
to  enjoy  their  poflefEons  without  inferruptiQTi9  in  a  regular ^ 
courfe  of  defcentj  die  common.  law>  of  which  cuftom  is  th^> 
life,  now  gave  them  title  to  prefcribe  againft  .their  lords ;  and^^ 
on  performance  of  the  fame  fervices,  to  hold  their  lands,  in. 
Ipight  of  any  determination  of  the  lord's  wilL  For,  though 
in  general  they  are  (till  faid  to  hold  their  eftates  at  the  will  o£ 
die  lord,  yet  it  is  fuch  a  will  as  is  agreeable  to  the  cuftom  of 
the  manor;  which  cuftoms  are  preferved  and  evidenced  by  the 
rolls  of  the  feveral  courts  baron  in  which  they  are  entered, 
or  kept  on  foot  by  the  conftant  immemorial  ufage  of  the  fc^* 
vend  manors  in  which  the  lands  lie.  And,  as  fuch  tenant^ 
had  nothing  to  fliew  for  their  eftates  but  thefe  cuftoms,  and* 
admiilions  in  purfuance  of  them,  entered  on  chofe  rolls,  or 
the  copies  of  fuch  entries  witnefled  by  the  fte\i^ard,  they  now 
began  to  be  called  tenant}  by  copy  of  court  roll^  and  their  tenure 
itfdf  a  copyhold^. 

Thus  copyhold  tenures,  as  fir  Edward  Coke  obfervesf, 
although  very  m^eanly  defcended,  yet  come  of  an  ancient 
houfe  s  for,  from  what  hsts  been  preipifed,  it  appears,  that 
copyholders  are  in  truth  no  other  but  villeins,  who,  by  a, 
K»iig  feries  of  immemorial  encroachments  on  the  lord,  have 
at  laft  eftabliihed  a  cuftomary  right  to  thofe  eftates^  which 

before 


^  The  Kton  r%  Book  IU 

btfare  wert  held  abfoktely  at  the  locd^  will  (4).  Whicli  af. 
ferds  a  very  fubftantial  reaibn  for  the  great  variety  of  cuftome 
tk$t  pKvail  in  diferent  inanors,  widi  regaxd  both  to  die  de^ 
fcentof  the  eftates,  and  the  prhrikges  belonging  tothe  tenants. 
And  thefe  encroadunents  grew  to  be  fo  nniverfid,  that  when 
tenure  in  viUenage  was  virtually  abolifhed,  (though  copyboUs 
were  referved)  by  the  ftatute  of  Charles  II,  there  was  hardly  a 
pure  villein  left  in  the  nation.  For  fir  Thomas  Smiths  tef- 
tifies,  that  m  all  his  tinie  (and  he  was  fecretary  to  Edward 
VI)  he  never  kne#  any  v^m  in  grofe  throngfaout  the  realm  j 
afnd  the  few  villeins  regardant  that  were  then  remamingwere 
fuch  only  7tB  had  bdonged  to  bifliops,  monafteriesy  or  other 
ecclefiaiftical  cdr^rtitjons,  in  the  preceding  times  of  popery* 
For  he  teHs  us,  that  **  the  holy  fathers,  monks,  and  friars^ 
^*  had  in  their  confeffiotis,  and  fpecially  in  dieir  extreme  and 
<<  deadly  (xcknefs,  convinced  the  laity  how  dangerous  a 
^  praftice  it  was,  for  one  chriftxan  man  to  hold  anodier  in 
^  bondage :  fo  that  temporal  men  by  little  and  little,  by 
«♦  reafon  of  that  terror  in  their  confciences,  were  glad  to 

f^  manumit  all  their  viUeins.    But  the  faid  holy  fathers^ 

• 

%  Cominoiiwealth.  b.  3.  <•  lo. 
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(4}  Lord  Loughborough  is  inclined  to  qoefiion  this  origin  of 
copyholds.  '<  I  cannot  help  doubting  (obferves  that  learned  lord) 
'*  whether  tUs  dedo^Bon  is  not  foonded  in  miftake*  The  etrcoai- 
^  iUace  which  firft  led  me  to  entertain  the  doubt  is,  that  in  thoTe 
**  parts  of  Germany  from  whence  the  Saxons  migrated  into  £ng<- 
**  land,  there  ixifis,  at  this  day 9  afpedes  of  tenure  exa^y  the  fame 
<<  with  our  copyhold  eihites  ;  and  there  exifls  likewife^  at  this  da^, 
"  a  complete  ibite  of  wUenagt ;  fo  that  both  ftand  together^  and 
'<  are  net  on?  tenure  growing  out  of  another,  and  by  degrees  af- 
«'  fummg  its  place,  &c.  &c.  What  I  have  dated,  I  found  in  it 
«  very  accurate  treatife  of  German  law  by  Selchow,  one  of  the  pro« 
««  feifors  of  the  univerfity  of  Gottingen,  entitled,  Elementa  Jurh 
**  frivati  GermaHtci.  This  fecms  fufficient  to  negative  the  idea,  that 
**  copyholders  fprang  out  of  viHcins.  In  England,  vHlenage  ha>s 
«<  ecaftd*  and  copyholds  remain ;  but  bene,  as  m  other  coontriei^ 
^  they  both  prevailed  at  the  fame  time/'    Dou^^  698. 

w  with 


Ch.  *.    '  ^  T  K  t  M  O  §♦  ^ 

*  with  the  abbots  and  priors,  did  not  m  like  fort  hf  liheirs  % 
*'  for  they  alfo  had  a  icruple  ui  confcience  to  impovenlh  and 
^  defpoil  the  chw di  fo  much>  as  to  mamunit  fiwh  as  wcve 
^  bond  to  their  ebuf  chesi  or  to  the  manors  which  the  chwck 
^  had  gotten ;  and  fo  kept  theb  viUeios  ftiU(5)/'  By  thde 
feyeral  means  the  generality  of  villeins  i»  the  kingdom  have 
long  ago  fprouted  up  into  copyholders :  their  perftms  beinf 
enfrandiifed  by  manumiiEon  or  long  acquiefcence ;  but 
iheir  eilate^^  in  ftriftnefs,  remaining  fubje£t  to  the  fame  feiw 
vile  conditions  and  forfeltarea  as- before  ;  thoogh^  in  general^ 
die  villeiA  fervices  are  ufually  commuted  for  a  fiaall  pecu^ 
iiiary  quit-rent  \ 

As  a  farther  cenfequence  of  what  has^  been  premifed,  we  [  97  } 
may  coIle£l  thefe  two  main  principles^  which  are  held '  to  be 
the  fupporters  of  the  copyhold  tenure,  and  without  which  it 
cannot^  exift ;  i«  That  the  lands  be  parcel  of,  and  fituattt 
within  th^  manor,  under  which  it  is  held*  2»  That  they 
Bave  been  demifed,  or  demifeable,  by  copy  of  court  roll  im* 
flfiemorially.  For  immemorial  cuilom  is  the  life  of  all  tc« 
nures  by  copy  y  fo  that  no  new  copyhold  can^  ftrictly  fpeak- 
ing,  be  granted  at  this  day- 

In  fome  manors,  whef  e  tfae-cvrftom  hath  been  to  permit  die 

keirto  faeceed  the  anceftor  in  his  tenure,  the  eftates  are  ftiled 

copyholds  of  inheritance  ^  in  others,  'where  the  lords  have 

been  mote  vigilsmt  to  maintain  their  rrghts^they  remain  copy- 

liolds  for  life  only ;  for  the  cuitom  of  the  manor  has^  in  both, 
I 

k  Ia  Amm  iBioMn  the  cogyboMen     C9m.  AfuU,),    As  m  die  kingdom  of 
bound- CO  perfonn  die  mntt  fervile      Whidab^  on  die  Have  coaft  of  Africa^ 


offices,  as  to  bedge  and  ditch  die  lord^s  the  people  are  bound  to  ctit  and  carry  in 

(roaadjy  to  lop  his  trees,  tnd  leap  his  the  king*s  com  from  oif.  his  demefnc 

com,  and  die  fike;  tht  lord  ofttalljr  lands,  and  ere  attended  by  mufic  during 

finding  them  meat  and  ddnk,  tnd  fome*  all  the  time  of  their  bbour.  (Mod.'  Un* 

times  (as  is  ftill  die  iiie  in  the  highlands  HML  xvi«  419.) 

0/  Scotland]  aminilrel  or  piper  for  their  ^  Co.  Litt.  5S« 
4iverfioik     (Rot,  Mantr,  dt  Edgwrt 


^-*MM««MI^ 


(5)  The  laft  clatlti  of  villcnage,  which  >vc  fitid  recorded  in  our 
«ourCSj  was  in  the  15th  of  Ja.  I,  Noj^iZ-j,    11  llat-g,  St.  Tr,  3+2.. 

7.  cafes 


97  Th  Ricutt  Book iU 

cafes  £6  ht  fuperfoded  the  will  of  the  lord,  that,  provided  the 
fervices  be  performed  or  ftipulated  for  by  fealty^  he  cannot^ 
in  the  iirft  inftance,  refufe  to  admit  the  heir  of  his  tenant 
upon  his  death ;  nor»  in  the  fecond,  can  he  remove  his  pre*^ 
fent  tenant  fo  long  as  he  lives,  though  he  holds  nominally  by 
the  precarious  tenure  of  his  lord's  wilk 

The  fruits  and  appendages  of  a  copyhold  tenure,  that  It 
hath  in  conunon  with  free  tenures,  are  fealty,  fervices,  (as 
well  in  rents  as  othcrwife)  reliefs^  and  efcheats.    The  two 
latter  belong  only  to  copyholds  of  inheritance ;  the  former  to 
thofe  for  life  alfo.    But,  beCdes  thefe,  copyh)»lds  have  alfo 
heriots,  wardfliip,  and  fines.     Heriots,  whi^h  I  think  are 
agreed  to  be  a  Danifli  cuftom,  and"  of  which  we  fiiall  fay 
more  hereafter^,  are  a  render  of  the  beft  beaft  or  other  good 
(as  the  cuftom  may  be)  to  the  lord  on  the  death  of  the  tenant. 
This  is  plainly  a  relic  of  villein  tenure ;  there  being  origin^y 
lefs  hardihip  in  it,  wheti  ^U  the  goods  and  chatteb  belonged 
to  the  lord,  and  he  might  have  feifed  them  even  in  the  villein's 
lifetime.    Thefe  are  incident  to  both  fpecies  of  copyhold  ; 
but  wardfliip  and  fines  to  thoft  of  inheritance  only.    Ward* 
[  p8  ]  ihip,  in  copyhold  eftates,  partakes  both  of  that  in  chivalry 
and  that  in  focage«     Like  that  in  chivalry^  the  lord  is  the 
legal  guardian ;  who  ufually  ai&gns  fome  relation  of  the  in* 
fant  tenant  to  zGt  in  his  ftead :  and  he»  like  guardian  ix^ 
focage,  is  accountable  to  his  ward  for  the  profits.    Of  fines^ 
fome  are  in  the  nature  of  primer  feifins,  due  on  the  death  of 
each  tenant,  others  are  mere  fines  for  alienation  of  the  lands  % 
in  fome  manors  only  one  of  thefe  forts  can  be  demanded,  in 
fome  bothy  and  in  others  neither.    They  are  fometimes  ar- 
bitrary and  at  the  will  of  the  lord,  fometimes  fixed  by  cuf* 
tcyn :  but,  even  when  arbitrary,  the  courts  of  laW|  in  fiivouf 
of  the  liberty  of  copyholders,  have  tied  them  down  to  be 
reafinable  in  their  extent ;  otherwife  they  might  amount  to 
s  diflierifoi^  of  the  eitate.    No  fine  therefore  is  allowed  to 
be  taken-  upon  defcents  and  alienations,  (unlefs  in  particular 
cireumftaaccs]  of  more  than  two  years  improved  value  of 

fc  See  ch*  zS# 

Ac 


Gh.  f.    ;  ^   T  H  I  M  0  ».  ^ 

the  cftate  ''t^.  From  this  inftance  yrc  may  judge  of  the  fa- 
vourdble  difpofitiqn .  that  the  law  of  England  (which  is  a 
law  of  lil^rtj)  hath  always  (hewn  to  this  fpecies  of  tenants  ; 
Jxj  removing;  .  a^  far  as  po{IibIe>  every  real  badge  of  ilavery 
frqm  '^eiii^.  however  fome  nominzl  ones  may  continue.  Jt 
faSaed  cuftom  very  early  to  get  the  better  of  the  exprefs 
terms  upon  which  they  held  their  lands  ;  by  declaring,  that 
the  iKr!!l  of  the  )o^d.  wifs  to  be  interpreted  by  the  cuftom  of 
.the  ihaHor  t  tod^  :whexe  no  cuftom  l^as  been  fufiered  to  gj^ow 
up  to  the  prejudij:e.  of  the. lord,  .ad  in  this  cafe  of  arbitrary- 
fine^  the  law  itfelf  interpofea  with  an  equitable  moderation^ 
and  will  not  fuffer  the  lord  to  ettend  hia  power  fo  hr,  as  to 
difinhdrit  the  tuuntv 

Thus  much  for  the  antieht  tentire  of  pure  villenage,  and 
jthe  modem  o^e  pf.cepjbold  at  the  vjiU  of  the  lord,  which  is 
lineally  defcended  from  it. 

w 

IV.  There  is  yet  a  fourth  fpecies  of  tenure,  defcribed 
by  Bradlon  under  th^  liame  fometimes  oi privileged  villenage^ 
and  fometimes  of  v/Z/f/'/i^/ig^^.  This,  he  tells  us',  is  fuch 
as  has  been  held  of  the  kings  of  England  from  the  conqueft 

.dow:nwards}  that  the  tenants  herein,  ^vi7/a/iayariV//i/y^rW/itf,  \^  ^  ^ 

.  ^^jid  certa  et  determinata ;"  that  they  cannot  aliene  or  transfer 
their  tenements  by  grant  or  feoffment,  any  more  than  pure 

.yilleins  can:  but  muft  furrender  them  to  the  lord  or  his 
Ileward,  to  be  again  granted  out  and  held  in  villenage.   And 

.  from  thefe  circumftances  we  may  colle£t,  that  what  he  here 

^  2  Ch.  Rep.  X  34*  1  /•  4«  ir»  i*  r.  iS« 

II  .    ■■  -    —  —       ~. .         .   -      .1     .     ■  ■      ■ ■■■, 

(6)  It  is  noweflabli&edas  an  nniverfal  ruls>  that,  where  the-fine 

upon  the  defcent  o^  alienation  of  a  copyhold  is  arbitrary,  it  cannot 

be  more  than  two  years  improved  value.     In  afccrtaining  the 

-ycsAf  value,  the  quit-rents  mull  be  deduded,  but  not  the  land,  tax* 

J)mi£.  697. 

The  fine  may  be  recovered  by  the  lord  ia  an  a£tion  of  aflumpfit. 
Jk»  Bat  he  has  no  right  to  it  till  the  admitunce  of  the  unant. 
2  T.  R.  484. 

Vol.  II.  I  dcfcribes 


^^  the  VitcMriA  Book  ft. 

Vtefcribes  is  no  other  than  an  exalted  fpecies  of  copyhokl^ 
fubfiftmg  at  this  day,  viz.  the  tenure  in  afvCient  demefitej  t# 
''which,  as  partaking  of  the  bafenefs  of  ViHenage  in  the  nktdft 
bf  It's  feiVices,  and  the  freedom  of  fdcage  in  thfcir  Ctertaihiy^ 
%e  has  therefore  given  a  txahie  C6nipbiin3^  d^'  of  %ioth>  mi 
talk  it  vHianum  focagitttn,  \         -*.  ^  .  .      ■  .    >  *  .  iA 


•  A<  »  jm 


A^NTiENT  AtmfStih  (SdyrfS^i  of  Aisfd  Ibmdtf  dr  teiiiM^ 

"lirhich^  though  no^  pafhtps  ^gMtted  <M<C  to  ^ya«e  febfeans 

were  aduaHjr  in  the  HiMs  'Of  'die  <frown  in  idie  time  of  Ed*> 

'Wftrd  the  confeflbr^  \k  WilMstti  ^e  isM^eror  |  and  to4tf^ 

<pettr  tohareleen  by  ibe  gMH  €luMy  in  the  wthequrrxaUed 

domefday-book "".    The  tenants  of  th«fe  Itttldi^  ittnkr  die 

crown,  were  not  all  of  the  fame  order  or  degree*    Some  of 

them^'as  Britton  tcsftifics",  continued  for  a  longtime  pure 

tind  ^folttte  villeins,  dependent  on  the  w!tl  of  the  lord  s  mA 

thofe  who  have  fiicceeded  them  in  tf^^ir  leMrres  llow  HSkx 

from  common  copyholders  in  only  a  few  points  \    Others 

were  in  great  meafure  enfranchifcd  by  the  it^al  favour:  being 

only  bound  in  refpe£b  of  their  lands  to  perfdrm  fomc  of  tihb 

better  fort  of  villein  fervices,  bat  thofe  determinate  and  certain; 

as,  toplough  the  king^  land  for  focnany  days,  toftlpiplyhis  court 

With  fuch  a  quantity  of  provifionft,  or  other  ftated  fervices;  all 

of  which  are  now  changed  into  pecuniary  rents :  and  in  con- 

Cderation  hereof  they  had  many  imrnunities  and  privileges 

granted  to  them  >;  as,  to  try  the  rightof  Aeir  property  in  a  pe* 

culiar  court  of  their  own,  odled  a  com  of  antient  dem'e&e, 

by  a  peculiar  procefs  denominated  a  ivnrtt  of  right  cf(!f^if)i 

not  to  pay  toll  or  taxes;  not  to  contribute  to  the  cxpences  ot 

knights  of  the  ihirc ;  not  to  be  put  on  juries ;  and  the  like/« 

»  F«  N.  B.  14.  r6,  ^  4  laft.  369* 

Be.  66*  9F.  N.B*-ii» 

•  F.  N.B.  i»8.  titid,i^ 


m^Ki^i^i^^^mf^mm 


(7)  In  an  a£lton  of  eje£lment>  it  may  be  pleaded  In  alme* 
ment,  that  the  lands  are  part  of  a  manor  wkidi  it-  held  in  anfient 
demelbe;  but  fuch  a  pl«a  mult  be  fworn  10,  sad  4s  aet'fiiwoiwed* 
Z  Brtrr.  1046. 

IThsss 


r  f 

Ch. 6.  0/  TniH  OS.  too 

The^e  tenant*  fliereforet  ^ough  fhett  tenurehezhkhxtelf 
copyhold,  yet  fasre  an  interefi  equiTalent  to  a  fredold  s  for, 
notwithftsmdmg  their  femeevwete  of  a  bafe  and  villenous  oril 
ginal%  yet  the  tenants  were  efteemed  in  all  other  refpeAs  to  be 
highly  privileged  villeins ;  and  efpecially  for  that  their,  fervices 
were  fixed  and  determinate,  and  that  they  could  not  be  com- 
pelled (like  puve  villeins)  to  relinquifii  thefe  tenements  at 
Ae  lord's  wiH,  or  t&hold  them  againft  their  own  :  <<  et  ideo^ 
fiiysBraAon,  Scuntur  liben.^  Brittonalfe,  from  fiich  their 
freedom^  caOs  them  abfolutely  fikemans^  and  their  tenors 
JHetnmrusf  which  he  defcribes'  to  be  ^linds  and  tenement^ 
«*  which  are  not  held  by  knight^fervice,  nor  by  grand  ferjean* 
^  ty,  nor  by  petit,  bnt  by  fimple  ferrices,  being,  as  it  were, 
^  lands  enfranchifed  by  die  king  or  his  picdeceflbrs  from 
*<  their  antient  demefiie.''  And  the  (ame  name  u  alfo  given 
them  in  Fleta  \  Hence  Rtzherbert  obfarves^,  that  nolanda. 
are  antieilt  demefne,  but  lands  holden  in  fecage ;  that  is, 
act  in  free  and  common  focage,  but  in  this  amphibious  ftib« 
ordinate  clafi  of  viflein-focage.  And  it  is  poffihie,  that  aa 
diis  fpecies  of  focage  tenure  is  plainly  foumted  upon  predial 
fervices,  or  fervices  of  the  plough,  it  may  have  given  caufe  to 
imagiile'tfaat  all  focage  tenurrs  arofe  from  the  fame  original; 
for  want  of  diftinguiihing,  with  Bra£b>n,  between  free-focage 
or  focage  of  frank-tenure,  and  villein-focage  or  focage  of 
antient  demefne. 

Lamm  hdden  by  this  tenure  are  therefore  a  fpecies  of 
eopyhoM,  and  as  fuch  preferred  and  exempted  from  the 
operation  of  the  ftatute  of  Charles  II*  Yet  they  differ  from 
conmum  copyholds,  principally  in  the  privileges  before- 
mentioned  :  as  alfo  they  differ  from  freeholders  by  one  efp&r 
cial  mark  and  tin£lure  of  villenage,  noted  by  Bra£ion  and 
temaimng  to-  this  day ;  vne*  that  they  cannot  be  conveyed 
from  man  toman  by  the  general  common  law  conveyances  of 
feoffment,  andidie  reft }  but  muft  pafs  by  furrender  to  the 
lord  or  his  fteward,  in  the  manner  of  common  copyholds : 

•  Gilb.  halU  of  cuh.  i6.  S(  30*  «  A  i.  r.  8. 

lc«^6»  «N.  B«  13. 

la  yet 


loi  ^i^   R  I  O  H  T  s,  feooK  IL 

yet  With  this  difttnAion  %  that,  hi  the  furren^er  of  diefo 
lands  in  antient  demefne,  it  h  not  ufed  to  fay  <<  to  hold  at 
<<  the  will  of  the  lonP*  in  their  copies,  but  only,  <<  to  hM 
*•  according  to  the  cuftom  of  the  manor. ^*  ... 

Thus  have  we  >taken  a  compendious- view  of  the  principal 
and  fundamental  points  of  the  doctrine  of  tenuresi  both 
•tinttent  and  modern,  in  which  we.  cannot  but  remark  the 
mutual  connexion  and  dependence  that  all  of  them  have 
upon  each  other-  And  upon  the  whole  it  appears,  that^ 
whatever  changes  and  alterations  thefe  tenures  have  in  pro* 
cefs  of  time  undergone,  from  the  Saxon  sera  to  the  in.  Can 
11.  all  lay  tenured  are  now  in  cStGt  reduced  to  two  fpecies  ^ 
free  tenure  in  common  focage,  and  bafe  tenure  by  copy  of 
coutt  roll.  '     , 

I  MENTIONED  Idy  tcnnres  only.;  becaufe  there  -is  ftill  be- 
hind one  other  ipecies  of  tenure,  referved  by  the  ftatute  of 
Charles  II,  which  is  of  a  fpiriiual  nature,  and  called  the  te- 
nure in  fraok'^almoign. 

» 

V.  Tenure  in  frankalmoign^  in  libera  eletmrfyna^  or  ^rec 
alms,  is  that,  whereby  a  religious  eorporatipn,  aggregate  or 
fole,  holdeth  lands  of  the  dojnof  to  them  and  their  fucceiTors 
for  ^vcr  ^  The  fervice  which  they  were  bound  to  render  for 
thefe  lands  was  not  certainly  defined :  bdt  only  in  general  to 
pray  for  the  fouls  of  the  donor  and  hisi  heirs,  dead  or  ali?e  $ 
a«d  therefore  they  did  no  fealty,  (which  is  incident  to  all 
other  fervices  but  this  *)  becaufe  this  divine  fervice  was  of  a 
higher  and  more  exalted  nature  ^.  This  is  the  tenure,  \yy, 
which  almofl:  all  the  antient  monaileries  and. religious faoufes 
held  their  lands;  and  by  which  the  parochial  clergy,  and  very 
many  ecclefiadical  and  eleemofynary  foundations^  hold  them 
at  this  day  ^;  the  nature  of  the  fervice  being  upon  the  reform** 
ation  altered,  and  maJe  conformable  to  the  purer  do£lrine9 
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of  t&e  church  of  England,  It  was  an  old  Saxon  tenure ;  and 
continued  under  the  Norman  revolution,  through  the  great 
refpe£l  that  was  (hewn  to  religion  and  religious  men  in  r  102  ] 
antient  times.  Which  is  alfo  the  reafon  that  tenants  in 
franhalmrign  were  difcharged  of  all  other  fervices*  except  the 
trinoda  neceffitas^  of  repairing  the  highways,  building  caiUeSy 
and  repelling  invafions  ^ :  juft  as  the  Druids,  among  the 
sntient  Britons^  hsAemnium  rerumimmunitatem  "*•  Ai^,  even 
at  prefent,  this  is  a  tenure  of  a  nature  very  diftind  from  all 
otl^ers »  being  aot  in  the  leaft  feodU  but  merely  (jpiritual. 
For  if  the  fervice  be  negle£led,  the  law  gives  no  remedy  by 
diftrefs  or  otherwife  to  the  lord  of  whom  the  lands  are  holden  $ 
but  merely  a  complaint  to  the  ordinary  or  vifitor  to  corre£^ 
it  ^  Wherein  it  materially  differs  from  what  was  called  U" 
fufrf  ij  divine  fervice :  in  which  the  tenants  were  obliged  to 
do  fome  fpecijil  divine  fervices  in  certain ;  as  to  fing  fo  many 
mafies,  to  diftribute  fuch  a  fum  in  alms,  and  the  like ;  which, 
being  ezprefsly  defined  and  prefcribed,  could  with  no  kind 
of  propriety  be  CdXLcdJree  alms ;  efpecially  as  for  this,  if  un* 
performed,  the  lord  might  difbrein,  without  any  t:ompIaint 
to  the' vifitor '.  All  fuch  donations  are  indeed  now  out  of 
ufe :  for,  fince  the  ftatute  of  quia  emptores,  1 8  E)dw.  I,  npnc 
but  the  king  can  give  lands  to  be  holden  by  this  tenure  f •  So 
that  I  only  mention  them,  htczvik  frankalmoign  is  exceptec^ 
by  name  in  the  ftatute  of  Charley  |I,  s^nd  therefore  fubfifts  in 
many  inftances  at  this  day.  Which  is  all  that  fiiall  be  re- 
marked concerning  it ;  herewith  concluding  our  obfervations 
on  the  nature  of  tenures. 
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CHAPTXR     THE    SEVENTH. 


OF    FREEHOLD    ESTATES,    6? 

INHERITANCE. 


THE  next  objefbs  of  our  difquifitionsare  the  nature  and 
properties  of  eftates.  An  eftate  in  lands,  tenen)ents» 
and  hereditaments,  Ggnifies  (iich  interell  as  the  tenant  hath 
therein :  fo  that  if  a  man  grants  all  his  eftate  in  Dale  to  A  and 
bis  heirs,  every  thing  that  he  can  poHibly  grant  fliadl  pafs 
thereby  *.  It  is  called  in  hztinjlatus  ;  it  fignifying  the  con- 
dition, or  circu,mftance,  in  which  the  owner  (lands,  with 
regard  to  his  property.  And,  to  afcertain  this  with  proper 
precifion  and  accuracy,  eftates  may  be  conGdered  in  a  three* 
fold  view :  firft,  with  regard  to  the  quantity  of  inierejt  which 
the  tenant  has  in  the  tenement :  fecondly,  with  regard  to  the 
time  at  which  that  quantity  of  intereft  is  to  be  enjoyed  :  and,, 
thirdly,  with  regard  to  tht  oumher  and  conneSions  of  the 
tenants. 

First,  with  regard  to  the  quantity  of  interejl  which  the 
tenant  has  in  the  tenement,  this  is  meafured  hy  it's  duration 
and  e^t^nt.  Thus,  either  hb  right  iofpofleflion  is  to  fubfift 
for  an  uncertain  period,  during  his  own  life,  or  the  life  of 
another  man :  to  determine  at  his  own  deceafe,  or  to  remain 
to  his  defcendants  after  him :  or  it  is  circumfcribed  within  a 
certain  number  of  years^  mqpths,  or  days :  or,  laflJy,  it  ia 
infinite  and  unlimited,  being  vefted  in  him  and  his  reprefent- 
atives  for  ever,    And  this  occafions  the  primary  diviCon  of 
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eftateSft  into  fuch  a$  Txt  freehold,  and  fuch  as  are  Ufi  than 
JreeboliU 

An  eftate  of  freehold,  iiierum  tenementum^  or  franktene- 
ment,  b  defined  by  Britton  ^  to  be  «  the  ptffeffion  of  the  foil 
^  by  a  fireeman.**  And  St*  Germjn^  tells  us,  that  <<  the 
^  poflefEon  of  the  land  is  called  in  the  law  of  England  the 
^  firanktenement  or  freehold.''  Such  eftate  therefore,  and 
90  oth^r^  as  requires  a^ual  poflellion  of  the  land,  is  legally 
ipeaking^ir^^^ :  which  actual  poiTeflion  can,  by  the  courfe 
of  the  commog  law,  be  only  given  by  the  ceremony  called 
liyery  of  feifin,  which  is  the  fame  as  the  feodal  inveftiture. 
And  irom  thefe  principles  we  may  extra£t  this  defcription  of 
a  freehold ;  t^at  it  is  fuch  an  eftate  in  lands  as  is  conveyed 
by  livery  of  feifin,  or  in  tenements  of  an  incorporeal  na* 
ti^FC,  by  what  is  equivalent  thereto.  And  accordingly  it  is 
laid  down  by  Littleton ',  that  where  a  freehold  (hall  pafs,  if 
liehov^th  to  have  livery  of  feifin.  As  therefore  eftates  of 
Jobtritance  and  eftates  for  life  could  not  by  common  law  be 
conveyed  without  livery  of  feifin,  thefe  are  properly  eftates 
of  freehold ;  and,  as  no  other  eftates  were  conveyed  with  the 
f;ime  folemnitjf,  therefore  no  others  are  properly  freehold 
dUtes(x)« 

^  c.  |$.  V  Or* i^  Sttfd.  b. «.  d*  12*  <  (59. 

(i)  A  freehold  eftite  fcems  to  be  any  eflace  of  inherit- 
ance«  or  for  life,  in  either  a  corporeal  or  incorporeal  here* 
dkamfDt,  ejdiling  tn*  or  arifing  fvom,  real  property  of  free 
iBBintt ;  that  ii^  now,  of  all  which  it  not  copyhoU.  And  the 
kanie4  Jtvlge  has  dfewheie  iaformcd  iis»  that  «*  tithes  and  fpi<i^ 
«'  rimA  daei  are  freehold  ei»te9>  whether  the  land  out  of  which. 
«*  they  ifoe  are  bond  or  free,  being  a  feparate  and  diftiofi  inherit* 
**  anpe  bom  the  landa  themielves.  And  in  ;his  view  they  muft  be 
diAipgoiibed  and  excepted  from  other  incorporeal  hereditaments 
ifitting  oDt  of  land*  at  rents*  &c.  which*  in  general*  will  fol- 
''  low  the  nature  of  their  principal*  and  cannot  be  freehold*  nnleft 
^  the  Aock,  from  iriiich  they  fpring*  be  freehold  aUb/*  i  8L 
Traatt  116. 

1 4  Estates 


io4  ^Be  Rights  Boold  II> 

Estates  of  freehold  (thus  underftood)  are  either  eftat^s  of 
inheritance^  or  t^ztts.not  of  inheritance.  The  former  arc  again 
divid/sd. into  inheritances  abfolute  ox  itt^fimp\c\  and  inherit* 
anccs  litnited,  one  fpecics  of  which  we  ufually  call  fcc-tail.. 

I.  Tenant  in  f^e-fimple  (or,  a^  he  is  frequently  ftilcd. 
tenant  in  fee)  is  he  that  hath,Iahds>  tenemehts,  or  heredita- 
ments, to  hold  to  him  and  his  heirs  for  ever* }  generally^ 
abfolutely,  and  (imply  3  without  mentioning  ivhat  heirs,  but^ 
referring,  that  to  his  own  pleafure,  or  to  the  difpodtion  of  the* 
law.     The  true  meaning  of  the  word  fee  (feodum J  is  the' 
fame  with  that  of  f^ud  or  iief,  and  in  it's  original  fenfe  it  is 
fiocliakcn  in  contradiftin£lion  to  allodium^ ;    which  lattet  the 
writers  on  this  fubje^  define  to  be  every  man's  own  land^ 
which  he  poflefleth  merely  in  his  own  right,  without  owing 
any  rent  or  fcrvice  to  any  fuperior.    This  is  property  in  .it*8 
Blgheft  degree  \  and  the  owner  thereof  hath  abfoluium  et  di*. 
reHum  dominium^  and  therefore  is  faid  to  be  feifed  thereof 
abfolutely  in  dominicofuoy  in  his  own  demefne.  '  Bnt  feodum, 
or  fee,  Js  that  which  is  held  of  fqme  Aipertpr,  on  condition 
of  rendering  him  fervice ;  in  which  fuperior  the  ultimate 
property  of  the  land  refides.    And'thet^fore  fir  Henry  Spel« 
man  <  defines  a  feud  or  fee  to  be  the  right  which  the  Vafal  or 
tenant  ^hath  in  lands,  to  ufe  Ac  fame,  and  take  the  profits 
thereof  to  him  and  his  heirs,  rendering  to  the  lord  his  due 
Cervices  y  the  mere  allodial /rt^riV/y  of  the  foil  always  remain- 
ing in  the  lord.    This  allodial  property  no  fubje£l  in  England 
has  ^ ;  it  being  a  received,  and  now  undeniable,  principle  in 
the  law,  that  all  the  lands  in  England  are  bolden  mediately 
er  immediately  of  the  king.     The  king  therefore  only  iiatb 
abfoluium  et  direBum  dominium ' ;  but  all  fubje£^s'  lands  are  in* 
the  nature  of  feodum  or  fee ;  whether  derived  to  them  by 
dcfccnt  from  their  anceftors,  or  purchafcd  for  a  valuable  con- 
Cderation :  for  they  cannot  come  to  anym^n  by  either  of  thofc 
ways,   unlefs  accompanied  with  thofe  febdal  cldgs,  which^ 
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ivcre  laid  upon  the  firft  feudatory  when  it  was  originally  glint- 
ed. A  fubje£l  therefore  hath  only  the  ufufrufij  and  not  the 
abfolute  property  of  the  foil ;  or,  as  fir  Edward  Coke  ex-< 
prefTes  it'^,  he  hath  dominium  utile^  but  not  dominium  dire&um^ 
And  hence  it  is  that,  in  the  moft  folcmr)  a£ts^  of  law,  we 
ezprefs  the  ftrongeft  and  higheft  edate  that  any  fubjeft  can 
iiave^  by  thefe  words ;  f '  he  is  feifed  thereof  in  his  demefne^ 
**  as  ofjee,^*  It  is  a  man's  demefne,  dominicum,  or  prppcrty, 
fince  it  belongs  to  Jiim  and  his  heirs  for  ever :  yet  this  domi'^ 
nicum,  property,  or  demefne,  is  (lri£tly  npt  abfolute  or  alio* 
dial,  but  qualified  or  feodal :  it  is  his  demefne,  as'  of  fee  $ 
that  is,  it  is  not  purely  and  fimply  his  own,  fince  it  Is  hel4 
of  a  fuperior  lord,  in  whom  tiie  ultimate  property  refidcs. 

This  is  the  primary  fenfe  and  acceptation  of  the  word^^f  iq(S  1 
But  (as  fir  Martin  Wright  very  juftly  obferves  ^)  the  do&rine^ 
*<  that  ail  ]ands  are  holden,"  having  been  for  fo  m^y  ages  a 
fixed  and  undeniable  axiom,  our  £ngli(h  lawyers  do  very 
rarely  (of  late  years  efpect^ly)  ufe  the  yroxAf^  in  this  it^s 
primary  original  fenfe,  in  contradiitindlion  to  allgdium  or  abr 
folute  property,  with  which  they  have  no  concern  \  but  g^ 
Tiexally  ufe  it  to  exprefs  the  continuance  or  quantity  of  eftat^ 
A  fee  therefore,  in  general,  fignifies  an  eftate  of  inheritance  \ 
being  the  higheft  and  moft  extenfive  intereft  that  a  man  can 
have  in  a  feud :  and,  when  the  term  is  ufed  fimply,  without 
^ny  other  adjun£l,  or  has  the  adjunO:  ofj?7////f  annexed  to  i\^ 
{as  a  fee,  or  a  fee-fimple)  it  is  ufed  in  contradiftin£Uoft  tQ 
a  fee  conditional  at  the  common  law,  or  a  fee-tail  by  the 
(tatute ;  importing  an  abfolute  inheritance^  clear  of  any  con? 
dition,  .limit^tion^,  or  reftridions  to  particular  heirs,  but 
defcendible  to  the  heirs  general,  whether  male  or  female,  lir 
ncal  or  collateral.  And  in  no  other  fenfe  than  this  is  the  king 
faid  to  be  feifed  in  fee,  he  being  the  feudatory  of  no  man  "*• 

Taking  therefore^^^  fox;  the  future,  unlefs  where  otI)^rwlfe 
explained,  in  this  it's  fecondary  fenfe»  aa.aft.afe  of  inheritancet 
it  is  applicable  to^  and  may  be  had  in,  any  kind  of  heredjta* 
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.  ments  either  corporeal  or  incorporeal ".  But  there  h  this  dif- 
tio£lion  between  the  two  fpecies  of  heredltsuneiUs  y  that,  of 
a  corporeal  inheritance  a  man  0ia}I  be  did  to  be  feifed  m  his 
iemefne^  as  of  fee  \  of  an  incorporeal  one,  he  &all  only  be  f»d 
to  be  feifed  as  offecy  and  not  in  his  demefne  <>•  For,  as  in* 
corporeal  hereditaments  are  in  their  nature  collateral  to,  aiid 
iflue  out  of,  lands  and  houfes  %  their  owxier  hath  no  property, 
dofmmcum^  or  demefne,  in  the  thin^  itfelf,  but  hath  only  fome- 
tiling  derived  out  of  it ;  refembling  the  Jerviiutes,  or  fervices^ 
of  the  ciril  law  \  The  dominium  or  property  is  frequently 
[  107  ]  in  one  man,  while  the  appendage  or  fervicc  is  in  another. 
Thus  Gaius  may  be  feifed  as  of  fee  of  a  way  leading  over  the 
land,  of  which  Titius  is  feifed  ia  ku  demefne  as  of  fee. 

The  fee*fimple  or  inheritance  of  lands  and  tenements  ts 
generally  vefted  and  refides  in  fome  perfon  or  other  \  though 
divers  inferior  eftates  may  be  carved  out  of  it»  As  M  one 
grants  a  leafe  for  twenty-one  years,  or  for  one  or  two  lives^ 
the*  fee-fimple  remains  vefted  in  him  and  his  heirs ;  and  after 
the  determination  of  thofe  years  or  Kves,  the  land  reverts  to 
Ae  grantor  or  his  heirs,  who  fliall  hold  it  again  in  fee*fimple. 
Tet  fometimes  the  fee  may  be  in  abeyance^  that  is  (as  the 
word  (ignifies)  in  expedation,  cemembrance,  and  contem* 
plation  in  law  \  there  being  no  perfon  in  effij  in  whom  rt 
tan  veft  and  abide :  though  the  law  confiders  it  as  always 
potentially  exifting,  and  ready  to  veft  whenever  a  proper 
owner  appears.  Thus,  in  a  grant  to  John  for  life,  ant) 
afterwards  to  the  heirs  of  Richard,  the  inheritance  is  plainly 
neither  granted  to  John  nor  Richard,  nor  can  it  veft  in  the 
Iteirs  of  Richard  till  his  death,  nam  nemo  efl  haeres  viventis  .• 
it  remains  therefore  in  waiting  or  abeyance,  during  the  life 
of  Richard '  (2).  This  is  likewife  always  the  cafe  of  a  parfon  of 
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.  (z)  The  iniierita^iice  of  remainder  in  ibch  a^ca(e  has  been  favd  «> 
be  in  abeyance^  or  in  nuhihusp  or  in  gremio  Ugis  ;  but  Mr.  Fe^TBeji 
!|vitb  great  ability  and  learning,  has  expofed  the  fut^i^y.of  jjicfe 
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a  churchy  wlio  hath  only  aa  eftate  therein  for  the  term  of  his 
Sfe  s  and  the  inheritance  remains  in  abeyance  ^  And  not 
^iml J  the  fee,  but  the  freehold  alfoj  may  be  in  abeyance ;  a$, 
vhen  a  paribn  diesj  the  freehold  of  his  glebe  is  in  abeyance, 
until  a  fucceflbr  be  namedj  and  then  it vefts  in  the  fucceflbr*  (3  )• 

The  wordf  heirSj  is  neceflary  in  the  grant  or  donation,  in 
mder  to  make  a  fee,  or  inheritance.    For  if  land  be  given 

•  UtL  §  646.  t  Ibid.  §  647« 

cxpreffions,  and  the  erroocfons  ideay  which*  have  been  conveyed  bf 
tkem.  Mr.  Peame  prodoces  aitdMities,  which  prove  beyoikl 
couti'oyerfy,  **  that  where  a  remaimler  of  ipheritance  is  Kmked  w 
«  €mtmgt»ejf  by  way  of  oTe^  or  by  devife^  the  iaheritaooe  in  the 
*«  flsean  dme^  if  aoc  otherwiic  difpofcd  of«  remfoof  in  the  granior 
'«  and  hia  bars,  or  in  the  heirs  of  the  teftator«  until  the  contio* 
^  gency  happens  to  take  k  out  of  them.''  Feartie^  Com.  Rem^  5  ly 
4th  edition* 

But  aIthongfa>  as  Mr.  Feame  obferves,  **  different  opinions  have 
*'  prevailed  in  refped  to  the  admiffion  of  this  dodrme  in  convey* 
««  ances  at  common  law/'  {Jib.  526.)  yet  he  adduces  argnments 
^Ad  aathorides^  which  render  the  dodrine  as  unqueftlonaUe  in 
this  cafe  as  in  the  two  former  of  ufis  and  deHjlfes.  ti  therefore  in  the 
infbnce  put  by  the  leaned  Judge^  John  ihould  determine  his  eftate^ 
either  by  his  deaths  or  by  a  feoffment  in  fee,  whkb  mnomits  to' a 
Jbrfeimre,  in  the  lile-fime  of  &ichard»  under  which  circumibncei 
de  remainder  never  coald  veft  in  the  heirs  of  Richard  i  in  that 
caie#  the  grantor  pr  his  heir  may  enter  and  refume  the  efUte. 

(3)  Mr.  Feame  having  attacited  with  fo  much  fuccefs  the  doc- 
trine of  abeyance*  the  Editor  may  venture  to  obferve,  with  refped 
to  the  two  lail  inftances,  though  they  are  cdleQed  from  the  text 
of  Litdeton,  that  there  hardly  feems  any  neceffity  to  refort  to  abey- 
smce,  or  io  the  clouds,  to  explain  the  refidence  of  the  inheritance. 
or  of  the  freehold.  In  the  Brit  cafe,  the  whole  fee-fiople  is  con- 
veyed to  a  ible  corporation*  the  parfon  and  his  Aicceflbrs ;  bqt 
if  any  intereft  is  not  conveyed,  it  fHll  remains*  as  in  the  formev 
note*  in  the  grantoc  and  his  heirs,  to  whom*  upon  the  diifelution  of 
the  corporation*  die  eftate  will  revert.  See  i  vol.  484..  And^ 
the  fecond  cafe*  the  freehold  feems*  in  fadt*  Iroin  the  moment  of 
the  death  <yf  the  parfon*  to  reft  and  abide  in  the  fuoeeifor)  who  it 
btought  into  view  and  notice  by  the  inftitution  and  indudion ;  fee 
afcel'  indudion  he  can  recover  all  the  rights  of  the'  dmrcb*  wUdi 
accrued  from  die  death  of  the  predccdflbr* ' 

to 
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ip  z  maij  for  ever,  or  to  him  apd  his  affigns  for  dyer,  thx^ 
vcfts  in  him  but  an  cftatc  for  life  "".  This  very  great  nicety 
about  the  infertion  of  the  word  ^*  heirs"  in  all  feoifments  and 
gr^pts,  in  oi4er  to  veil  a  fee,  is  plainly  a  relic  of  the  feoda} 
r  1^3  ]  ftriftnefs:  by  which  we  may  remember^  it  was  required 
that  the  form  of  the  donation  (hould  be  punctually  purfued  \ 
or  that,  as  Crag  *  expreflfes  i^  \n  the  words  of  Baldus,  ^<  i&- 
«*  nationesjthtjfriffijufisf  nequispIusJonaffifraefumaturquam 
<<  in  donatiprke  expreJiritJ*  .  And  therefore,  as  the  perfonal 
abilities  pjf  the  donee  were  originally  fuppoled  tp  be  the  only 
inducements  to  the  gift,  the  donee's  eftate  in  the  lan^  ex* 
tended  only  to^i$  pwn  petioQ,  and  fubfifted  no*  longer  than 
his  life ;  unlefs  the  donor,  by  «n  expyef&provifion  in  the  grant, 
gave  it  a  longer  ocntinuance,  and  extended  it  alfo  to  his  bars, 
^t  this  rule  is  nowYoftened  by  many  exceptbn&x, 

f'oR,  I.  It  does  not  extend  tq  devifes  by  will ;  in  which, 
^s  they  were  introduced  at  the  time  when  the  feodal  rigour 
was  apace  wearing  out,  a  more  liberal  conflrudiipn  is  allowed  j 
and  therefore  by  a  devife  to  a  man  fpr  ever,  or  to  one  and 
his  afligns  for  everi  or  to  one  in  fec-fimple,  the  devifee  hath 
an  eftate  of  inheritance  i  for  the  intention  of  the  devifor  la 
fuflkiently  plain  from  the  words  pf  perpetuity  annexed^  * 
though  he  hath  omitted  the  legal  words  of  inheritance.  But 
if  the  devife  be  to  2,  man  and  his  afligns,  without  annexing 
wofds  of  perpetuity,  there  the  devifee  fliall  take  only  an  eftate 
for  life ;  for  it  does  not  appear  that  the  devifor  intended  any 
more (4).     a.  Neither  does  this  rule  extend  to  fines  or  recovc«< 

'  *  Thid.  §  1.  >  ^  f .  ^  9.  f  i^, 

w  See  pag.  56.  7  Co.  Litt  9,  xo. 
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(4)  Bjot  it  19  not  necelTary  tp  ufe  any  words  pf  perpetuity  in  a 
^evife,  in  order  to  g\ye  a  fee-Aoiple^  where  it  appears  to  1^  the 
jptontion  of  i;ibe  te^tor  to  d|^fe  of  all  his  intereft  in  an  eftate» 
and  that  is  implied  froni  the  word  eiUte  alone ;  as  if  a  teftator 
gives  to  Richard  bis  eibte  ov  efiatej  Jupr  at  Dale,  though  neither 
keirs,  a/Sgiu,  or  any.  other  word  is  anbexed  to  Richard's  name,  yet 
he  talces  an  eftatp  in  fep-^n^pje.    i  T.  ^. 41 1 •  %T. R. 656.    S9 


Hes  confidered  as  a*  fpecies  of  conveyance;  for  thereby  ait 
eftate  in  fee  pafles  by  a£l  and  operation  of  law  witliout  the 
word  <<  heirs:"  as  ^  does  aifoj  for  particular  realbns,  Hf  certain 
other  methods  of  conveyance,  which  have  irelation  to  a  for*- 
mer  erant  or  eftate.  wherein  the  word  "heirS^'was  exprelTed  '; 
3*  In  creations  of  nobility  by  writ,*  the  peer  fo  created  hatn 
an  inheritance  in  his  title,  without  exprcfEng  the  word 
*'  Iteirs;"  for  heiHhip  is  implied  fax  the  creation^  unlefs  i;tbe 
otherwife  fpecially  provided:  but  in  creations  by  patent, 
which  z,itJiriifijuriSi  the  word  "heirs'*  muft  be  inferted^ 
otherwife  there  is  no  inheritance.  4.  In  grants  of  lands  to 
fole  corporations  and  their  fucccflbrs,  the  word  "  fucceilbrs'' 
Xupplies  the  place  of  "  heirs ;"  for  as  heirs  take  from  the  an-  [  109  !} 
ceftor,  'fo  doth  the  fucceflbr  from  the  predeceflbr*  Nayj  in 
a  grant  to  a  biihop,  or  other  fole  fpiritual  corporation,  in 
frankalmoign  i  the  word  ^^ frankalnmgr^  fuppUes  the  place  of 
**  fucceflbr^"  (as  .the  i/trord  "(u<;cefibrs"  fuppjies  the  place  of 
*<  heirs")  ek  vi  termini ;  and  in  all  thefe  cafes  a  fee-CmpIe 
.veils  in  fuch  fole  corporation.  But,  in  a  graqt  of  lands  to  a 
corporation  aggregate^  the  word  *<  fucceflbrs''  is  not  neceflkry, 
though  ufuadly  inferted:  for,  albeit  fuch  fimple  grant  be 
ftri£kly  only  an  eftate  for  life,  yet,  as  that  corporation  never 
4lics,  fuch  eftate  for  life  is  perpetual,  or  equivalent  to  a  fee* 
fimple,  and  therefore  the  law  allows  it  to  be  one  \  5.  Laftly^ 
in  the  cafe  of  the  king,  a  fee-GmpIe  will  veft  in  him,  with* 
tmt  the  word  ^  heirs"  or  "  fucceflbts''-  in  the  grant ;  partly 
from  prerogative  royal,  and  partly  from  a  reafon  fimilar  to 
the  laft,  becaufe  the  king  in  ji^dgment  of  law  never  dies  \ 
But  the  general  rule  is,  that  the  word  <*  heirs'^  is  ncceflary 
to  create  an  eftate  of  inheritancOi  / 

*  Co.  Litt..  9«  t  See  Vol.  I.  ^.  4S4.  b  Jhid,  249* 


alfo  where  lands  are  given  to  Richard  charged  with  the  payment 
of  a  fpecific  fuin»  and  which  is  not  to  be  raifed  out  of  the  rents  and 
profits^  fuch  a  devife  without  words  of  perpetuity  will  carry  a  fee* 
fimple  ;  for  otherwife  the  devifee  might  be  a  lofer  by  dying  before 
he  was  rcp^d  the  fum  charged  upon  the  eftate.  Hargr:  Co. 
Litf»  9.  i»  ' 

I  II.  We 
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t[.  We  are  next  to  confider  limited*  feed^  <^r  fudr  eftates 
of  inheritance  as  are  clogged  and  confined  with  condition^, 
or  qualifications,  of  any  fort.  And  thefe  we  may^  divide  into 
two  forts ;  i.  ^uaiiftedf  or  haft  fees :  and  2.  Fees  conditionat^ 
fo  called  at  t&e  common  law ;  and  aifterwards  iec^tml^  m 
conicquence  of  the  {latute  ^^  Jt^m/. ' 

7.  A  BASE,  or  qualified  fee,  is  fuch  a  one  as  has-aqualifica* 
iSoxi  fubjoined  thereto,  and  which  muft  be  dettti:inined  wfaei»- 
ever  the  quaKfication  annexed  to  it  is  at  an  end.  As»  in  die 
cafe  of  2c  grant  to  A  and  his  hdirs^  tenants  <yf  tbt'nuuur  tf 
Dde  f  in  this  inftanee,  whenever  die  heirs  of  A  ceafe  to  be 
tenants  of  ^at  manor,  the  grant  is  entirely  dc&ated.  So^ 
•when  Henry  VI  granted  to  John  Talbot,  lord  of  the  numor 
of  Kingftou-Lifle  in  Berks,  that  he  and  his  heirs,  lords  of 
the  (aid  manor,  fliould  be  peers  of  the  icafatt,  by  the  title  of 
haiotts  of  Lifle ;  here  John  Talbot  had  a  faafe-or  qualified 
fee  in  that  dignity  %  and,  the  inftant  he  or  his  heirs  quitted 
L  <  lo  3  ^  fe^^Bor^  of  this  manor,  the  dignity  was  9t  an  end.  This 
eilate  is  a  fee,  becaufe  by  poffibiGty  it  may  i^dure  for  ever 
in  a  man  and  his  heirs  %  yet  as  that  duration  depends  upoft 
the  concurrence  of  collateral  cifcnmftancesy  which  qualiff 
and  debafe  the  purity  of  the  donadott^  it  is  therefofe  a  ^ua* 
lified  or  bafe  fee. 

2.  A  CdHi^zTiotlAL  fee,  at  the  cenunon  h,^^  was  a  £bk 
Teftrained  Uy  fome  particular  heirs,  exclofipre  of  othecs : 
<<  donaikjiriila et  C9ar3ata^ /  Jicut cetttis haeredibasy quihtfdmm 
^  ajuccijpone  excivjls  t**  as  to  the  hek^of  a  nmrii  hody^  bjr 
which  only  his  lineal  defceudants  were  admitted,  ia  exdnfiott 
of  collateral  heirs  \  or,  to  the  heirs  male  of  his  body,  in  excIuGon 
both  of  collaterals,  and  lineal  females  alfo*  It  was  called  a 
conditional  fee,  by  reafon  of  the  condition  exprefled  or  un« 
]died  in  the  donation  of  it,  that  if  the  donee  died  without 
fiich  particular  heir$,  the  land  (houtd  revert  to  the  dqnor. 
For  this  was  a  condition  annexed  by  law  to  all  grants  what« 
ibever ;  that,  on  failure  of  the  heirs  Q[>ecified  in  the  grants  the 

c  C#»  Lite.  27.  4  Flct.  /,  3.  c.  3«  §  5* 
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gram  (hould  be  at  att  end,  and  the  land  retarn  to  if  s  afiticnt 
pr&irrietor  •.-  Such  conditioital  fees  were'  ftriflly  agreeable  to 
the  natufc  of  feuds/when  they  firft  ceafed  to  be  mere  eftates 
Hbr  fife,  and  were  not  yet  arrived  to  be  abfolute  eftates  in  fee- 
iimple.  And  we  find  ftrong  traces  of  thefe  limited,  condi- 
tional fees,  which  could  not  i>e  alienated  from  the  lineage  oC 
the  firft  purchafer,  in  our  eariteft  Saxon  law8^ 

Now,  with  regard  to  the  condition  annexed  to  thefe  lees 

tyy  the  common  law,  our  anceftors  held,  that  fuch  a  gift  {to 

^a  mata  and  the  heirs  of  his  body)  was  a  gift  upon  coodirion, 

that  -it  (hould  revert  to  the  donor,  if  the  donee  had  no  heics 

Q(f  his  body  ;  but,  if  he  had,  it  fhouid  then  remain  to  the 

•donee.    They  therefore  Called  it  a  fee^fimple,  on  conditioa 

"diat  he  had  i€ue.    Now  we  muft  obfer^e,  that,  when  any 

.condition  is  perfimned,  it  is  thencefoith  entirely  gone ;  asid 

€bt  thin^  to  which  it  watt  before  amiex^  beeomes  abfcriute, 

and  whoOy  unconditional.     So  that,  as  foon  as  the  grantee  r  r  # «  i 

had  any  {Roe  horn,  his  eft  ate  was  fuppofed  to  become  M^ 

lute,  by  the  performance  of  the  condition ;  at  leaft,  iar  thcfe 

three  purpofes:  i.  To  enable  the  tenant  to  aliene  the  land, 

-tod 'flieftby  to  bar  not  only  his  own  ifiixe,  but  alfi>  the  donor 

of  his  intereft  in  the  reverfion  K     2«  To  'fubjefib  him  to  fiia* 

felt  it  for  treafon ;  which  he  could  tibt  do,  till  iflue  bom, 

'Idnger  than  for  his  own  life ;  left  theneby  the  inheritance  of 

'Hhi  iffiie,  and  reverfion  of  the  donor^  might  have  been  de- 

foted^.    3.  To  empower  him  to  cfaa^  the  land  with  rents^ 

conimons,  and  certain  other  incumbrances,  fo  as  to  (riud  his 

*  fffliie^  And  this  was  thought  the  more  reafonable,  becaufe, 

hy  the  birth  of  ifiuci  the  poflibility  of  the  donor's  reverfion 

was-'rendered  more  diftant  and  precarious :  and  bis  intereft 

iieems  to  have  been  the  only  one  which  the  law,  as  it  then 

ftood,  was  folicftous  to  protect ;  without  much  regard  to 

the  right  of  fucceffion  intended  to  be  vtfted  in  dus'ifiiie. 

•  Plowd.  241*  LL.  Ael/fiJt  €.  37* 

'  Si  fuii  terram  haeretTttartam  baheat,  C  Co.  Lite  19.     2  Iftft.  233. 

£Mt  KOH  vtnJai  M  ctpua!s  batrnH^Mtftthf         ^  Go.  Lite  iM*    2  loft.  234* 
Jf  UR  vir9  frpbihiutm  fi,  fui  earn  aS  <C9«  Litt.  19, 

im^  se^i/vkp  nt  it4  fsntr*  nifytar, 

Hgwev^f 
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ilo^vcr}  if  the  tenant  did  not  in  faft  aliene  iht  land^i.  jt}ie 

courfc  of  defccnt  was  not  altered  oy  thl^  performance  of  the 

Condition ;  for  if  the  iflue  had  afterwards  died,  and  then  the 

.tenant,^  or  original  grantee,  had  died^  vrithqut  making  any 

alienation  s  the  land,  by  th^  terms  of  the  donation,  could 

defcend  to  none  but  the  heirs  cjf  his  isdy^  and  therefore^  in 

default  of  them,  mud  have  reverted  to  the  donor.  For  which 

ireafon,  in  order  to  fubje^  the  lands  to  the  ordinary  courfe  of 

defceht>  the  donees  of  thefe  conditional  fee-fimples  took  care 

to  aliene  as  footi  as  th^y  had  performed  the  condition  by 

shaving  ifiue }  and  afterwards  re^pUrchafed  the  lands,  which 

.gave  them  a  fe]e-fi9)t>lc  abfolute,  that  would  defcend  to  the 

heirs  general,  according,  to  the  courfe  of  the  common  law. 

And  thus  ftood  the  old  kvtr  yrith  r^egard  tb  condltibnal  fees : 

which  things,  fays  fit  £d^ard  Coke  ^^  though  they  feem  afv- 

tknt,  are  yet  neceflary  to  be  known.;  as  well  for  the  declaring 

how  the  common  law  ftood  in  fuch  cafes,  as  for  the  iakc  of 

'    .  annuities^  and  fuch  like  inheritances,  as  are  not  within  the 

.itatutes  of  entail^  and  therefore  remain  as  at  the  comn^n 

.law  (5). 

ti  1 1 2  1      '^^^  inconveniences,  which  Attended  thefe  limited  and  fet- 
*teEed  inheritances,  tvtre  probably  what  induced  the  judges  to 
giveaway  to  this  fubtile  fihefle  of  cooftrudiiori,  (for  fuch^it  un- 
doubtedly was)  iaorder  to  fliorten  the  dufation  of  thefe  cpi{- 
ditional  eftates.     But^  on  the  other  liand,  the  nObility,  ^1^ 
.  were  willing  to  perpetuate  their  pofleflions  iil  their  own  fi- 
•  miliesi  to  put  ^,  ftop  to  this  practice,  i>rocured  the  ftatute  of 
Weftniinfter  the  fecond  ^,   (commoiily  called  the  ftatute  dr 
donis  condittoHabUls )  tobe niade  ;  which pai<l  a greatd^r  r^gaxd 
td  the  private  will  and  intentions  of  the  donor,  than  to  the 
i^topriety  of  fuch  intentions^  or  any  public  .  confiderattons 
>  wbatfoever.     This  ftatute  revived  in  fome  fort  the  antient 
fcodal  reftraints  which  were  originally  laid  on  alienations,  by 

k  1  Inft.  it;.  •        '  i3Edw.  I.  c.  I. 


(5)  See  page  i<3,  f^Ji. 
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enabling,  ihat  from  thenceforth  the  will  of  tlic  donor  be  ob- 
ferved ;  and  that  the  tenements  fo  given  (to  a  man  and  thi 
heirs  of  his  body)  (hould  at  all  events  go  to  the  iflue,  if  thetc 
were  any }  or,  it  none,  (hould  revert  to  the  donors 

XJpow  the  conftruftion  of  this  aft  of  parliament,  the 
judges  determined  that  the  donee  had  no  longer  a  conditional 
fee-Cmple,  which  became  abfolute  and  at  his  own  difpofal,  the 
inftant  any  iflue  was  born ;  but  they  divided  the  eftate  into 
two  parts,  leaving  in  the  donee  i  new  kind  of  particular 
eilate,  iirhich  they  denortiinated  a  fie^tail^  \  and  veiling  in 
the  donor  the  ultiiilate  fee-fimple  bf  the  land,  expeftant  oh 
the  failure  of  ilTue ;  which  expeftant  eftate  is  What  we  now 
call  a  reverfion  ".  And  hence  it  is  that  Littleton  tells  us  <^, 
that  tenant  in  fee-tail  is  by  virtue  of  the  ftatute  of  Wcftmin* 
fter  the  fecond. 

Having  thtis  (hewn  the  origindt  of  cftatcs  tail,  I  notir 
jh'o^eed  to  confide,  ivhat  things  may,  or  may  not,  be  entailed 
under  the  ftatute  de  donis.  Tenements  is  the  only  word  ufed  [  i  tj  1 
in  the  ftatute :  and  this  fir  Edward  Coke  ^  expounds  to  com- 
prehend all  corporeal  hereditaments  whatfoever  ;  and  alfo  all 
incorporeal  hereditaments  which  favour  of  the  realty,  that  is, 
which  iflue  out  of  corporeal  ones,  or  which  concern^  or  ar^ 
annexed  to,  or  may  be  cxercifed  within  the  fame ;  aS,  rehts, 
eftovers,  commons,  and  the  like.  Alfo  offices  and  dignities, 
which  concern  lands,  or  have  relation  to  fixed  and  certain 
places,  may  be  entailed  ^.  But  mere  perfonal  chattels,,  which 
favour  not  at  all  of  the  realty,  caxlnot  be  entailed.     NeitheC 

^  The  exprcffion  futaiU  or  ftbium  to  cur  \  from  which  the  Frfnch  tailtet 

ulViatttv!^  was  bonowed  froir  the  feu-  and  the    Italiin  UgViart  tit,  formed* 

dill!: ;  (SeeCrag.  /.  r.  r.  lo.  §14,  25.)  (Spclm.  Gl^,  531  ) 

among  whom  it  figniiiei  anv  mutilared  ^  2  Inft.  33  j^ 

or  truncated  ifihericance,  from  which  ^  §>3' 

the  hetrc general  were  ^«/ off  (6);  being  P  1  In<l.  19,10. 

Arrived  from  the  batbarous  veib  ttiharti  4  7  Rep.  33. 
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(6)  Or  is  it  not  rather  called  fo  becaufc  ic  \%  a  part  €ut  out  of  the 
whole? 

Vol.  11.  K  caa 
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can  an  office,  \vhich  merely  relates  to  fuch  perfonal  chattels ; 
nor  an  annuity^  which  charges  only  the  perfon,  and  not  the 
lands,  of  the  grantor.  But  in  thefe  laft,  if  granted  to  a 
man  and  the  heirs  of  his  body,  the  grantee  hath  (till  a  fee 
conditional  it  common  law,  as  before  the  ftatute ;  and  by  his 
alienation  (after  ifiue  bom)  may  bar  the  heir  or  reverfioner '  (7). 
*  An  eftate  to  a  man  and  his  heirs  for  another's  life  cannot  be 
entailed ' :  for  this  is  (IriAly  no  eftate  of  inheritance,  (as  will 
appear  hereafter }  and  therefore  not  within  the  ftatute  A  donis  ( 8  }• 
Neither  can  a  copyhold  eftate  be  entailed  by  virtue  of  the 
JtatuU ;  for  that  would  tend  to  encroach  upon  and  reftrain 
the  will  of  the  lord :  but,  by  the  Jpecial  cufiom  of  the  manor, 
.a  copyhold  may  be  limited  to  the  heirs  of  the  body  * ;  for 
here  the  cuftom  afcertains  and  interprets  the  lord's  will  (9). 

Next,  as  to  the  feveral  fpecies  of  eftates-tail,  and  how 
they  are  refpedlively  created.  Eftates-tail  are  either  getwral 
or  J^ciaL  Tailogeneral  is  where  lands  and  tenements  are 
given  to  one,  and  the  btirs  of  his  body  begotten :  which  is  called 


r  Co.  Litt.  191  2 o* 
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(7)  If  an  annuity  is  granted  out  of  perfonal  property  to  a  man 
and  the  heirs  of  his  body»  it  is  a  fee-condidonal  at  common  law, 
dnd  there  can  be  no  remainder  or  further  limitation  of  it ;  and  when 
the  grantee  has  liTue,  he  has  the  full  power  of  alienation*  and  of 
barring  the  poillbility  of  it's  reverdng  to  the  grantor  by  the  ex- 
tinction of  his  iflue.     2  Frf.  170.  1  Bro.  325* 

But  out  of  a  term  for  years,  or  any  perfonal  chattel,  except  in 
the  inflance  of  an  annuity,  neither  a  fee-conditional  nor  an  eftate* 
taU  can  be  created ;  for  if  they  are  granted  or  devifed  by  fuch 
words  as  would  convey  an  ellate-tail  in  real  property,  the  grantee 
or  devifee  has  the  entire  and  abiblute  intereft  without  having  iiTue  ; 
and  as  foon  as  fuch  an  interefl  is  vefted  in  any  one,  all  fubfequent 
limitations  of  confequence  become  null  and  void,  1  Bro,  274. 
Harg,  Co.  Lin,  20.    Fearne,  34$ •  3^  ed. 

(8)  Seepage  260./^. 

(9)  See  page  372./^. 
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tail-general,  becaufe,  how  often  foevef  firch  (k^'ee  in  tail 

be  married,  his  iflue  in  general  by  all  and  every  fuch  mar« 

riage  is,  in  fuccelli?e  order,  capable  of  inheriting  the  eftatc-^ 

tail,  per  firmam  doni ".     Tenant  in  tail-fpecial  is  whefc  the 

gift  is  reftrained  to  certain  heirs  of  the  donee's  body,  and 

does  not  go  to  all  of  them  in  genera).     And  this  may  hap 

pen  federal  ways  ^«     I  fliali  inftance  in  only  one ;  as  where  f  i  14  ] 

lands  and  tenements  are  given  to  a  man  and  the  htirs  of  hu 

hody^  on  Mary  his  now  Huift  to  be  begotten  :  here  no  iiTuc  can 

inherit,  but  fuch  fpecial  iiTue  as  is  engendered  between  them 

two ;  not  fuch  as  the  hufband  may  have  by  another  wife  i 

and  therefore  it  is  called  fpecial  tail.     And  here  we  may  ob* 

ferve,  that  the  words  of  inheritance  (to  him  and  his  heirs) 

give  him  an  eftate  in  fee  ;  but  they  being  heirs  to  be  by  him 

begotten^  this  makes  it  a  fee-tail ;  and  the  perfon  being  alfo 

limited,  on  whom  fuch  heirs  (hall  be  begotten,  (viz.  Mary 

his  prefent  wife)  this  makes  it  a  fee-tail  fpecial. 

Estates,  in  general  and  fpecial  tail,  are  farther  diver£[««  . 
ficd  by  the  diftinAion  of  fexes  in  fuch  entails ;, for  both  of 
them  may  either  be  in  tail  male  or  tsAX  female*  As  if  lands  be 
given  to  a  man,  and  his  heirs  male  of  bis  body  begotten^  this  is 
an  eilate  in  tail  male  general ;  but  if  to  a  man  and  the  heirs 
female  of  bis  body  on  bis  prefent  nvife  begotten^  this  is  an  eftate  in 
tail  female  fpecial.  And,  in  cafe  of  an  entail  male,  the  heirs 
female  (hall  never  inherit^  nor  any  derived  from  them  ;  nor 
e  converfiy  the  heirs  male,  in  cafe  of  a  gift  in  tail  female  '« 
Thus,  if  the  donee  in  tail  male  hath  a  daughter,  who  dies 
leaving  a  fon,  fuch  grandfon  in  this  cafe  cannot  inherit  the 
eftate»tail ;  for  he  cannot  deduce  his  defcent  wholly  by  heirs 
male  t.  And  as  the  heir  male'muft  convey  his  defcent  wholly 
by  males,  fo  muft  the  heir  female  wholly  by  females.  And. 
therefore  if  a  man  hath  two  eftates-tail,  the  one  in  tail  male, 
the  other  in  tail  female ;  and  he  hath  iflue  a  daughter,  which 
daughter  hath  iflue  a  fon  \  this  grandfon  can  fuccecd  to  neither 

»  LItt.  ^  14,  ^  5.  «  JlUl>  S  *»»  **• 

w/*.i.  §16.  26, 27,28, 29.  rX^iV.  ^»4. 
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of  the  eftates  :  for  he  cannot  convey  bis  defcent  wholly  either 
in  die  male  or  female  line ''. 

As  the  word  heirs  is  neceflary  to  create  a  fee,  fo  in  farther 
limitation  of  the  (Iriclnefs  of  the  feodal  donation,  the  word 
body,  or  fome  other  words  of  procreation,  are  neceflary  to 
make  it  a  fee-tail,  and  afcertain  to  what  heirs  in  particular 
[  115  ]the  fee  is  limited.  If  therefore  either  the  words  of  inhe- 
ritance or  words  of  procreation  be  omitted,  albeit  the  others 
are  inferted  in  the  grant,  this  will  not  make  an  eftate-tail. 
As,  if  the  grant  be  to  a  man  and  his  ijhe  of  his  body^  to  a 
man  and  Yasfad^  to  a  man  and  his  children^  or  offspring;  all 
thefe  are  only  cftates  for  life,  there  wanting  the  words  of 
inheritance,  his  heirs '.  So,  on  the  other  hand,  a  gift  to  a 
man,  and  his  heirs  viale^  or  female^  is  an  eftate  in  fee-Cmple, 
and  not  in  fee-tail ;  for  there  are  no  words  to  afcertain  the 
body  out  of  which  they  fliall  iflue  ^.  Indeed,  in  lad  wills 
and  teflaments,  wherein  greater  indulgence  is  allowed,  an 
.^  ^  eftate-tail  may  be  created  by  a  devife  to  a  man  and  his  feedy 
or  to  a  mati  and  his  hdrs  male  s  or  by  other  irregular  modes 
of  expreflion*^(io). 

I'here  is  flilj  another  fpecics  of  entailed  eftates,  now  in- 
deed grown  out  of  ufe,  yet  (lill  capable  of  fubfifting  in 
law  J  which  are  cftates  ///  Hbero  maritagiof  or  frankmarriage. 
Thefe  are  defined  **  to  be,  where  tenements  are  given  by  one 
man  to  another,  together  with  a  wife,  who  is  the  daughter 
or  coufin  of  the  dortor,  to  hold  in  ftankmarriage.  Now  by 
fuch  gift,  though  nothing  but  the  Word  franhnarriage  is 

«  Co.  Lict.  15*  c  Co.  Lltt,  9.  37. 

»  Ibid.  20.  <*  Lilt,  §  i7i 

*»  Litt.  ^31.     Co.  LJtt.  27. 

(10)  Or  to  a  man  and  his  children,  if  he  has  ho  children  at  the 
^me  oi  the  devife  (6  Co.  17.) ;  or  to  a  man  and  his  pofterity 
(//.  BL  447.) ;  or  by  any  other  words,  which  (hew  an  intention 
to  reftrain  the  inheritance  to  the  dcfccndcnts  of  the  dcvifec.     See 

cxprcflcd. 
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exprefled,  the  donees  fhall  have  the  tenements  to  them,  and 
the  heirs  of  their  two  bodies  begotten .(  that  is,  they  are  te<^ 
nants  in  fpecial  tail.  For  this  one  -woxAyfrankmarrlagf^  does 
ex  vi  termini  not  only  create  an  inheritance^  like  the  word 
frankalmoign^  but  likewife  limits  that  inheritance  ;  fv^pplying 
Hot  only  words  of  defcem,'  but  of  procreation  alfo.  Spch 
donees  in  frankmarriage  are  liable  to  no  feivice  but  fealty  i 
for  a  rent  referved  thereon  is  void,  until  the  fourth  degree  of 
confanguiqity  be  pad  between  the  iflues  of  the  donor  and 
donee  *. 

Thb  incidents  to  a  tenancy  in  tail,  undex  the  {tatute 
Weitm,  2.  arc  chiefly  thefe  ^  i.  That  a  tenant  in  tail  may 
commit  wa/ie  on  the  eftate-tail,  by  falling  timber,  pulling 
down  houfes,  or  the  like,  without  being  impeached,  or  C  H^  ] 
called  to  account,  for  the  fame.  2.  That  the  wife  of  the 
tenant  in  tail  Oiall  have  her  d<nvery  or  thirds  of  the  edate*" 
tail.  3.  That  the  huiband  of  a  female  tenant  \n  tail  may  be 
jc^nant  by  the  curtefy  of  the  eflatertail.  4.  That  an  eftate-tail 
may  be  barred^  or  deflroyed  by  a  fine,  by  a  common  rccor- 
very,  or  by  lineal  warranty  descending  with  aiTets  to  thip 
heir.     All  which  v/ili  hereafter  be  explained  at  large. 

*  Thus  much  for  the  nature  of  e(tates  tail :  the  eftabliihi- 
ment  of  which  family  law  (as  it  is  properly  ftiled  by  Pigott  s) 
occafioned  infinite  difficulties  and  difputes  ^.  Children  grew 
difobedient  when  they  knew  they  could  not  be  fet  afide.; 
fanners  were  oufted  of  their  leafes  made  by  tenants  in  tail  \ 
for,  if  fuch  leafes  had*  been  va}id,  then  under  colour  of  long 
leafes  the  iflue  might  have  been  virtually  diGnherited  :  credi- 
tors were  defrauded  of  their  debts ;  for,  if  tenant  in  tail 
,iCould  have  charged  his  eftate  with  their  payment,  be  might 
siio  have  defeated  his  iflue,  by  mortgaging  it  for  as  inuch  as 
it  was  worth :  innumerable  latent  entails  were  produced  tp 
deprive  purchafers  of  the  lands  they  had  fairly  bought ;  of 
lUits  in  confequence  of  which  our  antient  books  are  full :  an^ 

?  Litt.  ^  X9>  10.  %  Com.  Recov.  5. 

f  Cp.  Lilt.  2»4<  ^  I  Rep.  iji. 
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treifons  were  encouraged  \  as  eftates-tail  were  not  liable  to 
forfeiture^  longer  than  for  the  tenant's  life.  So  that  they 
ivere  juftly  branded,  as  the  fource  of  new  contentions,  and 
mifchiefs  unknown  to  the  common  law :  and  aimoft  univer* 
fally  confidered  as  the  common  grievance  of  the  realm  '•  But 
as  the  nobility  were  always  fond  of  tins  ftatute,  becaufe  it 
prcferved  their  family  eftates  from  forfeiturci  there  was  little 
hope  of  procuring  a  repeal  by  the  legiflature ;  and  thercforci 
by  the  connivance  of  an  a£live  and  politic  prince^  a  methqd 
was  deyifed  to  evade  it. 

About  two  hundred  years  intervened  between  the  making 

of  the  ftatute  Je  donisj  and  the  application  of  common  recoi- 

veries  to  thjs  intend,   in  the  twelfth  year  of  Edward  IV  \ 

which  were  then  openly  declared  by  the  judges  to  be  a  fufR* 

[  z  1 7  ]  cient  b^r  of  an  eflate-tail  ^.     For  though  the  courts  had,  fo 

long  before  as  the  reign  of  Edward  III,  ver^  frequently 

hinted  ^heir  opinion  that  a  bgr  nyight  be  effisfked  iipon  thefe 

principles^,  ye^  it  never  was   carped  into  execiition;  till 

Edward  IV  obferving  *"  (in  the  difputes  between  the  houfes 

of  York  and  Jjancafter)  how  little  ^fkOt  attainders  for  treafon 

had  on  families,  lyhofe  eftates  were  prote£ted  by  the  fan£iuary 

of  entails,  gave  his  coun|:enance  tp  this  proceeding,  and  fufp 

fered  Taltarum's  cafe  tp  be   brought   before  the  court"  ^ 

wherein,  in  confequence  of  the  principles  then  laid  doinrn,  it 

-  was  in  efie£l  determined,  that  ^  common  recovery  fMlFered  bj 

tenant  in  tail  ihould  be  an  e^t^dua)  deftruAion  tliereof. 

What  common  recoveries  are,  both  in  thetr  nature  an4  con- 

fequepces,  ^nd  why  they  are  allowed  to  be  a  bar  to  the  cftate 

tail,  muft  be  referved  to  a  fubfequent  inquiry.     At  prefent 

I  (hall  only  fay,  that  they  ajre  fi^itious  proceedings,  intrc^ 

duced  by  a  kind  of  pia  frauSy  to  elude  thje  ^atute  d^f  donU^ 

which  was  found  fo  intolerably  mifchievous,  and  which  ye|t 

•ne  branch  of  the  legiflature  would  not  then  confent  to  re- 

*  Co.  Litt  19.  Moor.  156.  lO  Rep.  "  Pi'gotr.  8. 

3^'  ■  Year  book,    is  Edw.  IV.  14.  19, 

*  I  Rep.  131.    6  Rep,  40,  Fitth.^<^r.  thfauxrtcw.  20.  Bro.  Ahr. 
'  10  Rep.  37,  38.                                 iitd.^,tlt.  rtcov,invalui.i^,th.uUe  36. 
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peal :  andj  that  thefe  recoveries,  however  clandeftinely  Intro* 
4uced,  are  now  become  by  long  ufe  and  acquief^pence  a  molt 
common  aflurance  of  lands  i  and  are  looked  upon  as  the 
legal  mode  of  conveyance,  by  which  tenant  in  tail  may  dif-. 
pofe  of  his  lands  and  tenements :  fo  that  no  court  will  fuffer 
them  to  be  (haken  or  refleded  on,  and  even  a£lsof  parliament^ 
have  by  a  iidewind  countenanced  and  eftabliflied  them. 

This  expedient  having  greatly  abridged  eftates-tail  with 
regard  to  their  duration,  others  were  foon  invented  to  ftrip 
them  of  other  privileges.  The  next  that  was  attacked  waf 
their  freedom  from  forfeitures  for  treafon.  For,  notwith* 
ftanding  the  large  advances  made  by  recoveries,  in  the  com-* 
pafs  of  about  threefcore  years,  towards  unfettering  thefe  in- 
heritances, and  thereby  fubjefting  the  lands^to  forfeiture,  the 
rapacious  pruice  then  reigning,  finding  them  frequently  re- [  iiS  ] 
fettled  in  a  Gmilar  manner  to  fuit  the  convenience  of  families, 
had  addrefs  enough  to  procure  a  ftatute%  whereby  all  eftates 
of  inheritance  (under  which  general  words  eftates^tail  were 
covertly  included)  are  declared  to  be  forfeited  to  the  king 
upon  any  convi£lion  of  high  treafon. 

The  next  attack  which  they  fuffered  in  order  of  time, 
was  by  the  ftatute  32  Hen.  VIIL  c.  28.  whereby  certain  leafes 
made  by  tenants  in  tail,  which  do  not  tend  to  the  prejudice 
of  the  iiTue,  were  allowed  to  be  good  in  law,  and  to  bind 
the  iflue  in  tail  (11).  But  they  received  a  more  violent  blow,  in 
the  fame  feilion  of  parliament,  by  the  conftruAion  put  upon 
the  ftatute  of  finest  hy  the  ftatute  32  Hen.  VIII.  c.  36. 
which  declares  a  fine  duly  levied  by  tenant  in  tail  to  be  a 
complete  bar  to  him  and  his  heirs,  and  all  other  perfons, 
claiming  under  fuch  entail.  This  was  evidently  agreeable  to 
the  intention  of  Henry  VII,  whofe  policy  it  was  (befdJc 

•  II  Hea.  VII.  c.  to.  7  Hen.  VIII.       14  Geo.  11.  c;  20. 
c.  ^.      34  &  35  Hes.  VIII.   c.  20.  p  26  Hen.  VIII.  c  13. 

J4  tils.  c.  9.   4  4f  5  Abo.    c  i6.  44  Hen.  VII.  c.  24. 


(u)  See  page  319- Z^. 
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common  recoveries  had  obtained  their  full  ilrength  and  au- 
thority) to  lay  the  road  as  open  as  poJible  to  the  alienation 
of  landed  property,  in  order  to  weaken  the  ovetgrown  power 
of  his  nobles.  But  as  they,  from  the  oppofite  reafons,  were 
not  eafily  brought  to  confent  to  fuch  a  provifion,  it  was 
therefore  couched,  in  his  ad,  under  covert  and  obfcurc  cx- 
preflions.  And  the  judges,  though  willing  to  conftrue  that 
ilatutb  as  favourably  as  pofliblc  for  the  defeating  of  entailed 
eftates,  yet  hefitated  at  giving  fines  fo  extenfive  a  power  by 
mere  implication,  when  the  Itatute  ie  donis  had  exprefsly 
declared,  that  they  (hould  w/  be  a  bar  to  eftates-tail.  But 
the  ftatute-  of  Henry  VIII,  when  the  dodlrine  of  alienation 
was  better  received,  and  the  will  of  the  prince  more  impli- 
citly obeyed  than  before,  avowed  and  eftablifhed  that  inten- 
tion/ Yet,  in  order  to  preferve  the  property  of  the  crown 
from  any  danger  of  infringement,  all  eftates-tail  created  by 
the  crown,  and  of  which  the  crown  has  the  revcrfion,  are 
excepted  out  of  this  ftatute.  And  the  fame  was  done  with 
regard  to  common  recoveries,  by  the  ftatute  34  &35  Hen. 
VIII.  c.  20.  which  ena£l?,  that  no  feigned  recovery  had 
[  up  ]  againft  tenants  in  tail,  where  the  eftate  was  created  by  the 
crown ',  and  the  remainder  or  revcrfion  continues  ftill  in  the 
crown,  fliall  be  of  any  force  and  efFecl.  Which  is  allowing, 
indireflly  and  collaterally,  their  full  force  and  effcft  with  re- 
fpeft  to  ordinary  eftates-tail,  wh^re  the  royal  prerogative  Is 
not  concerned. 

Lastly,  by  a  ftatute  of  tlie  fuccecdiag  year  •»  all  eftatesr 
tail  are  rendered  liable  to  be  charged  for  payment  of  debt$ 
due  to  the  king  by  recprd  or  fpecial  contract  5  as  fincc,  by 
•  the  bankrupt  laws%  ;hey  are  alfo  fubjeded  to  be  fold  for  th^ 

debts  contracted  by  a  bankrupt*  And,  by  the  conftru&ion 
put  on  the  ftatute  43  Eliz.  c*  4.  an  appointmefit "  by  tenant 
in  tail  of  the  lands  entailed,  to  a  charitable  ufe,  is  good 
without  fine  or  recovery. 

EsTATEs-TAXL,   being  thus  by  degrees  unfettered,    are 
now  reduced  again  to  almoft  the  fume  ftate,  even  before  ifluc 

^  Co.  Litt.  37s.  t  Stat.  II  Jac.  I.  c.  19. 

f  33  HcB*  VIII.  c.  S9'  §  75?  "1  Verji.  453.    Chan.  Prec.  f  6. 

bom« 
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boTRy  9S  conditional  fees  were  in  at  common  law,  after  the 
condition  was  performed,  by  the  birth  of  iiTue.  For,  firft| 
the  tenant  in  tail  is  now  enabled  to  aliene  his  lands  and  tene-* 
ments  by  fine,  by  recovery,  or  by  certain  other  means ;  and 
thereby  to  defeat  the  intereft  as  well  of  his -own  ifTue,  though 
unborn,  as  alfo  of  the  reverfioner,  except  in  the  cafe  of  the 
crown  :  fecondly,'  he  is  n^v  liable  to  forfeit  them  for  high 
treafon :  and,  laftly»  he  may  charge  them  with  reafonable 
leafes,  and  alfo  with  fuchofJii9,de)>t^  as  are^ue  to  the  crown 
on  fptfcialties,  or  have  been  contraded  with  his  £dloiiLfiib« 
}c£ts  in  a  courfc  of  extenfive  commoroe* 


tao  Tbf  Kfntt  Boo<c  It 
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01    yREEHOLPS,    NOT    or 

INHERITANCE. 


WE  are  next  to  difcourfe  of  fuch  eftates  of  freehold^ 
as  are  not  of  inheritance,  but  /or  life  only.  And 
(»f  thefe  eftates  for  life,  fome  are  conventional^  or  exprefslf 
created  by  the  a£b  of  the  parties  \  others  merely  legale  or 
created  by  conftruAion  and  operation  of  law  ^.  We  will 
confid^r  them  both  in  their  order. 

I.  Estates  for  life,  exprefsly  created  by  deed  or  grant 
(which  alone  are  properly  conventional),  are  where  a  leafe  is 
made  of  lands  or  tenements  to  a  man,  to  hold  for  the  term 
of  his  own  life,  or  for  that  of  any  other  perfon,  or  for  more 
lives  than  one :  in  any  of  which  cafes  he  is  ftiled  tenant  for 
life ;  only,  when  he  holds  the  eftate  by  tlie  life  of  another, 
he  is  ufually  called  tenant  pur  outer  vie  ^«  Thefe  eftates  for 
life  are,  like  inheritances,  of  a  feodal  nature ;  and  were,  for 
fome  time,  the  higheft  eftate  that  any  man  could  have  in  a 
feud,  which  (as  we  have  before  feen  ^)  was  not  in  it's  origi- 
nal hereditary.  They  are  given  or  conferred  by  the  fame 
feodal  rights  and  folemnities,  the  fame  inveftiture  or  iiverj 
of  feifin,  as  fees  themfelves  are ;  and  they  are  held  by  fealty, 
if  demanded,  and  fuch  conventional  rents  and  fervices  as  the 
lord  or  leflbr,  and  his  tenant  or  leiTee,  have  agreed  on. 

«  Wright.  190.  k  Liu.  \  56.  <  pa^.  55. 

Estates 
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Estates  for  life  may  be  created,  not  only  by  tbe  expreGi 
virords  before  mentioned,  but  alfo  by  a  general  grant,  with* 
out  defining  or  limiting  any  fpecific  eftate.  As,  if  ono 
grants  to  A.B.  the  manor  of  Date)  this  makes  l)in>  tenant 
for  life  ^.  For  though,  as  there  are  no  words  of  inheritance^ 
or  ieirjt  mentioned  in  the  grant,  it  cannot  be  conftrued  to 
be  a  fee^  it  (hall  I^owever  be  conftrued  to  be  as  large  an  eftate 
as  the  words  of  the  donation  will  bear,  and  therefore  an  eftate 
for  life*  Alfo  fuch  a  grant  at  large,  pr  a  grant  £br  term  of 
life  generally,  (ball  be  conftrued  to  be  an  eftate  for  the  life 
ff  the  grantee  ^  \  in  cafe  the  grantor  bath  authority  to  make 
fuch  a  grant :  for  an  eftate  for  a  man's  own  life  is  more  bene* 
fi^al  and  of  a  higher  nature  than  for  any  other  life  i  and  the 
rule  of  law  iS|  that  all  grants  are  to  be  taken  moft  ftrongl]^' 
again  ft  the  grantor  5i  unlefs  in  the  cafe  of  tlie  king» 

Such  eftates  for  life  will,  generally  fpeakingi  endure  as 
long  as  the  life  for  which  they  arc  granted,:  by.t  there  are 
fonie  eftates  for  life,  which  may.determioe  upon  future  con* 
tingencies,  before  the  fife,  for  which  they  are  created,  ex- 
pires. As,  if  an  eftdte  be  granted  {o  a  woman  during  her 
widowhood,  or  to  a  man  until  he  be  promoted  to  a  benefice  | 
in  thefe,  and  fimilar  cafes,  wfienever  the  contingency  hap- 
pens,  when  the  widow  marries,  or  when  the  grantee  obtains 
a  benefice,  the  refpcilive  eftates  ar^  abfolutcly  determined 
and  gone*.  Yet,  while  they  fubfift,  they  arc  reckone4 
.eftates  for  life ;  becaufe,  the  time  for  which  they  will  endur^ 
being  uncertain,  they  may  by  pofTibllity  laft  for  life,  if  the 
contingencies  upon  whi^If  they  are  to  determine  do  not 
fooner  happen.  And,  morepver,  in  cafe  an  eftate  be  granted 
^o  a  man  for  his  life,  generally,  it  may  alfo  determine  by 
his  civU  death ;  as  if  he  enters  into  a  monaftery,  whereby 
he  is  degd  in  law  ^ :  for  which  reafon  in  conveyances  the 
grant  is  ufually  made  "  for  the  term  of  a  man's  natural  life  j" 
which  can  only  determine  by  his  natural  death  ^ 

^  Cq.  Litt*  4S«  '  %  Co-  Litt*  4).   3  Rep»  te. 

e  IhiA.  k  %  Rep.  48. 

f  h'id^  36.  1  See  Vol.  h  pag.  132. 
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'  Th£  incidents  to  an  cf^atc  for-  life,  ^re  principally  tho  &{•> 
lowing ;  iilrhich  arc  upplicable  not  only  to  that  fpecies  of  te» 
nants  for  life, -ixihich  are  exprefdy  created bydeed ;  but  ^a 
to  thofe,  which  are  created  by  aA  and  operation  of  law« 

1.  Every  tenant  for  lifej  unlefs  reftrained  by  covenant 
or  agreement,  may  of  common  right  take/  upon  the  land 
dcmifed  to  him  feafonable  jAw^x'^  or  hotes^*  For  he  hath 
a  right  to  the'  full  Enjoyment  <ind  ufe  ol  the  land,  and 
all  it's  profits,  during'  his  eftate  therein.  But  he  is  not 
permitted  to  cut  dowii  tiinbcr  or  do  other  wafte  upon  the 
premifcs":  for  tHe  deftru£lion  of  fuch  thirigy,  "ars  are  not 
the  temporary  profits  bf  the  tenement,  is  not  rieceflary  for 
the  tenant's  complete  enjoyment  of  his^  eftate-;  but  tends 
tp  the  permanent  and  lafiing  lofs'  of  the  perfon  entitled  lo 
tbe  bberitancc  [}\. 

•  •     •  .  •  ( 

> 

•  * 

2.  Tenant  for  Ufe,^  orhfe  reprefent5tIveS,Vftiall  riot  be 
prejudiced  by  any  fuddep,  determination  of  his  eftate,  be-* 
caufe  fuch  a  determination  is  contingent  and  ifncertain  **. 
Therefore  if  a  tenapt  for  his.  own  life  fows  the' lands*,  and 
iiies  before  harveft,  his  executors  lliall  have  th^  emhlemenu^ 
or  profits  of  the  crop  :.  for  the  eftate  was  determined  by  th« 
oEl  of  God  :  and  it  is  a  maxiiYi  in  the  law,  that  a^us  Dei  rtcr 
mni  facit  ifijuriam.  The  reprefentatives  therefore  of  the 
tenant  for  life  fliall  have  the  emblements,  tp  coifipei^fate  for 

• 

the  labour  and  expence  of  tilling,  manuring,  and  fowing  the 
lands  -,  and  alfo  for  the  encouragement  of  hun)andry,  which 
being  a  public  benefit,  tending  to  the  cncreafe  and  plenty  of 
provifions,  ought  to  hdve  the  utmoft  fecurity  and  privilege 
that  the  law  can  give  it.  Wherefore  by  the  feodal  law,  if  a 
tenant  for  life  died  between  the  beginning  of  September  and 

kSecpag.  35.  m  Ibid.  53. 

I  Co.  Lict.  41.  B  U}d,  55. 

fc—^  ■  ■  ..■■.- —  — '-' 

(i)  See  p.  283,  poji^  in  what  cafes  the  tenant  for  life  may  cut 
down  timber^  and  commit  wh^t  in  law  is  called  walk. 

«      the 


Ch.  S,  ^/  T  H  I  K  G  s,  it2 

the  end  of  February,  the  lord,  who  was  entitled  to  the  re« 
Terfion,  was  alio  entitled  to  the  profits  of  the  whole  year  ; 
but,  if  he  died  between  the  beginning  of  March  and  the  end 
of  Auguft,  the  heirs  of  the  tenant  received  the  whok**.  [  123  3 
From  hence  our  law  of  emblements  fecms  to  have  been  de^ 
rived,  but  with  very  confiderable  improvements.    So  it  il 
alfo,'  if  a  man  be  tenant  for  the  life  of  another,  and  ce/luy  que 
T//^,  or  he  on  whofe  life  the  land  is  held)  dies  after  the  corn 
fown,  the  tenant  pur  outer  we  (hall  have  the  emblements. 
The  fame  is  alfo  the  rule,  if  a  lifensftate  be  determined  by     . 
the  ail  ofiaw.  Therefore,  if  a  leafe  be  made  to  hufband  and 
wife  during  coverture,  (which  gives  them  a  determinable 
cftate  for  life)  and  the  hufband  fows  the  land,  and  after- 
wards they  are  divorced  a  vinculo  matrimonii^  the  hufband 
fliall  have  the  emblements  in  this  cafe }  for  the  fentence  of 
divorce  is  the  a£i  of  law  p.    But  if  an  eftate  for  life  be  deter-    • 
mined  by  the  tenant's  own  aB^  (as,  by  forfeiture  for  waft« 
committed ;  or,  if  a  tenant  during  widowhocfd  thinks  proper 
to  marry)  in  thefe,  and  fimilar  cafes,  the  tenants,  having 
thus  determined  the  eflate  by  their  own  a£ls,  fhall  not  be  en- 
titled to  take  the  emblements  'i.  The  do£lrine  of  emblements 
extends  not  only  to  corn  fown,  but  to  roots  planted,  or  other 
annual  artificial  profit,  but  it  is  otherwife  of  fruit-trees,  grafs, 
and  the  like ;  which  are  not  planted  annually  at  the  expenfe 
'and  labour  of  the  tenant,  but  are  either  a  permanent,  or 
natural,  profit  of  the  earth  ^    For  when  a  man  plants  a 
tree,  he  cannot  be  prefmned  to  plant  it  in  contemplation  of 
any  prefent  profit ;  but  merely  with  a  profpe£i  of  it's  beipg 
ufeful  to  himfelf  in  future,  and  to  future  fucceffions  of  tenants. 
Theadvantages  alfo  of  emblements  areparticularly  extended  to 
the  parochial  clergy  by  the  ftatute  aSHen.  VIIL  c.  1 1  (a).  For 
all  perlbns,  who  are  prefented  to  any  ecclefiaflical  benefice,  or 

•  Ftmd,  l,%.t.  &8«  9  Co.  Litt.  55* 

f  5  Rep.  Z16.  '  Co.  Litt.  55,  56.  I  Roll.  Abr.  728. 


(2)  That  ftatute  enables  an  incumbent  to  bequeath  by  will,  the 
corn  and  grain  growing  upon  the  glebe-land. 

ta 
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to  any  ciVU  bBltt,  are  confidered  as  tenants  for  their  own  lives, 
uniels  the  contrary  be  exprefled  in  the  form  of  donation. 

3*  A  THIRD  incident  to  ellates  for  life  relates  to  the  un- 
der-tenants or  lefleeSk    For  they  have  the  fame,  nay  greater 
indulgences  than  their  kflbrs,  the  original  tenants  for  life. 
The  fame }  for  the  law  of  eftovers  and  emblements,  with  re- 
C  i^  ]  S^^d  ^o  the  tenant  for  life,  is  alfo  law  with  regard  to  his  un- 
der-tenant, who  reprefents  him  and  (lands  in  his  place  *i  and 
greater  (  for  in  thofe  cafes  where  tenant  for  life  ihall  not  have 
the  emblements,  becaufe  the  eftate  determines  by  his  own 
ad,  the  exception  (hall  not  reach  his  leflee  who  is  a  third 
perfon.    As  in  the  cafe  of  a  woman  who  holds  durante  vidui^ 
tote  ?  her  taking  huiband  is  her  own  ad;,  and  therefore  de- 
prives her  of  the  emblements :  but  if  flie  leafes  her  eftate  to 
an  under-tenant,  who  fows  the  land,  and  (he  then  marries, 
this  her  ad  (hall  not  deprive  the  tenant  of  his  emblements, 
who  is  a  ftranger  and  could  not  prevent  her  '•    The  lefiees 
of  tenants  for  life  had  alfo  at  the  commcm  law  another  moft 
uareafonable  advantage ;  for,  at  the  death  of  their  leflTors  the 
tenants  for  life,  thefe  under-tenants  might  if  they  pleafed 
quit  the  premifes,  and  pay  no  rent  to  any  body  for  the  oc- 
cupation of  the  land  fmce  the  laft  quarter  day,  or  other  day 
afligned  for  payment  of  rent ".     To  remedy  which  it  is  now 
enacted  v,  that  the  executors  or  adminiftrators  of  tenant  for 
life,  on  whofe  death  any  leafe  determined,  (hall  recover  of 
the  leflee  a  ratable  proportion  of  rent,  from  the  laft  day  of 
payment  to  the  death  of  fuch  leflbr. 

11.  The  next  eftate  for  life  is  of  the  legal  kind,  as  con- 
trad  iftinguifhed  from  conventional;  viz*  that  of  tenant //j 
tail  aft^r  pojfthility  of  iffue  fxtinfl.  This  happens,  where  one 
IS  tenant  in  fpecial  tail,  and  a  perfon,  from  whofe  body  the 
iffue  was  to  fpring,  dies  without  iflue ;  or,  having  left  ilTue, 
that  iflue  becomes  extinft  :  in  either  of  thefe  cafes  the  fur- 
viving  tenant  in  fpecial  tail  becomes  tenant  in  tail  after  pof- 


»  Co.  Litt.  55. 

tCro,  £l]it  461.  1  Roll*  Abr.  727. 
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fibifitfof  ifliteextui£L  As»  where  one  has  an  eftate  t»  hiot 
atnl  Us  heirs  on  the  body  of  his  prefent  wife  tp  be  begotten^ 
saddle  wife  dies  without  iiTue*:  in  this  eafe  the  nun  has  an 
eftate-tail,  which  cannot  poiBbly  defcend  to  any  one ;  and 
therefore  die  hw  makes  ufe  of  this  long  periphrafis»  as  ab- 
folutely  neceflSuy  to  give  an  adequate  idea  of  his  eftate.  For 
if  it  had  called  him  barely  Umani  in  /fe'4ml  J^eciatf  diat 
would  not  have  diftinguiflied  him  from  others  ;  and  befides  f  lar  ] 
he  has  no  loiter  an  eftate  of  inheritance,  or  fee  *,  £orhc  can 
have  ap  heirs  capable  of  taking  per  fortiUim  Jkm.  Had  it 
called  him  tenant  in  tail  nvitboui  iffue^  this  had  only  related  to 
the  prefent  fad,  and  would  not  hare  excluded  the  poflibility 
of  future  iflue.  Had  he  been  ftiled  tenant  in  tail  wititni 
p9ffimkj  rf  iffue^  this  would  exclude  time  paft  as  weH  as 
prefent,  and  he  might  under  this  defcription  never  have  had 
any  poffibility  of  iflue«  No  definition  therefore  could  fo 
exactly  mark  him  out,  as  this  of  tenant  in  tail  e^er  poffUMiif 
•f  ijfue  extinfff  which  (with  a  precifion  peculiar  to  our  own 
law)  not  only  takes  in  the  poflibility  of  iflue  in  tail  whidi 
he  once,  had,  but  alfo  ftates  that  this  poi&bility  is  now 
cxtinguiflied  and  gone. 

This  eftate  muft  be  created  by  the  ad  of  God,  that  i^ 
by  the  death  of  that  perfon  out  of  whofe  body  the  iflue  was 
to  fpring;  for  no  limitation,  conveyance,  or  other  human 
%€k  can  make  it*  For,  if  land  be  given  to  a  man  and  his 
wife,  and  the  heirs  of  their  two  bodies  begotten,  and  they  art 
divorced  a  vinculo  matrimonii^  they  (hall  neidier  of  them  have 
this  eftate,  but  be  barely  tenants  for  life,  notwithftandin|; 
the  inheritance  once  vefted  in  them  '•  A  poflibility  of  ifliie 
is  always  fuppofed  to  exift,  in  law,  unlefs  extinguiflied  by 
the  death  of  the  parties ;  even  though  the  donees  be  each  of 
diem  an  hundred  years  old  *. 

This  eftate  is  of  an  amphibious  nature,  partaking  partly 
«f  an  eftatc-tail,  and  partly  of  an  eftate  for  life.  The  tenant 


w  Litt.  §  3», 
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isj  in  truth,  only  tenant  for  life,  but  with  many  of  the  prt-^ 
vileges  of  a  tenant  in  tail ;  as,  not  to  be  puniihable  for 
tvafte,  &fr.  *  (3 ) :  or,  he  is  tenant  in  tail,  with  many  of  the  re- 
ftri£tions  of  a  tenant  for  life ;  as,  to  forfeit  his  eflate  if  he 
alienes  it  in  fee-fimple  **  2  whereas  fuch  alienation  by  .tenant 
in  tail,  though  Voidable  by  the  ifliie,  is  no  forfeiture  of  the 
eftate  to  the  revcrfioner :  who  is  not  c6ncerned  in  intereft, 
(  xa6  J  till  all  poflibiiity  of  iflue  be  extin£l.  But,  in  general,  the 
law  looks  upon  this  eftate  as  equivalent  to  an  eftate  for  life 
only ;  and,  as  fuch,  w^ill  permit  this  tenant  to  exchange  his 
eftate  with  a  tenant  for  life ;  which  exchange  can  only  be 
made,  as  we  (hall  fee  hereafter,  of  eftates  that  are  equal  in 
their  nature.  , 

III.  Tenant  hy  the  curtefy  of  England^  is  where  a  nlatl 
inarries  a  woman  feifed  of  an  eftate  of  inheritance,  that  is, 
of  lands  and  tenements  in  fec-fimple  or  fee-tail ;  and  has  by 
her  iffue,  bom  alive,  which  was  capable  of  inheriting  her 
eftate*  Ih  this  cafe,  he  ftiall,  on  the  death  df  hrs  wife',  hold 
the  lands  for  his  life,  as  tenant  by  the  cuttefy  of  England  ^ 

This  eftate,  according  to  Littleton,  has  it*s  denomination, 
becaufe  it  is  ufed  within  the  realm  of  England  only  ;  and  it 
is  iaid  in  the  mirrour  ^  to  have  been  introduced  by  king  Henry 
the  firft  ;  but  it  appears  alfo  to  have  been  the  eftabliflied  law 
of  Scotland,  wherein  it  was  called  curialitas  ^,  fo  that  pro- 
bably our  word  curtefy  was  underftood  to  fignify  rather  an 
attendance  upon  the  lord's  court  or  curtis^  (that  is,  being  his 
vafal  or  tenant)  than  to  denote  any  peculiar  favour  belonging 
to  this  ifland  (4).  And  therefore  it  is  laid  dovvn^  that  by  having 

•  Co.  Litt.a7.  <»  c.  I.  §3. 

^Ihid.  *8.  •  Crag.  /.  a.  ^  19.  ^4. 

c  Lite.  §  35.  ^t.  '  Liu.  ^  yo.     Co.  LiCt.  30.  67. 


(3)  But  although  he  is  not  punifhable  if  he  cuts  down  trees,  yet 
they  are  not  his  property »  but  will  belong  to  the  fir  ft  perfon  living 
at  the  time  when  they  are  cut,,  who  has  an  cilate  of  inheritance. 
Harg,  Co,  Lin.  27.  ^.    ^  P.Jf^ms.  240. 

(4)  I  (hould  rather  think  with  Mr.  Woo'ddefon,  that  this  cflaie 
took  Its  name  from  its  peculiarity  to  England ;  and  that  it  was 

1 1  afterwards 
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iflue,  the  huiband  (hall  be  entitled  to  do  homage  to  the  lord# 
for  the  wife's  lands^  alone :  whereas^  before  iflue  had,  they 
mud  both  have  done  it  together.  It  is  likewife  ufed  in  Ire- 
land, by  virtue  of  an  ordinance  of  king  Henry  III '.  It  alfo 
appears  ^  to  have  obtained  in  Normandy ;  and  was  likewife 
ufed  among  the  antient  Almains  or  Germans '.  And  yet  it 
is  not  generally  apprehended  to  have  been  a  confequence  of  ' 
feodal  tenure^,  though  I  think  fome  fubftantial  feodal  reafons 
may  be  given  for  it's  introdufiion.  For,  if  a  woman  feifed 
of  lands  hath  iflue  by  her  hufband,  and  dies,  the  hufband  is 
the  natural  guardian  of  the  child,  and  as  fuch  is  in  reafon  en- 
titled to  the  profits  of  the  lands  in  order  to  maintain  it  (5) ;  for 
vhich  reafon  the  hei^  apparent  of  a  tenant  by  the  curtefy  could  [127]] 
not  be  inward  to  th^  lord  of  the  fee,  during  the  life  of  fuch 
tenant  L  As  foon  therefore  as  any  child  was  bom,  the  father 
began  to  have  a  permanent  intereft  in  the  lands,  he  became 
one  of  the  pares  curtis,  did  homage  to  the  lord,  and  was  called 
tenant  by  the  curtefy  initiate  j  and  this  eftate  being  once 
vefted  in  him  by  the  birth  of  the  child,  was  not  fufiered  to 
determine  by  the  fubfequent  death  or  coming  of  age  of  the 
infant. 

There  are  four  requifites  neceflary  to  make  a  tenancy  by 
the  curtefy ;  marriage,  feifin  of  the  wife^  iflue,  and  death 
of  the  wife™,     i*  The  marriage  muft  be  canonical  and  legal* 

t  Pat,  11 H,  IJL  m.  30.  in  a  Bw.  ^  Wright.  294. 

Abr.  659.  '  F.  N.  B.  143^ 

^  Grand  Coafium.  c.  1 1 9^  ^  Co«  Litt.  30* 
i  Lindeabrog.  LL,  Aiman,  r«  9s* 
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afterwards  introduced  into  Scotland  and  Ireland.  2  Wo§dd.  184 
Tenant  by  the  cvrtejy  of  England*  perhaps  originally  fignified  no- 
thing more  than  tenant  by  the  courts  of  England  ;  as  in  Latin  he 
is  called  tenens  per  legem  Anglia,  See  Hat.  pro  tenetitibus  per  Ugeni 
Angliit.     App.  to  RalF.  29. 

(5  )  And  this  efiate  feems  founded  upon  the  natural  and  rational 
principles  that  it  is  fitter  that  thefon  (hould  be  in  a  (late  of  depen- 
dence upon  the  father,  than  the  father  upon  the  fon. 

Vox..  II.  L  a.  Tht 
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2.  The  ftifin  of  the  wife  muft  be  an  a£lual  feifln»  or  poflef- 

fion  of  the  famds ;  not  a  bare  right  to  poflefsy  which  is  a 

feifin  in  law,  but  an  a£buai  pofleflion^   which  is  a  feiCn 

in  deed.     And  dierefore  a  man  fh^l  not  be  tenant  by  the 

curtefy  of  a  remainder  or  reverfion.     But  of  fome  incorporeal 

hereditaments  a  mJm  may  be  tenant  by  the  curtefy,  though 

tliere  have  been  no  aftual  feifin  of  the  wife  :  as  in  cafe  of 

an  advowfon,  where  the  church  has  not  become  void  in  the 

Kfe-timc   of  the   wife }   which   a  man  may  hold  by  the 

turtcfy,  becaufe  it  is  impoffiblc  ever  to  have  adual  feifin  of 

it,  and  impofentia  excufat  legem  ^.     If  the  wife  be  an  idiot,  the 

hufband  fliall  not  be  tenant  by  the  curtefy  of  her  lands  ;  for 

the  king  by  prerogative  is  entitled  to  them,  the  inftant  (he 

herfelf  has  any  title  :  and  fince  fiie  could  never  be  rightfully 

feifed  of  the  lands,  and  the  hufband's  title  depends  entirely 

upon  her  feifin,  the  hufband  can  have  no  title  as  tenant  by 

the  curtefy^  (6).   3 .  The  iflue  muft  be  born  alive.  Some  have 

had  a  notion  that  it  muft  be  heard  to  cry ;  but  that  is  a  mif- 

take.     Crying  indeed  is  -the  Jlrongeft  evidence  of  it*s  being 

born  alive ;  but  it  is  not  the  only  evidence  ^.    The  iflue  alfo 

muft  be  bom  during  the  life  of  the  mother ;  for,  if  the 

mother  dies  in  labour,  and  the  Caefarean  operation  is  per-* 

r  ia8  1  formed,  the  hutband  in  this  cafe  (hall  not1>e  tenant  by  the 

curtefy :  becaufe,  at  the  inftant  of  the  mother's  death,  he 

was  clearly  not  entitled,  as  having  had  no  iflue  bom»  but 

€tit  land  defcended  to  the  child,  while  he  was  yet  in  his 

mother's  womb ;  and  the  eftate  being  once  fo  vefted,  (hall 

not  afterwards  be  taken  from  him  ^.     In  gavelkind  lands,  a 

hun)and  may  be  tenant  by  the  curtefy  without  having  any 

{flue '  (7).    But  in  general  there  muft  be  iflue  bom  \  and  fuch 

"  Ibid,  29.  <1  Co.  Litt.  29. 

•  Co.  Lite.  30.  Plowd.  263«  ^  Ibid*  30. 

P  Dyer.  15.  8  Rq)*  34. 

{6)  See  this  doubted  in  Harg.  Co.  Litt.  30. 

(7)  But  a  tenant  by  curtefy  of  gavelkind  lands  has  only  a 
moiety  of  the  wife's  ellate»  which  he  lofes  by  a  fecond  marriage. 
Robiu*  Gu^uilk.  b.  2.  r«  !• 
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iflue  as  is  alio  capable  of  inheriting  the  mother'^  cftate  \ 
Therefore  if  a  woman  be  tenant  in  tail  maie,  and  hath  only 
a  daughter  hom^  the  hufband  is  not  thereby  entitled  to  be 
tenant  by  the  curtefy  \  becaufe  fuch  iflTue  -  female  can  nevet 
inherit  the  eftate  in  tail  male  '.  And  this  feems  to  be  the  prin- 
cipal  reafon,  why  the  hufband  cannot  be  tenant  by  the  cuff 
tefy  of  any  lands  of  which  the  wife  was  not  a£tua^y  feifed ; 
becaufe,  in  order  to  entitle  himfelf  to  fuch  eftate,  he  muft 
have  begotten  iflue  that  may  be  heir  to  the  wife ;  but  i>o  one, 
by  the  (landing  rule  of  law,  can  be  heir  to  the  aaceftor  of 
any  land,  whereof  the  anceftor  was  not  aflually  feifed ;  and 
therefore  as  the  hufband  b^th  never  begotten  any  iflue  that  cat! 
be  heir  to  thofe  lands  (8),  he  fhall  not  be  tenant  of  them  by 
the  curtefy  °.  And  hence  we  may  obferve,.  with  how  much 
nicety  and  confideration  the  old  rules  of  law  were  framed } 
and  how  clofely  they  are  conne£led  and  interwoven  together^ 
fupporting,  illuftrating,  and  demonftrating  one  another. 
The  time  when  the  iflue  was  bom  is  immaterial,  provided  it 
were  during  the  coverture :  for,  whether  it  were  born  before 
or  after  the  wife's  feifin  of  the  lands,  whether  it  be  living  or 
dead  at  the  time  of  the  feifin,  or  at  the  time  of  the  wife's 
deceafe,  the  hufband  fliaH  be  tenant  by  the  curtefy  ^.  The 
hufband  by  the  birth  of  the  child  becomes  (as  was  before 
obfcrved)  tenant  by  the  curtefy  imflatf*,  and  may  do  many 
ads  to  charge  the  lands :  but  his  eftate  is  not  confuiHmaU  till 
the  death  of  the  wife ;  which  is  the  fourth  and  laft  requifite  to 
make  a  complete  tenant  by  the  curtefy  ^. 

IV.  TfiNAtiT  in  dow€9f  is  where^the  hufband  of  a  woman 

*  ia  feifed  of  an  eftate  of  inheritance,  and  dies ;  io  t^is  cafe, 

ibe  wife  fhall  have  the  third  part  of  all  the  lands  and  ttne*- 

fl  Lict»  §  56.  ^  Ibid.  tg. 

«  Co.  Litt.  i9,  «  U'd.  JO, 

tt  Hid.  40.  r  ihid. 
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(8)  The  iflue  in  this  pafe  mud  be  heir  to  the  lands,  thoagh  he 
is  not  heir  u  kis  mathtr ;  bat  he  w«U  iobcrit  the«i  by  an  isuaediata 
dsiceot  ftooi  the  perfoaltA  faifed. 

h.g  utients 
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ments  whereof  he  was  fcifed  at  any  time  during  the  coverture, 
to  hold  to  hcrfclf  for  the  term  of  her  natural  life  *. 

Dower  is  called  in  Latin  by  the  foreign  jurifts  doarwrn, 
but  by  Bra£ton  and  our  English  writers  doi :  which  among 
the  Romans  fignified  the  marriage  portion,  which  the  wife 
brought  to  her  hufband ;  but  with  us  is  applied  to  fignify  this 
kind  of  eftate,  to  which  the  civil  law,  in  it's  original  ftate, 
had  nothing  that  bore  a  refemblance :  nor  indeed  is  there  any 
thing  in  general  more  difierenti  than  the  regulation  of  landed 
property  according  to  the  Englifh  and  Roman  laws.  Dower 
out  of  lands  feems  alfo  to  have  been  unknown  in  the  early 
part  of  our  Saxon  conftitution ;  for,  in  the  laws  of  king 
Edmond  %  the  wife  is  direAed  to  be  fupported  wholly  out 
of  the  perfonal  eftate.  Afterwards,  as  may  be  feen  in  ga- 
velkind tenure,  the  widow  became  entitled  to  a  conditional 
eftate  in  one  half  of  the  lands ;  with  a  provifb  that  flic  re- 
mained chafte  and  unmarried  ** ;  as  is  ufual  alfo  in  copyhold 
dowers,  or  free  bench.  Tet  fome  ^  have  afcribed  the  intro- 
duction of  dower  to  the  Normans,  as  a  branch  of  tieir  local 
tenures ;  though  we  cannot  expe£l  any  feodal  reafon  for  it*s 
invention,  fince  it  was  not  a  part  of  the  pure,  primitive,  iim- 
ple  law  of  feuds,  but  was  firft  of  all  introduced  into  that 
fyftem  (wherein  it  was  called  triens,  Urtia  \  and  datalitium) 
by  the  emperor  Frederick  the  fecond  ® ;  who  was  contempo- 
rary with  our  king  Henry  IIL  It  is  poilible,  therefore,  that  it 
xhight  be  with  us  the  relic  of  a  Daniih  cuftom :  fince,  ac- 
cording to  the  hiftorians  of  that  country,  dower  was  intro- 
duced into  Denmark  by  Swein,  the  father  of  our  Canute  the 
great,  out  of  gratitude  to  the  Danifh  ladies,  who  fold  all  their 
^  jewels  to  ranfom  him  when  taken  prifoner  by  the  Vandals/* 
^  ^^  ^  However  this  be,' the  reafon,  which  our  law  gives  for  adopt- 
ing it,  is  a  very  plain  and  fenfible  one  ;  for  the  fuflenance 
of  the  wife,  and  the  nurture  and  education  of  the  younger 
children^. 

•  Litt«  §  36.  <i-Cn§.  /.  ft.  t,  12.  §  9. 

*  wiiic.  75.  •  jb'td. 

b  Somner.  GaTdk.  51,     Co.  Litt.        '  Mod.  Un.  Flift.  vaai.^u 
'^3.    Bro.  Dcwtr.  70*  g  BnGt.  /.  s.  c«  39*  Coi  Lite.  30* 

€  Wright.  19*. 
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In  treating  of  this  eftate»  let  us,  firft,  confider,  who  may 
be  endowed ;  fecondly,  of  wiat  fhe  may  be  endowed  i  third- 
lyy  the  manner  how  fhe  fhall  be  endowed ;  and  fourthly,  how 
dower  may  be  hatred  or  prevented. 

il  Who  may  be  endowed.  She  muft  be  the  a£bual  wife 
of  the  party  at  the  time  of  his  deceafe.  If  ihe  be  divorced 
a  vinculo  matrimonii^  (he  ihall  not  be  endowed ;  for  ubi  nuI- 
lum  mafrimonium^  ibi  nulla  dosK  But  a  divorce  a  men/a  et 
ihoro  only  doth  not  deftroy  the  dower ' ;  no,  not  even  for 
adultery  itfelf  by  the  common  law  ^.  Yet  now  by  the  lla- 
tute  Weftm.  2. '  if  a  woman  voluntarily  leaves  (which  the 
law  calls  eloping  from)  her  hufband,  and  lives  with  an  adul- 
terer, (he  fhall  lofe  her  dower,  unlefs  her  hufband  be  volun^ 
tarily  reconciled  to  her  (9).  It  was  formerly  held,  that  the  wife' 
of  an  idiot  might  be  endowed,  though  the  hufband  of  an  idiot 
could  not  be  tenant  by  the  curtefy  "^ :  but  as  it  feems  to  be  at 
prefent  agreed,  upon  principles  of  found  fenfe^nd  reafon,  that 
aji  idiot  cannot  marry,  being  incapable  of  confenting  to  any 
contradl,  this  dodirine  cannpt  now  take  place.  By  the  an- 
tient  law  th^  wife  of  a  perfon  attainted  of  treafon  or  felony 
could  not  be  endowed  -,  to  the  intent,  fays  Suunforde  ^  that 
if  the  love  of  a  man's  own  life  cannot  reftrain  him  from  fuch 
atrocious  a&s,  the  love  of  his  wife  and  children  may :  though 
Britton^  gives  it  another  turn  :  viz,  that  it  is  prefumed  the 
wife  was, privy  to  her  hufband's  crime.    However,  the  fla- 

k  Bn^.  /.  *•  '•  39.  §  4*  virr.     (Stiernh.  /.  3.  r.  a.) 
i  Co.  IXVL  31,  >  13  £dw*  I.  c.  34. 

k  Yety  amons  the  antient  Cothi,  ao  "*  Co.  Utt,  3 1 « 

adnltereft  was  puniihed  by  the  loff  of         "  P.  C.  b.  3.  c.  3. 

ha  dotoRiii  et  tritntU  e9  btnit  mebil'ikut  *  p.  no. 


(9)  And  in  a  cafe  where  John  de  Camoys  had  affigned  his  wife, 
by  deed,  to  fir  William  Paynel  knight,  which  lord  Coke  calls 
€onceJjSo  mirabilit  tt  inaudita,  it  was  decided  in  parliament,  a  few 
years  after  the  ftatute  was  enabled,  notwithiUnding  the  pargation 
of  the  adultery  in  the  fpiritoal  court,  that  the  wife  was  not  entitled 
tp dower*.  2/2^.435-      > 

L  3  tute 
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tutc  I  Edw.  VI.  t.  12.  abated  the  tigour  6f  die.emninoh  hw 
in  this  parti(!ular,  and  allowed  the  wife  her  dower.  But  a  fub^ 
r  X31  3  fequcrtt  ftatatc**  revived  this  fcvcrity  againft  the  widows  of 
traitors,  who  are  now  barred  of  their  dower,  (except  in  the 
cafe  of  certain  modern  treafons  relating  to  the  coin^)  but  not 
the  widows  of  felons.  Ah  alien  alfo  cannot  be  endowed,  un« 
leAi  Ihe  be  queen  confort ;  fot  no  alien  is  capable  of  holding 
Imdi '.  The  wife  muft  be  above  nine  years  old  at  her  hut 
^jind's  death,  otherlxrife  (be  (hall  not  be  endowed  * :  though  in 
Brafton's  tim^  the  age  was  indefinite,  and  dower  was  then  only 
due  ^'Jluxorpoffitdofemfromerfri,  et  virum  fufiinen^  (10)." 

P  5  ft  6  £dw.  VI.  c.  XI.  r  Co.  LUt.  31. 

S  Stit.  5  Bill.  c.  1 1.  i%  Eh'z.  c.  i,  •  Litt^  §  36. 

^  tft^W.m.  d.»6«  15  .^  i4  G«o.  If .         tL%.  «.9«  §  3« 

(xo)  Lord  Coke  informs  as«  that  '*  if  the  wife  be  pad  the  age 
^'  offline  years  at  the  dme  of  her  hufband's  death,  (he  ihall  be  en- 
«  dowed,  of  what  age  foever  her  hufhand  be,  albeit  he  were  but 
^  four  years  old.  iiuia  juniornon  potefi  dmm  frominri^  it  n/irum 
•  ^*  Jufiincre*^  This  we  are  told  by  that  grave  and  reverend  judge 
without  any  remark  of  farprKfie,  or  reprbbatbn.  B<9t  it  confirms 
the  obfervAtioik  of  Monteiquieii  in  the  Spirit  of  Laws,  b.  aiS.  c  3. 
^  Theie  has  been  (fays  he)  iQQch  tajk  of  a  }aw  in  En^laad,  which 
^'  permitted  girls  feven  years  old  to  chufe  a  hu(band.  This  lajr 
*'  was  (hocking  two  ways ;  it  had  no  regard  to  the  time  whe^i 
'*  natare  gives  maturity  to  the  underftanding ;  hor  to  the  dme 
''  when  (he  gives  maturity  to  the  body."  It  is  abundandy  clear, 
both  from  our  kiw  and  hiftory,  that  formerly  fuch  eariy  marriages 
were  ccntraded  as  ia  the  prefent  times  are  neither  attempted  nor 
thought  of. 

This  was  probably  owing  to  die  right  which  the  lord  pofle(re4 
of  patting  up  to  fale  the  marna^e  of  his  infant  tenant.  He,  no 
doubts  took  the  firft  oppprtanity  of  proftitating  the  infant  to  his 
(Own  intereft,  without  any  regard  to  age  or  iaclinations.  Ad4 
thos  what  was  io  frequently  pradtfed  ^nd  permuted  by  the  lawy 
lirould  ceafe  even  in  other  iniiances  to  be  con^ered  with  abhor* 
)vnce.  If  the  marriage  of  a  female  was  delayed  till  (he  was  (iateen^ 
()4s  benefit  it^  e^tif  ely  jbjft  tp  the  lord  her  gpardiiui, .     . 

Eyei> 
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2*  Wfi  are  next  to  iaqoire,  of  what  a  wi£t  may  be  en« 
ilowed.  And  ihe  it  now  by  law  eixtitled  to  be  endowed  of  aH 
lands  and  tenements,  of  which  her  hufband  was  feifed  in  fee« 
fimple  or  fee-tail  at  any  time  during  the  coverture }  and  of 
which  any  iiTue^  which  (he  might  hswe  had,  might  by  polfi- 
bility  have  been  hpir  \    Therefore  if  •  a  man,  ieifed  in  fee^ 
fimple,  hath  a  fon  by  his  iirft  wife,  and  aftor  marries  a  fe- 
cond  wife,  ihe  iball  be  endowed  of  his  lauds ;  for  her  iflue* 
might  by  poffibility  have  been  heir,  on  the  death  of  the  fon 
by  the  former  wife.    But,  if  there  be  a  donee  in  fpecial  tail, 
who  holds  lands  to  him  and  the  heirs  of  his  body  begotten 
on  Jane  his  wife ;  though  Jane  may  be  endowed  of  thefe 
lands,  yet  if  Jane  dies,  and  he  marries  a  fecond  wife,  that 
fecond  wife  fliall  never  be  endowed  of  the  lands  entailed  $ 
for  no  iflue,  that  ihe  could  have,  could  by  any  poffibility  in- 
herit them  ▼.     A  feifin  in  law  of  the  hufband  will  be  as  ef- 
fe£iual  as  a  feiiin  in  deed,  ia  order  to  render  the  wife  dowa- 
ble ;  for  it  is  not  in  the  wife's  power  to  bring  the  hufband's 
title  to  an  a£^ual  feiiin,  as  it  is  in  the  huiband*s  power  to  do 
with  regard  to  the  wife's  lands :  which  is  one  reafon  why  he 
ihall  not  be  tenant  by  the  curtefy,  but  of  fuch  lands  whereof 
the  wife,  or  he  himfelf  in  her  right,  was  a&ually  feifed  in 
deed  ^.    The  feifin  of*  the  hufband,  for  a  traniitory  inilant 
only,  when  the  fame  a£l  which  gives  him  the  eilate  conveys  [  i^a  1 
it  alfo  out  of  him  again,  (as  where  by  a  fine,  land  is  granted 
to  a  man,  and  he  immediately  renders  it  back  by  the  fame 
fine)  fuch  a  feifin  will  not  entitle  the  wife  to  dower  ' :  for 

■  Utt.  f  36.  53*  '  Cio.  Jac.  615,    %  Rep*  67*    Co* 

^Uid'^Si*  Litt.  3ii 

w  Co.  Lht.  31* 


Even  the  iS  Etiz.  c.  7.  which  makes  it  a  capital  crime  to  abofe 
a  confenting  female  child  under  die  age  of  ten  years,  feems  to 
leave  an  exception  for  thefe  marriages,  by  declaring  only  the  car" 
nal  mnd  unlawful  knowlege  of  fuch  woman-child  to  be  a  felony. 
Hence  the  abolition  of  the  feudal  wardlhips  and  marriage  at  the 
reftoraiioA  may  perhaps  have  contributed  not  lefs  to  the  improve- 
meat  of  the  morals  than  of  the  liberty  of  tlie  people. 

L4  the 
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the  land  was  merely  in  tranfitu,  and  never  refted  in  the  huf- 
band  ^  the  grant  and  render  being  one  continued  zGt.  But, 
if  the  land  abides  in  him  for  the  interval  of  but  a  fin^e  mo- 
tuent,  it  feems  that  the  wife  fhall  be  endowed  thereof  ^,  And, 
in  fhoxt,  a  widow  may  be  endowed  of  all  her  hufband's  lands, 
tenements,  and  hereditaments,  corporeal  or  incor|)oreal,  un- 
der the  reftrifiions  before-mentioned  ;  unlefs  there  be  fome 
fpecial  reafon  to  the  contrary.  Thus,  a  woman  (hall  not 
be  endowed  of  a  caftle,  built  for  defence  of  the  realm  * : 
nor  of  a  common  without  ftint ;  for,  as  the  heir  would  then 
have  one  portion  of  this  common,  and  the  widow  another, 
and  both  without  ftint,  the  common  would  be  doubly  ftock- 
ed  *•  Copyhold  eftates  are  alfo  not  liable  to  dower,  being 
only  eftates  at  the  lord's  will ;  unleCs  by  the  fpecial  cuftom 
of  the  manor,  in  which  cafe  it  is  ufually  called  the  widow's 
free-bench  ^  But,  where  dower  is  allowable,  it  matters 
not  though  the  hufl)and  aliene  the  lands  during  the  coverture^ 
for  he  alienes  them  liable  to  dower  ^  (i i}> 

3.  Next,  as  to  the  manner  in  which  a  woman  is  to  be 
endowed.  There  are  now  fubfifting  four  fpecies  of  dower ; 
the  fifth^  mentioned  by  Littleton  '^^  de  la  plus  heJle,  having 

T  This  do^rine  was  extended  very  far  quence  of  which  feifin  his  widow  had  4 

by  a  jttry  in  Wales,  where  the  father  and  vetd\€t  for  her  dower.  (Cro.  Elis.  503  •) 

fon  were  both  hanged  in  one  cart,  but  *  Qo.  Litu  %u    3  Lev.  401. 

the  fon  was  fi}ppofcd  to  have  furvived  *Co.  Utt.  32.     i  Jon.  315. 

the   father,    by  appearing    to  ftruggle  l>  4  Rep.  22. 

longeil^  whereby  he  became  feifed  of  an  c  Cp.  Litt.  32, 

cftate  in  fee  by  furviyorihip,  in  (H>nfe<.  '    ^  §  48,  49. 


(11)  It  is  now  fettled,  that,  although  the  hufband  may  be  tc« 
nant  by  the  curtefy  of  a  trail  eftate  of  inheritance^  the  wife  is  not* 
entided  to  dower  out  of  fuch  an  eftate.  3  P.  ff^m*  tt^.    The  rta- 
foa  affigned  why  the  wife  has  not  dower  out  of  a  truft  eftate  is,  that 
ihe  was  not  endowed  of  a  ufe  at  common  law. 

And  from  analogy  to  trulb  it  has  been  determined,  that  a  wife 
ihall  not  be  endowed  of  an  equity  of  redemption,  where  the  elbte 
was  mortgaged  in  fee  by  the  hnfl^nd  previous  to  the  marriage. 
I  ffro.  326. 
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been  aboliflied  together  with  the  militaiy  tenures,  of  which 
it  was  a  confequence.  i.  Dower  by  the  commofi  law ;  or 
that  which  is  before  defcribed.  2.  Dower  by  particular  cuf* 
torn  ®  ;  as  that  the  wife  (hould  have  half  the  hufband's  lands, 
or  in  fome  places  the  whole,  and  in  fome  only  a  quarter. 

3.  Dower  ad  oftium  ecclejiae  ^ :  which  is  where  tenant  in  fee- 
fimple  of  full  age,  openly  at  the  church  door,  where  all  mar-  [  ^33  3 
riages  were  formerly  celebrated,  after  affiance  made  and  (fir 
Edward  Coke  in  his  tranflation  of  Littleton   adds)   troth 
plighted  between  them,  doth  endow  his  wife  with  the  whole, 

or  fuch  quantity  as  he  ihall  pleafe,  of  his  lands ;  at  the  fame 
time  fpecifying  and  afcertaining  the  fame ;  bn  which  the  wifej 
after  her hufband^s  death,  mayenter  without  farther  ceremony. 

4.  Dower  ex  affenfu  patris^  \  which  is  only  a  fpecies  of 
dower  ad  oftium  ecclefiae^  made  when  the  hufband's  father  is 
alive,  and  the  fon  by  his  confent,  exprefsly  given,  endows 
his  wife  with  parcel  of  his  father's  lands.  In  either  of  thefe 
cafes,  they  muft  (to  prevent  frauds)  he  made  ^  in  facie  eccle* 

Jiae  et  ad  oftium  ecclejiae  ;  non  enim  valentfaBa  in  leSto  mortali'p 
nee  in  camera^  aut  alibi  ubi  clandeftina  fuere  conjugia. 

It  is  curious  to  obferve  the  feveral  revolutions  which  the 
doArine  of  dower  has  undergone,  fince  it's  introdu&ioa 
into  England,  It  feems  firft  to  have  been  of  the  nature  of 
the  dower  in  gavelkind,  before-mentioned ;  viz.  a  moiety  of 
the  hufband's  lands,  but  forfeitable  by  incontinency  or  a  fi> 
cond  marriage.  By  the  famous  charter  of  Henry  I,  this 
conditionj  of  widowhood  and  chaftity,  was  only  required  in 
cafe  die  hufband  left  any  iifue  ^ :  and  afterwards  we  hear  no 
more  of  it.  Under  Henry  the  fecond,  according  to  Glan- 
vil  S  ^c  dower  ad  oftium  ecclejiae  was  the  mod  ufual  fpecies 
of  dower  \  and  here,  as  well  as  in  Normandy ',  it  was  bind- 

«  Lict.  ^  37.  tern  fuiJfm  bahehit^  dtan  corpus Juum  U' 

f  UkL  §  39*  gU'tmeftrvaverlt,  (Csrt,  Hen.  /.  A>  D» 

t  lAtt,  ^  4(x  J 101.     Itttrod.  to  great  charter.  idUm 

h  Bndon.  /.  2.  r.  49,  (4.  Oxm,  pas*  iv*) 
t  Si  wurtuo  we  uxor  ejut  remanfarit,  k  /.  6*  c*  s.  &  2. 

giJSiu  llberh  futritf  dotemJmtM  bahtbit\  I  Gt*  Ctufiam*  c*  ioi« 

«iHf  vtr9  unr  eum  libtrh  r^wianjeritf  d^ 
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ing  aponthcwlfe,  if  by  her  confentcd  te  at  the  time  of  mar- 
viag^.  Neither^  in  thofe  days  of  feodal  rigor»  vras  the  huf- 
band  allowed  to  endow  her  ad  f/iiutn  tccleftae  with  more  than 
ibe  third  part  of  the  lands  whereof  he  then  was  feifed^  though 
be  might  endow  her  witli  kfs  >  ieft  by  fuch  liberal  endow-* 
meats  the  lord  fliould  be  defrauded  of  his  wardfhips  and 
other  feodal  profits  *".  But  if  no  fpecific  dotation  was  made 
r  1^  a  1  tt  the  church  porch»  then  (he  was  endowed  hy  the  common  lain 
pf  the  third  part  (which  was  called  her  dot  railonabilisj  of 
fvch  lands  and  tenements,  as  the  huiband  was  feifed  of  at 
the  time  of  the  efpoufals,  and  ho  other  \  unlefs  he  fpecially 
^si^^ed  before  the  prieft  to  endow  her  of  his  future  acquifi- 
tions " :  and,  if  the  huiband  had  no  lands>  au  endowmmt 
in  goodS)  chattels,  or  money,  at  the  time  of  efpoufals,  was 
a  bar  of  any  dower  °  in  lands  which  he  afterwards  acquired  p. 
In  king  John's  magna  carta^  and  the  firft  charter  of  Henry 
III  \  no  mention  is  made  of  any  alteration  of  the  common 
law,  in  refpe£k  of  the  lands  fubje£l  to  dower :  but  in  thofe 
of  1 21 7,  and  1224,  it  is  particularly  provided,  that  a  widow 
(hall  be  entitled  for  her  dower  to  the  third  part  of  all  fuch 
lands  as  the  huiband  had  held  in  his  life-time  ^ :  yet,  in  cafe 

■  1^r»A.  /.  s.  e,  39*  \  6*  and  d^n  they  all  became  liable  1»  her 

.  .4  Difii^iryiM.  (GUnv.i^.^ — dtttr^  6o¥Kr,     Wheo  he  endowed  her  with 

r'u  acfuiftit  et  acfuirendis,  (lin€t,  ib*)  perfonalty  only,  he  ufed  to  fay  ^'witfa 

o  Glanv.  r.  s.  **  all  my  wordly  goodi  (or,  as  tfate  Sa- 

p  When    fpeoial    eadowmenu  were  «<  Hfbiiry  ritMal  has  it,  nub  mH  tty 

mA^fid  ^'mm  tcdefiati  the  huiband,  af.  «  wordly  cbattj)  t  thee  cadow  j**  whiqh 

cer  affiance  made,  and  troth  plighted,  intitled  the  wife  to  her  thirds,  or  ^t 

iifed  to  dedare  with  what  fpecific  lands  rationabilis^  of  his  perfonal  eftate,  whi<lh 

lie  ttibant  to  endow  hia  wife,  (qutd  </«-  is  provided  for  by  msina  cart*^  mp.  a^. 

«f«r  um  dttaiiwumerk  cmm  pertimmtiht  and  will  be  farther  treated  of  m  the 

9fc,  Brad.  ibid^J  and  therefore  in  the  concluding  chapter  of  this  book;  though 

old  Ydrk  ritual  (Seld.  U*,  Bebr.  /.  a.  the  retaining  this  laft  expreffion  in  oUr 

V.  17.)  there  is,  at  this  part  of  the  ma-  modem  lilargy,  if  of  any  meaning  ac 

trilBooiat  Ibrvice,  the  fbUoving  rubric  \  all,  can  now  refer  only  to  the  righ^pf 

**  faeerdot  interreget  dotem  mul'urU  \  ttfi  maintenance,  which  (he  acquires  dorinf 

**  ttrrm  ti  in  dotem  detur^  tunc  dkatur  coverture,  out  of  her  hulband's  peffqn* 

'^  ffalmut  iftif  &c.'*    When  the  wife  alty. 

was  endowed  generally  fubt  ftth  tueorem  ^  j1.  P,  Jti6.  cj*  editm  0x9m» 

fuam  dotaverit  in  generahf  de  ommbut  ter^  r  Affignttur  gutem  a  pro  dottjum  terfit 

rit  et  tenement'u ;  Brad,  ibid.)  the  huf.  pars  to6ms  trrrae  maritifiti  quaefmufuit 

band  Teems  to  have  faid,  <<  with  all  my  in  vita  fiia,  niJS  de  imtnri  d^ttafumt 

«•  lands  and  tenements  1  thee  endjw  ^*  ad  ojllum  etchJuK^  c,  7.  (ibid.) 
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ef  a  fpecifie  endowihent  of  kfi  ad  o/Hum  eeckfiaiy  the  widow 
had  ftill  no  power  to  waive  it  after  her  hufband's  death.  And 
this  continued  to  be  law,  during  the  reigns  of  Henry  III  and 
Edward  I  '•  In  Heniy  IVs  time  it  was  denied  to  be  law, 
tftat  a  woman  can  be  Endowed  of  her  hufband's  goods  and 
chattels  M  and,  under  Edward  IV,  Littleton  lays  it  down  ex- 
prelsly,  that  a  woman  may  be  endowed  tfi/£^iM»  ^r^/^a/ with  [  135  ] 
more  than  a  third  part  ^ ;  and  (hall  have  her  election,  after 
her  hulband*s  death,  to  accept  fuch  dower  or  refufe  it,  and 
betake  hcrfelf  to  her  dower  at  common  law  *.  Which  ftate 
of  uncertainty  was  probably  the  reafon,  that  thefe  fpecifie 
dowers,  ad  ofiium  eccle/lae  and  ex  ajfenfu  patris^  have  fince 
fidlen  into  total  difufe. 

I  PROCEED,  therefore,  to  confider  the  method  of  endow- 
ment, or  afiigning  dower,  by  the  common  law,  which  is  now 
the  only  ufual  fpecies.  ^By  the  old  law,  grounded  on  the 
feodal  exafiions,  a  woman  could  not  be  endowed  without  a 
fine  paid  to  the  lord ;  neither  could  (he  marry  again  without 
his  licence ;  left  (he  fhould  contra£t  herfelf,  and  fo  convey 
part  t)f  the  feud,  to  the  lord's  enemy  *.    This  licence  the  ^ 

Ibrds  took  care  to  be  well  paid  for ;  and,  as  it  feems,  would 
Tometimes  force  the  dowager  to  a  fecond  marriage,  in  order 
to  gain  the  (ine.     But,  to  remedy  thefe  oppreflions,  it  was 
provided,  firft  by  the  charter  of  Henry  I  y,  and  afterwards 
by  magna  carta  %  that  the  widow  (hall  pay  nothing  for  her 
inarriage,  nor  (hall  be  diftreined  to  marry  afre(h,  if  (he 
choofes  to  live  without  a  hu(band ;  but  (hall  not  however 
marry  againft  the  confent  of  the  lord ;  and  farther,  that  no« 
ihing  (hall  be  taken  for  aflignment  of  the  widow's  dower, 
but  that  (he  {hall  remain  in  her  hufband's  capital  manfion- 
houfe  for  forty  days  after  his  death,  during  which  time  her 
dower  (hall  be  afligned.    Thefe  forty  days  are  called  the  wi- 
dow's quarantine  ;  a  term  made  ufe  of  in  law  to  (ignif y  the 

•  Bra6l.  mhi  fupr^  BrittoA.  r.  lOi,  ^§4'* 

scs.  Flet.  /.  5.  c.  13.  §  II,  !%•  ^  Mirt.  c.  i.  §  |. 

tj*.  7  Hen,  /^.  1 3»  i4«  y  wkijupra^ 

p  §  19*  F.  N.  B.  i^Of  ^  (tf/.  7« 

liumbcr 
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furvivecl  her  hufband.  At  length  the  ftatute  of  ufes  or* 
daisied,  that  ftich  as  had  die  ufe  of  lands,  fliould,  to  all  ii»- 
lents  and  purpofes,  be  reputed  and  taken  to  be  abfolutely 
feifed  and  poflefied  of  the  foil  itfelf.  In  confequence  of  which 
legal  feiGn,  all  wives  would  have  become  dowable  of  fudi 
lands  as  were  held  to  the  ufe  of  their  hufbands,  and  alfo  en- 
titled at  the  fame  time  to  any  fpecial  lands  that  might  be 
fettled  in  jointure :  had  not  the  fame  ftatute  provided  that 
C  '3^  3  upon  making  fuch  an  eftate  in  jointure  to  the  wife  before 
marriage,  (he  (hall  be  for  ever  precluded  from  her  dower*^. 
But  then  thefe  four  requifites  muft  be  pun£iually  obferved, 
I.  The  jointure  muft  tak«  effisA  immediately  on  the  death 
of  the  hufband.  2«  It  muft  be  for  her  own  life  at  leaft,  and 
not  pur  outer  w,  or  for  any  term  of  years,  or  other  fmaller 
eftate.  3.  It  muft  be  made  to  herfelf,  and  no  other  in  truft 
for  her.  4.  It  muft  be  made,  and  fo  in  the  deed  particularly 
czprefTed  to  be  (12),  in  fatisfaflion  of  her  whole  dower,  and 
not  of  any  particular  part  of  it.  If  the  jointure  be  made  to 
her  qfier  marriage,  (he  has  her  ele£lion  after  her  hu(band's 
death,  as  in  Aoyrtx  ad  oftium  eccleftoe^  and  may  either  accept 
it,  or  refufe  it  and  betake  herfelf  to  her  dower  at  common 
law ;  for  (he  was  not  capable  of  confenting  to  it  during  co* 
verture  (13).  And  if,  by  any  fraud  or  accident,  a  jointure 
made  before  marriage  proves  to  be  on  a  bad  title,  and  the 
joiutrefs  is  evidled,  or  turned  out  of  pofleflion,  (he  (hall  then 

k4Rep.  s,  »• 


(11)  Or  it  may  be  averred  to  be,  4  Rep.  3.  An  affarance  was 
made  to  a  woman,  to  the  hitent  it  flioold  be  for  her  jointure,  but 
it  was  not  fo  exprefled  in  the  deed.  And  the  opinion  of  the  court  was, 
that  it  roight.be  averred  that  it  was  for  a  jointure,  and  that  fuch 
averment  was  traverfable.  Om/^x,  33. 

(13)  And  where  a  devife  is  exprefled  to  be  given  in  lieu  and  fatif« 
fadUon  of  dower,  or  where  that  is  the  clear  and  manifell  intentioa 
of  the  teftator,  the  Wife  (hall  not  have  both,  bat  fluiU  have  h^r 
choice.    Hari.  Co*  Lin.  36*  h. 

^1 
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(by  the  proviikms  of  the  fame  tlatute)  hare  her  dower  fr0 
ttmto  at  the  common  law  ^  (i4}« 

Thvrs  are  fome  advantages  attending  tenants  in  dower 
diat  do  not  extend  to  jointrefles;  and  fo  vice  wr/a,  jointre&s 
are  in  fome  refpc£ls  more  prtrilegcd  than  tenants  in  dowsn 
Tenant  in  dower  by  the  old  common  law  is  fubjeck  to  no  tolls 
or  taxes ;  and  hers  is  almoft  the  only  eftate  on  whichi  when 
derived  from  the  king's  debtor,  the  king  cannot  diftrein  for  his 
debt ;  if  contra£bed  during  the  coverture  ".  But,  on  the  other 
hand»  a  widow  may  enter  at  once,  without  any  formal  pro-  [  139  ] 
cefs,  on  her  jointure  land ;  as  (he  alfo  might  have  done  on 
Aoy^crad  o/lium  ecclefiae^  which  a  jointure  in  many  points  re« 
fembles ;  and  the  refemblance  was  ftill  greater,  while  that 
fpecies  of  dower  continued  in  it's  primitive  ftate :  whereas 
no  fmall  trouble,  and  a  very  tedious  method  of  proceeding. 


'  Thefe  fetdcmentf^  prerioui  to  nur- 
mge,  leem  to  have  been  in  nfc  among 
the  indent  Germani,  and  their  kindred 
nation  the  Gattls.  Of  the  fomier  Taci- 
tos  gives  us  this  account.  «  D^icm  nnt 
"  ttx^  marieef  Jti  mxori  mmritut  affert : 
•*  inttrfunt  paremtes  et  pro^inqai^  tt  mynem 
**  rm  prabant,^^  (dt  «ftr.  Germ,  c.  i8.) 
And  Caefar  (de  helU  Gailico^  /.  6. 
Cm  1 8 . )  has  given  us  the  terms  of  a  mar- 
riage fettlement  among  the  Gauls,  as 
Jiiceiy  calculated  as  any  modern  jointure* 
"  Vuif  quAMtoi  pecunias  ab  uxoribmi  do* 
**  tit  nomine acceperunt^  tantai  ex  fuiibo' 

nisf  atpimamne  facla^  cum  dotihnt  com  • 


<<  municant,  Hujui  mmit  pecnmae  em" 
«  janfftm  ratio  bahetar,  fruSnffue  ftr^ 
<<  '9§niMr,  Uter  eorum  wta  Juperavit% 
**  ad  enm  pan  utriufqut  cum  fruSlhu 
'<  fuperiorum  tempernm  pervnit,**  The 
dauphin*s  commentator  on  Cciir  fup« 
pofes  that  this  Gauliih  cuftom  was  tha 
ground  of  the  new  regulations  made  bf 
JulHnian  (Nov,  97.)  with  regard  to 
the  provifion  for  *  widows  among  th« 
Romans ;  but  fnrcly  theie  is  as  muck 
reafon  to  fuppofe,  that  it  gave  the  hint 
Mot  our  ftatutable  jointareL 

A  Co.  Litt.  31.  a.  F.  N.  B«  150* 


cc 


(14)  It  has  been  determinedy  that  if  a  woman,  who  is  under 
age  at  the  time  of  marriage,  agrees  to  a  jointure  and  fett]e|nent 
in  bar  of  her  dower,  and  her  diftributive  ihare  of  her  hufband'a 
^rfonal  property,  in  cafe  he  dies  inteftate,  (he  cannot  afterwards 
waive  it ;  bat  is  as  much  bound,  as  if  (he  were  of  age  at  the  time 
of  marriage.  Lord  Northington  bad  decreed  the  contrary  ;  but 
his  decree  was  upon  both  poinu  reverfed.  Drury  a;'.  Drury, 
^  Brown*!  P.C,  ^jo* 
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is  neceflary  to  compel  a  legal  aflignment  of  dower  <>*  And^ 
whtit  18  more»  though  dower  be  forfeited  by  the  treafon  of 
the  hufbandy  yet  lands  fettled  in  jointure  remain  unsm- 
peached  to  the  widow  <>.  Wherefore  fir  Edward  Coke  very 
juftly  gives  it  the  preference,  as  being  more  fure  and  fafe  to 
the  widow,  than  even  dower  ad  oJHum  ecclefiae^  the  mod  eli- 
gible fpecies  of  any  ( 15). 


n  Co.  Lice.  36. 


«  Ihti,  37. 


( 1 5  }  A  jointnre  is  not  forfeited  by  the  adultery  of  the  wife,  as 
dower  is  ;  and  the  coart  of  chancery  will  decree  againil  the  huf- 
band  a  perforomnce  of  marriage  articles^  though  he  allcdges  and 
proves  that  his  wife  lives  feparate  from  him  in  adultery.  Qox^i 
P. ITmsi 277. 
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CHAPTER. THE     NINTH. 

OF     ESTATES     LESS    than 

FREEHOLD. 


Q,F  eftates  that  are  led  than  freeholdi  there  are  three 
\  fortj:  i.4£ftates  for  years:  a* Eftatea  at  will :  3.  £f* 
tates  by  fuiferance. 

I.  An  edate  for  years  is  a  contraft  for  the  poffeffion  of 
landsor  tenements,  forfome  determinate  period^  and  it  takes 
j)lacc  where  a  man  letteth  them  to  another  for  the  term  of  a 
certain  number  of  years,  agreed  upon  between  the  leflbr  anti 
tlic  leflce  *,  and  the  leflce  enters  thereon  ^.  '  If  the  leafc  be 
but  for  half  a  year,  or  a  quarter,  or  any  lefs  time,  this  leflee 
is  refpe£led  as  a  tenant  for  years,  and  is  (lilcd  fo  in  fome  legal 
proceedings  j  a  year  being  the  fliortcft  term  which  the  law  in 
this  cafe  take?  notice  of  ^.  ^'d  this  may,  ,not  improperly, 
lead  us  into  a  (hort  digr^iTion,  concerning  the  divifion  and 
calculation  of  time  by  the  Exigltib  law. 

The  fpace  of  a  year  is  a  determinate  and  welUknown 
period,  confiding  commonly  of  365  days:  for,  though  in 

a  We  may  here  remark,  once  for  all,  is  made :  the  donor  is  one  that  giveth 

that   the  terininations  of  ^*— or*'  and  lands  in  tali;   the  donee  is  he  who  re* 

4«  — ee'^  obtain,  in  law,  the  one  an  ccivech  it:  he  that  grar.tcth  a  icafe  is 

a£ki  ve,  the  other  a  paffive  figjilficauon  \  denominated  the  IciTar ;  and  he  to  whom 

che  f  rmer  ufually  denoting  the  doet  of  it  is  granted  the  IcITee.     (Litt<  \  57.} 
gxij  a£^,  ttc  latier  hlra  to  whom  it  is  ^  Ibid.  5?. 

done.     The  fe^ffjr  is  \x.  that  maketh  a  c  il^jj.  67, 

^iecWfnMot  j  the  fec-flfee  is  b«  tO'.wh^m  it 

•    Vol.  11.  M  bUTextUc 
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biflextilcor  leap  years  it  cohfifts  properly  of  3669  yet  by  the 
ftatvte  2t  Hen.  Ill  tlie  increafing  day  in  the  leap-year,  togc« 
dier  with  the  preceding  day,  (hall  be  accounted  for  one  day 
only..    That  of  a  month  is  more  ambiguons :  there  beings 
in  conrnion  ufci  two  way»  of  calculating  months ;  eidier  9^ 
lunar,  confifting.of  twenty-eight  days^  the  fuppofed  rvoIu^ 
don  of  the  moon,,  thirteen  of  which  make  a  year :  or^  as* 
calendar  mon^s  of  unequal  lengths^  according  to-the  Julian 
divfiion  in  our  common  almanacs,,  coj^imencing  at  the  ca» 
tends  of  each  month,  whereof  in  a  year  there  are  only 
twelv'e.     A  month  in  law  is  a  lunar  month,,  or  twenty-eight 
days,  unlefs  otherwife  expreflfcd  ;  not  only  becaufe  it  is  al-^ 
ways  one  uniform  period,  but  becaufe  it /alls  naturally  into 
a  quarterly  divifion  by  weeks.  Therefore  a  leafe  for  <<  twelve 
months''  is  only  for  forty-eight  weeks ;  but  if  it  be  for  <<  a- 
twelvemonth''  in  the  fingular  number,  it  is  good  for  the 
whole  year  **.  For  herein  the  law  recedes^  from  it's  ufual  cal- 
culation, becaufe  the  ambiguity  between  the  two  methods  of 
computation  ceafes ;  it  being  generally  uoderftood  that  by 
the  fpace  of  time  called  thus,  in  the  fingular  number,  a 
twelvemonth,  is  meant  the  whole  year,  confiding  of  one  fo» 
lar  revolution  ( t).     ht  the  fpac^  of  dr  day  all  the  twenty-four 


(1)  In  bills  of  exchange  and  promifibry  notes^  a  month  is  al- 
ways a  calendar  month  ;  as  if  a  bill  or  note  is>dated'on  the  loth  of 
J)inttary»  and  made  payable  one  month  after*  date».  it  is  doe  (the- 
-three  days  of  grace  being  included)  on  the  13th  of  February. 

The  fix  months  in  cafes  of  Japji  and  quan  gmfedstj;^  are  alfo  ca- 
lendar months*    6^0.61. 

It  is  fomewhat  remarkable,  that  the  difllereiice  between  fix  ca- 
lendar months  and  half  a  year  does  not  feem  to  have  been  eon- 
£dcred  by  legal  writers.  Lord  Coke  faysjr  half  a  year  copfifts  of" 
182  days.  I  lu/f,  135.  But  fix  calendar  months  will  be  two  or 
three  days  lefs  or  more  than  half  a  year,  accordingly  as  February 
is  reckoned,  or  not,  one  of  the  fix.  Lord  Coke,  in  his  report  of 
-Catefby's  cafe,  clearly  confiders  the  ttmfus  fimtfiu  to  be  fix  calen« 
dar  months  (6  Cq.  6  i  *} ;  yet  fir  Geoi^c  Qi^c  in  his  report  of  that. 
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iiottis  are  lifaallf  reckoned }  the  law  generally  reje^ing  all 
fradions  of  a  diy,  in  order  to  avoid  difputes*.  Therefore^ 
if  I  am  bound  to  pay  money  on  any  certain  day,  I  difcharge 
the  obligatioii  if  I  pay  it  before  twelve  o'clock  at  night ; 
after  which  the  following  day  commences  (a).  But  to  return 
to  eftates  for  y^rs« 
I 

Thsse  eftates  were  originally  granted  to  mere  farmers  or 
imibandmen,  who  every  year  rendered  fome  equivalent  in 
money,  provifions,  or  other  rent,  to  the  leflors  or  landlords  $ 
but,  in  order  to  encourage  them  to  manure  ^d  cultivate  the 
ground,  they  had  a  permanent  intereft  granted  them,  not  de« 
tcrminaUe  at  the  will  of  the  lord.  And  yet  their  pofleiGon 
was  efteemed  of  fo  little  confequence,  that  they  were  rather 
confidered  as  the  bailifis  or  Xervants  ,of  the  lord,  who  were  to  [  '4^  3 
receive  and  account  for  the  profits  at  a  fettled  price,  than  M 
havit^  any  property  of  their  own.  And  therefore  they  were 
not  allowed  to  have  a  freehold  eftate :  but  their  intereft  (fuch 
as  it  was)  vefted  after  their  deaths  in  their  executors,  who 
were  to  make  up  the  accounts  of  their  teftator  with  the  lord, 
and  bis  other  creditors,  and  weie  entitled  to  the  ftock  upon 
the  farm.  The  leflee's  eftate  might  alfo,  by  the  antient  law, 
be  at  any  time  defeated  by  a  common  recovery  fufiered  by 
the  tenant  of  the  freehold '  j  which  annihilated  all  leafes  for 

•  Co.  Litt*  IJ5.  f  Co.  Litt.46. 
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caie»  ifaites  it  as  confidendy.  to  confift  of  182  days;  and  in  neither 
report  is  the  diffsreoce  uken  nodceof. 

Prom  the  cafes  in  3  ITii/',  2 1  •  and  1  T.R.i^g,  it  appears  that  a 
notice  to  a  tenant  from  year  to  year  to  quit  the  premifes*  muil  be 
half  a  year,  and  not  fix  calendar  months,  though  the  computadon* 
by  the  latter  would  be  more  fimple  and  convenient ;  and  that  was 
underfiood  to  be  the  proper  notice  by  the  court  of  common  pleas  in 
z  BLRgp.  1224. 

(2)  See  4  T.  R.  170.  where  there  was  a  difference  of  opinion  yi 
the  court  upon  the  queftlon,  whether  a  bill  of  exchange  could  be 
proiefted.for  non-payment  on  the  fiuse  day  that  it  was  due,  or  the 
acceptor  had  th^  whole  of  the  day  to  difcharge  it  in  ? 

M  2  years 
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years  thcif  fubfifting,  unlefs  afterwards  reneM^d  by  the  reco- 
vcror,  whofe  title  was  fuppofed  fupcrior  to  his  by  whom  thofe 
Icafes  were  granted. 

.  While  edates  for  years  were  thus  prccajrious,  it  is  no 
wonder  that  they  were  ufually  very  (hort,  like  our  modem 
leafes  upon  rack  rent ;  and  indeed  we  are  told  ^  that  by  the 
Tintient  law  no  leafes  for  mare  than  forty  years  were  zUdw- 
tible,  becaufe  any  longer  pofTeilion  (efpecially  when  given 
without  any  livery  declaring  the  nattlire  and  duration  of  the 
cftate)  might  t^nd  to  defeat  the  inheritance.  Yet  this  law, 
if  ever  it  exiftcd,  was  foon  antiquated;  for  we  mayobfervc, 
in*Madox's  colle£lion  of  antlent  indruments,  fomc  leafes 
for  years  of  a  pretty  early  date,  which  con(iderably  exceed 
that  period  ^ :  and  long  terms,  for  three  hundred  years  or  a 
thoufand,  were  certainly  in  ufc  in  the  time  of  Edward  III  *, 
and  probably  of  Edward  1  ^.  But  certainly,  when  by  the 
ftatute  21  Hen.  VIII.  c.  15.  the  termor  (that  is,  he  who  is 
entitled  to  the  term  of  years)  was  prote£«:ed  againft  thcfe  fic- 
titious recoveries,  and  his  intereft  rendered  fecure  and  per- 
manent, long  terms  began  ro  be  more  frequent  than  before ; 
and  were  afterwards  extenfively  introduced,  being  found  ex- 
tremely convenient  for  family  fettlements  and  mortgages: 
continuing  fubjeft,  however,  to  the  fame  rules  of  fuccefhon, 
r  i^n  "1  and  with  the  fame  inferiority  to  freeholds,  as  when  they  were 
little  better  than  tenancies  at  the  will  of  the  landlord. 

Evert  eilate  which  muft  expire  at  a  period  certahi  and 
prefixed,  by  whatever  words  created,  is  an  eftate  for  years. 
And  therefore  this  eftate  is  frequently  called  a  term,  terimtins^ 
becaufe  it's  duration  or  continuance  is  bounded,  limited,  and 
determined :  for  every  fu^h  cftate  muft  have  a  certain  begin- 
ning, and  certain  end  '«     But  id  cerium  efl^  quod  cerium  rcddi 

g  Mirror,  c.  2.  §2^.    Co.  Litt.  45,  .....  Jl'id.  n®  148.  fd.   148.    /or 

46.     .  fifcy  years*  7  Cdw.  IV. 

h  Madox    Formuhrt  j/tngHcen.    n*  »  32  Aff.  pi.  6.     Bro.  abr.  t,  wrw- 

%^^. /of.  140.  Dcniil'c  fi^itifhty  ycjrs,  dr.urcef.cr.  ^z.Jj>c*'c:iur.  6. 

a  I  Ric.  11 Hid,  n**  245.  /oi.  k  Sue.  uf  mortmain,  7  Edw.  I. 

146.  for  the  like  term.  ^.  D.  1429.  'Co.  Litt.  45, 
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potefl  :  therefore  If  a  man  make  a  leafe  to  anotheii  for  fo  many 
years  as  J.  S.  lb  ill  name,  it  is  a  good  leafe  for  years";  for^ 
though  it  is  at  prefent  uncertain,  yet  when  J.  S.  hath  named 
the  years,  it  is  then  reduced  to  a  certainty.  If  no  day  of 
comnvencement  is  named  in  the  creation  of  this  eflate,  it  be- 
gins from  the  making,  or  delivery,  of  the  leafe  ".  A  leafe 
for  fo  many  years  as  J.  S.  fhall  live,  is  void  from  the  begin-^ 
ning  o ;  for  it  is  neither  certain,  nor  can  ever  be  reduced  to 
a  certainty,  during  the  continuance  of  thc.leafe.  And  the 
fame  do£trine  holds,  if  a  parfon  make  a  leafe  of  his  glebe  for 
fo  many  years  as  he  (hall  continue  parfon  of  Dale ;  for  this. 
is  {till  more  uncertain.  But  a  leafe  for  twenty  or  more  years, 
if  J.  S.  (liall  fo  long  live,  or  if  he  fliould  fo  long  continue 
parfon,  is  good  ^ :  for  there  is  a  certain  period  fixed,  beyond 
which  it  cannot  lafl;  though  it  may  determine  fooner^  on  the 
death  of  J.  S.  or  his  ccafmg  to  be  parfon  there. 

We  have  before  remarked,  and  endeavoured  to  aflign  the 
reafon  of,  -the  inferiority  in  which  the  law  places  an  cftate  for 
years,  when  compared  with  an  eftate  for  life,  or  an  inherit- 
ance:  obferving,  that  an  eftate  for  life,  even  if  it,  be  pur 
auter  vie^  is  a  freehold ;  but  that  an  eflate  for  a  thoufand 
years  is  only  a  chattel,  and  reckoned  part  of  the  perfonal 
eftate  \  Hence  it  follows,  that  a  leafe  for  years  may  be  made 
to  commence  infuturoy  though  a  Kafe  for  life  cannot.  As, 
if  I  grant  lands  to  Titius  to  hold  from  Michaelmas  next  for 
twenty  years,  this  is  good ;  bat  to  hold  from  Michaelmas  [  144  3 
next  for  the  term  of  his  natural  life,  is  void.  For  no  eftate 
of  freehold  can  commence  in  futuro  ;  beeaufe  it  cannot  be 
created  at  common  law  without  livery  of  feilin,  or  corporal 
poiTeflion  of  the  land  :  and  corporal  pofTeinon  cannot  be  given 
of  .in  ( Itate  now,  which  is  not  to  commence  now,  but  ticre- 
after '.  And,  becnife  no  livery  of  fcifin  is  necefTary  to  a  leafe 
for  years,  fuch  lelTee  is  not  faid  to  oc/ei/eelf  or  to  have  true 
legal  feifin  of  the  lands.     Nor  indeed  does  the  bare  leafe 

m  6  Rfp    35.  P  li'iJ' 
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veil  any  eftate  in  the  Iei!ee  ;  but  only  gives  hioi  a  right  of 
entry  on  the  tenement,  which  right  is  called  his  tntereft  in  thg 
ternij  or  interejfe  Urmini :  but  when  he  has  actually  fo  en« 
tered,  and  thereby  accepted  the  grant,  the  eftatc  is  then,  and 
not  before,  vefted'  in  bini|  ^nd  he  is  poJMeJ^  not  properly  of 
the  land,  but  of  the  term  <of  years ' ;  tne  ppfleiGon  or  feifin 
of  the  land  remaining  ftill  in  him  who  hath  the  freehold, 
Thus  the  word,  term,  does  not  merely  fignify  the  time  fpc- 
cified  in  the  leafe,  but  the  eilat^  alfo  and  iptereft  that  pafies^ 
by  that  leafe  ;  and  therefore  the  Urtri  m^y  expire,  during  the 
continuance  of  the  times  as  by  furrender,  forfeiture,  and 
the  like.  For  which  rcs^fon,  if  I  grant  a  leafe  to  A  for  the 
term  of  three  years,  and  after  the  expiration  of  the  faid  t^nrf 
to  B  for  fix  years,  and  A  furrendera  or  forfeits  hb  leafe  at 
the  end  of  one  year,  B's  interdt  ihall  immediately  take 
pfFeft  :  but  if  the  remainder  had  been  to  B  frpm  and  after 
the  expiration  of  the  faid  three  years,  or  from  and  after  the 
expiration  of  the  faid  time,  in  this  cafe  B's  intercft  vn\l  not 
commence  till  the  time  is  fully  elapfed,  whatever  mav  becpnie 
of  A's  term*. 

Tenant  for  term  of  years  hath  incident  tp  and  infe? 
Y»arable  from  his  eftate,  unltCs  by  fpecial  agreement,  the  fame 
eftovers,  which  we  formerly  obferved  ■  that  tenant  for  life 
was  entitled  to ;  that  is  to  fay,  boufe-bote,  firc-bote,  plough* 
botCj^  and  hay-bote  * ;  terms  which  have  been  already  cx-^ 
plained  \ 

WiTif  regard  to  emblements,  or  the  profits  of  lands  fowed 
L  MS  J  by  tenant  for  years«  there  is  this  difference  between  him^ 
and  tenant  for  life :  that  where  the  term  of  tepant  for  years 
depends  upon  a  certainty,  as  if  he  holds  froni  midfummer  for 
ten  ytars,  and  in  the  lalt  year  he  fows  a  crop  of  com,  and 
it  is  not  ripe  and  cut  before  midfummer,  the  end  of  his  term, 
the  landlord  fiiall  have  it ;  for  the  tenant  knew  the  expiration 
of  his  term,  and  therefore  it  was  bis  own  folly  to  fow  what 

•  Co.  Liu.  46.  ^  Co.  Litt.  45, 
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he  never  could  reap  the  profits  of ''^  But  Mfherethe  leafe  for 
years  depends  ujpon  an  uncertainty  :  aS|  upon  the  death  of 
the  leffi>r,  being'  himfelf  only  tenant  for  life,  or  bein^  a 
Kuiband  feifi^  in  right  of  his  wife  \  or  if  the  term  of  years 
be  determinable  upon  a  life  or  lives  i  in  all.thele  cafes^  the 

r^ftate  for  years  not  being  certainly  to  expire  at  a  time  fore-' 
knowuj  but  merely  by  the  a£t  of  4Sod,  :the  tenant,  or  his 

'executors,  (hall  have  the  emblements  in  the  fame  manner 

tthat  a  tenant  for  life  or  his  executors ihall  be  entitled  thereto' 
Not  fo^  if  it  determine  by  the  a&  of  the  party  himfelf:  as  if 

.tenant  for  years  does  any  thing  that  amounts  to  a  forfeitures 
in  which  cafe  the  emblements  ihall  go  to. the  Icflbr,  and  not 

.to  the  lefleci  who  hath  determined  his  eftstt:e  hy  his  own  d&« 
fault*, 

II.  The  fecond  fpecies  of  eftates  not  freehold*' are  eftates, 

•at  ttiilL     An  eftate  at  will  is  where  lands  and  tenements  are 

det  by  one  man  to  another,. tQ  have  and  to  Hbld.at  the  will  of 

the  leilbri  and  the  tenant  by  fierce  of  this  leafe  obtains  poC« 

fifeffion  ^.    Such  tenant  hath  no  certain  indefeafible  eftate,- 

nothing  that  can  he  gfiigned  by  himto  any  other ;  becaufe  the 

Icflbr  may  determine. his  will,  and  put  him  out  whenever  he 

pleafes*    But  every  eftate  at  will  is  at  the  wilLof  both  partie^j 

landlord  and  tenant ;  ,fo  that  either  of  .them  may  determine 

-his  will,  and  quit  his  connexions  with  the  other  at  his  own 

.pleafure  ^.  Tetthis  muft  bdunderftood-withtfome  reftriftlon. 

'Por,  if  the  tenant  at  will  fows  his  land,  and  .the  landlord  be-  [  146  ] 

«fox^  the  comis  rip^  or  before  it  is  re^pe4>  puts  hini,QUt,  yet 

the  tenant  fliall  have  the  emblements,  and  free  ingrefs^egrefj^ 

and  regrcfs,  to  aut.and  carry  away  the  profits'*.  And  thisfor 

^e:famefreafoi),  upofi  which  all  the  cafes  of  emblements  turn ; 

viz.  the  point  of  uncerti^inty:   fince  .the  tenant  could  nqt 

pgilibly  know  when  his  landlord  would  determine  his  wi)^ 

and  therefore  could  make  no  provifion  againft  it ;  and  haying 

'ibwn  the  land,  which  is  for  the  good  of  the  .publicy  .^pon  ^ 
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reafonable  prcfumption,  .the  law  will  not  fufier  him  to  be  a 
lofer  by  it.  But  it  is  t)therMrire,  and  upon  reafbn  equally 
goodj  where  the  tenant  himfelf  determines  the  will ;  for  in 
this  cafe  the  landlord  (ball  have  the  profits  of  the  land  ^. 

What  aft  does,  or  does  not,  amount  to  a  determination 
of  the  will  on  eitlier  fide,  has  formerly  been  matter  of  great 
debate  in  our  courts.  TBut  it  is  now,  I  think,  fettled,  that 
(befides  the  exprefs  determination  of  the  leflbr's  will,  by  de- 
claring that  the  leflee  (hall  hold  no  longer  5  ^hich  mufl:  either 
be  made  upon  the  land  ^,  or  notice  mufl  be  given  tp  the 
leiTee  ^)  the  exertion  of  any  a£k  of  ownerihip  by  the  leflbr,  a^ 
entering  upon  the  premifes  and  cutting  timber  ^,  taking  a 
diftrefs  for  rent  and  impounding  it  thereon  ^  or  making  a 
feoflFment,  or  leafe  for  years  of  the  land  to  commence  imme- 
diately ^  \  any  aft  of  defertion  by  the  leflee,  as  afUgning  his 
eftatc  to  another,  or  committing  wafte,  which  is  an  aft  in- 
confiftcnt  with  fuch  a  tenure '  j  or,  which  is  injiar  omnium^ 
th«  death  or  outlawry  of  either  leflbr  or  leflee  " ;  puts  an  end 
to  or  determines  the  eftate  at  will,  . 

The  law  is  however  careful,  that  no  fudden  determination 
of  the  will  by  one  party  fliall  tend  to  the  manifcft  and  un- 
forcfeen  prejudice  of  the  other.     This  appears  in  the  cnfc  of 
C  ^47  ]  emblements  before-mentioned ;  and,  by  a  parity  of  reafon, 
the  leflTec,  after  the  determination  of'  the  leflor's  will,  (hall 
have  reafon^ble  ingrefs  and  egrefs  to  fgtch  away  his  goods  and 
Utcnfils  "•     And,  if  rent  be  payable  quarterly  or  half  yearly, 
and  the  leflee  determines  the  will,  the  rent  fliall  be  paid  to 
•     the  end  of  the  current  quarter  or  half-year  o.     And,  upon  the 
fame  principle,  courts  of  law  have  of  late  years  leaned  as 
much  as  pofliblc  againfl:  confl:ruing  demifes,  wh^re  no  cer- 
tein  term  is  mentioned,  to  be  tenancies  at  will ;  but  have  ra- 
ther held  thciji  to  be  tenancies  from  year  to  year  fo  long  as 

«  Co.  l»itt,  5S.  ^  I  Roll,  Abr.  860.     2  Lev.  S8. 
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both  parties  pleafe,  efpecially  where  an  annual  rent  is  referv- 
cd  :  in  which  cafe  they  will  not  faff^  either  party  to  deter- 
mine the  tenancy  even  at  the  end  of  the.  year,  without  reafon- 
abk  notice  to  the  other>  which  is  generally  underllood  to  be 
£ak  months '(3). 

There  is  one  fpecies  of  eftates  at  will,  that  deferves  a 
more  particular  regard  than  any  other ;  and  that  is,  an  eft  ate 
held  by  copy  of  court  roll :  or,  as  we  ufually  call  it,  a  copyhold 
fftate.  This,  as  was  before  obferved  \  was  in  it's  original 
and  foundation  nothing  better  than  a  mere  eftate  at  will.  But, 
the  kindnefs  and  indul^a'jice  of  fuccefEve  lords  of  manors 
having  permitted  thefe  eltates  to  be  enjoyed  by  the  tenants 
and  their  heirs,  according  to  particular  cuftoms  eftablifhcd 
in  their  rcfpc£live  diflrifts ;  therefore,  though  they  ftill  arc 
held  at  the  will  of  the  lord,  and  fo  are  in  general  cxpreflcd  in 
the  court  rolls  to  be,  yet  that  will  is  quiiliJied,  rcflrained, 
and  limited,  to  be  exerted  according  to  the  cuftom  of  the 
manor.     This  cuftom,  being  luffei"ed  to  grow  up  by  the  lord, 

P  This  kind  of  Icafc  was  m  ufe  as      brcn  rrqJlrcd    to  de^croiinc  ic.       (T» 
long  rfgo  a»ihe  reign  of  Henry  VIII.       13  Htn.  f^JII  15,  16.) 
whea  ha'.f  a  year's  notic^  feenaa  co  have  4  pig.  93. 


(3)  See  page  141.  ante,  n  ^te  1.  The  learned  Judge,  in  the 
text,  tells  us,  the  notice  mull  hejix  months,  and  in  the  note  half  a 
year\  but  in  addition  to  the  authoruies  referred  to  by  the  Editor  in 
note  I,  it  is  Jemy  an,  or  half  a  year,  in  the  13  Hen.  VI II.  15, 
The  notice  mull  be  to  quit  at  the  end  or  the  year.  1  T.  R.  159.  Tne 
time  fpccificd.  in  the  notice  will  be  fuppofed  to  be  the  end  of  the 
year,  unlefs  the  contrary  is  ihewn.  J6.  If  the  notice  is  not  good 
for  one  year,  it  is  not  good  for  tne  next,  it  being  fuppofed  that  the 
landlord  has  waived  it.  2  Bro,  161.  Ths  defect  of  notice  cannot 
be  fet  up  by  a  tenant  who  controverts  the  title  of  the  landlord.  li. 

If  the  landlord  gives  notice  to  quit,  and  afterwards  receives  rent 
for  the  time  fubfequent  to  the  end  of  the  year,  it  is  a  qaeftion  for  the 
jury  to  determine,  whether  it  wa^  accepted  or  not  with  an  iinention 
to  waive  the  notice.  Cczvp.  243.  But  it  has  been  determined, 
that  ft  diftrcfs  for  fuch  rent  will  not  admit  of  any  other  explanation, 
and  is  aa  uaeqiuvocal  .waiver  of  the  notice.  H,  1)1,  Rep,  3 1  i . 

is 
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is  looked  upon  as  the  evidence  dnd  interpreter  of  his  will^ 
his  will  18  no  longer  a^itrary  and  prccarioas  ;  bat  fixed  and 
afcertained  by  the  cuftom  to  be  the  fame,  and  no  other,  that 
kas  time  out  of  mind  been  exercifed  and  declared  by  his  an- 
ceftors.  A  copyhold  tenant  is  therefore  now  full  as  properly 
a  tenant  by  the  cuftom,  as  a  tenant  at  will}  the  cuftont 
having  arifen  from  a  feries  of  ^uniform  wills*  And  therefore 
£  148  ]  it  is  rightly  obfenred  by  Cakhorpe  %  that  <<  copyholders  and 
•  ^  cuftomary  tenants  difier  not  to  much  in  nature  as  in  name  : 
^  for  although  fome  be  called  copyholders,  fome  cuftomary^ 
*'  fome  tenants  by  die  virge>  fome  hafe  tenants,  fome  bond 
^  tenants,  and  fome  by  one  name  jmd  fome  by  another,  yet 
^  do  they  all  agree  in  fubftance  and  kind  of  tenure;  all  tbe 
'  ^  faid  lands  are  holden  in  one  general  kind,  that  is^  by  cuC- 
^  torn  and  continuance  of  jtime  ^  and  the  diverfity  of  their 
^  names  doth  not  alter  the  nature  of  their  tenure/' 

AiMOST  every  copyhold  tenant^ekig  therefore  thus  tenani 
at  the  will  of  the  lord  according  to  the  cuftom  of  the  manor  ^ 
wluch  cuftoms  differ  as  much  as  the  humour  and  temper  of 
4die  refpe£Uve  aotient  lordi^  (fron  whence  we  inay  account 
for  their  great  variety)  fydi  tenaot,  I  fay,  may  have,  fo  far 
as  the  cuftom  warrants,  anf  other  of  the  eftates  or  q^antitiea 
of  intereft,  which  we  have  hitherto  confidered,  or  may  here- 
after confider,  and  hold  them  united  with  this  cuftomary  eftat^ 
at  wilL  A^copybolder  nsiay,  in  many  manors,  be  tenant  in 
i^c-fimple,  in  fee-tail^  jEor  life,  by  the  curtcfy,  in  dower,  for 
y«ars,  at  fufferaiice,  or  on  condition :  fubjed^  hpweirer  to  bfc 
deprived  of  thefe  eftates  upon  the  concurrence  4»f  thofe  dXf* 
cumftances  which  (the  will  of  the  krd,  promulged  by  imme- 
morial cuftom j^  f»as  declared  Ji>  beaferfekttie  or  abfolute  de- 
tennination  of  tbofe  interefts  $  as  in  fome  manors  the  want 
r  of  iffue  male,  Ia  others  tlie  cutting  down  timber,  the  non- 
payment of  a  fine,  and  the  like.  Tet  none  of  thefe  intereft^ 
•amount  to  freehold ;  for  tl^e  freehold  of  the  whole  manor 
abides  always  in  the  lord  only  %  who  hath  granted  out  the  ufe 
and  occEipatioR,  but  not  the  corporeal  feifin  or  true  legal  po^ 

fefTiOJOk, 
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feffion,  of  certain  parcels  thereof,  to  thefe  hu  ^uftoifuiry  te« 
nants  at  will. 


The  reafon  of  originally  granting  out  this  complicated 
of  tnterefty  fo  that  the  fame  man  (ktaSl,  trith  regard  to 
the  fame  land^  be  at  one  and  the  fame  time  tenant  in  fee« 
fimpk  and  alfo  tenant  at  the  lord's  willy  feems  to  have  arifen 
from  the  nature  of  yillenage  tenure  "^  in  which  a  grant  of  any  ^  f^n  J 
eftate  of  freehold,  or  even  for  years  abfolately,  was  an  im* 
mediate  enfranchifement  of  die  villdn  K  The  lords  therefore^ 
diough  they  were  willing  to  enlarge  the  intereft  of  their  vil- 
leina,  by  granting  diem  (dates  which  might  endure  for  their 
fives^  or  fometimes  be  defcendible  to  their  ifluc,  yet  ndt  caring 
to  manumit  them  entkely,  might  probably  fcmple  to  grant 
diem  any  Solute  freehold  \  and  for  that  reafon  it  feems  to 
have  been  contrived,  that  a  power  of  refumpdon  at  the 
will  of  the  lord  ihould  be  annexed  to  thefe  grants,  whereby 
the  tenants  were  ftiU  kept  in  a  ftate  o^  villenage,  and  no 
freehold  at  all  was  conveyed  to  them  in  their  refpe£tive  lands: 
and  of  courfe,  as  the  freeliold  of  aU  lands  muft  neceflarily  red 
and  abide  fomewhere,  the  law  fuppofed  it  (till  tocontinue  and  ' 
remain  in  the  lord.     Afterwards,  when  thefe  villeins  became 
modem  copyholders,  and  had  acquired  bycuftom  a  fare  andt^ 
sndefeafible  eftate  in  tbeir  lands,  on  performing  their  ufual 
fervices,  but  yet  continued  to  be  (liled  in  their  admilEoas 
tenants  at  the  will  of  the  lord, — ^the  law  (till  fuppofed  it  an 
abfurdity  to  allow,  that  fuch  as  were  thus  nominally  tenants 
at  will  could  have  any  freehold  intereft  :  and  therefore  con. 
tinned  and  now  continues  to  determine,  that  the  freehold  of 
lands  fo  holden  abides  in  the  lord  of  the  manor,  and  not  in 
•  the  tenant ;  for  though  he  realty  holds  to  htm  arid  his  heirs 
for  ever,  yet  he  is  alfo  /aid  to  hold  at  another's  will.     But 
with  regard  to  certain  other  copyholders,  of  free  or  privileged 
tenure,  which  are  derived  from  the  antient  tenants  in  villein- 
ibcage  *,  and  are  not  faid  to  hold  at  tie  will  of.  the  lord^  but 
only  according  to  the  cuftom  of  the  manors  there  is  no  fuch  ab- 
surdity in  allowing  them  to  be  capable  of  enjoying  a  freehold 


(  Mirr/C.  2.  §  28*  Litu  §  204,  5,  Cu 


V  See  page  981*  &<, 

intereft : 
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intereft :  and  therefore  the  law  doth  not  fuppofe  the  freehold 
of  fuch  lands  to  reft  in  the  lord  of  whom  they  are  holden, 
but  in  the  tenants  themfelves  ▼ ;  who  are  fometimes  called 
euflbmary  freeholder^  being  allowed  to  have  a  freehold  tuUrtJiy 
though  not  a  freehold  tenune. 

[  150  ]      However,   in  common  cafes,  copyhold  eftates  are    flill 
y.  ranked  (for  the  rcafons  above-mentioned)  among  tenancies 

at  will  \  though'  cuftom,  which  is  the  life  of  the  common 
law,  has  cftabliflied  a  permanent  property  in  the  copyholders, 
who  were  formerly  nothing  better  than  bondmen,  equal  to 
that  of  the  lord  himfelf,  in  the  tenements  holden  of  tlie 
manor :  nay  fometimes  even  fuperior  ;  for  we  may  now  look 
upon,  a  copyholder  of  inheritance,  with  a  fine  certain,  to  be 
little  inferior  to  an  abfolutc  freeholder  in  point  of  intereft, 
and  in  other  refpefts,  particularly  in  the  clearnefs  and  fecu- 
ricy  of  his  title,  to  be  frequently  in  a  better  fuuation. 

III.  An  cftate  at  fufferance^  -is  where  one  comes  into  poC- 
fcflion  of  land  by  lawful  title,  but  keeps  it  afterwards  with- 
out any  title  at  all.  As  if  a  man  takes  a  leafe  for  a  year,  and, 
after  the  year  is  expired,,  continues  to  hold  the  premifes 
w^ithout  any  frefli  leave  from  the  owner  of  the  eftate.  Or, 
if  a  man  piaketh  a  leafe  at  will,  and  dies,  the  eftate  at  will 
is  thereby  determined :  bot  if  the  tenant' continueth  pofleflipn, 
he  is  tenant  ^t  fufferance  *  (4).  But,  no  man  can  be  tenant  at 
fufierance  againft  the  king,  to  whom  no  LichjSy  or  neglcfl, 
in  not  entering  and  oufting  the  tenant,  is  ever  imputed  by 

V  Fit*.  Abr.   tit.  eero^t*   310.    cvj-  119.     i  Roll.  Abr.  561.  iVcntr.  143, 

am.     12  BiQ.  Abr,  tit,  suJlofK,  2.  17.  Cartb.  432.    Lord  Kaym.  1225. 
tenant  per  ccple.  2:.    9  Rep.  76.     Co.  w  Co.  Lite.  57. 

Lift.  5.J.  Co.  Copyh.    ^  32.  Cro.  Car. 


(4)  A  Icafe  at  will  being  now  confidercd  a  leafe  from  year  to 
year,  which  cannot  be  vacated  without  half  a  year's  notice  to  quit, 
upon  the  death  of  the  leiTor  the  tenant  cannot  be  ejedled  without 
half  a  year's  notice  from  his'heir.  zT,  R.  159.  And  it  has  alfo 
been  decided,  that  it  is  neceflliry  to  give  that  notice  to  the  perfonal 
reprefentative  of  the  lefTcc,  3  ^^il/]  25. 
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law:  but  his  tenant,  fo  holding  over,  is  confidered  as  an 
abfolute  intruder  *.  But,  in  the  cafe  of  a  fubje£t,  this  eftatc 
may  be  dcftroyed  whenever  the  true  owner  fhall  make  an 
a£lual  entry  on  the  lands  and  oufl:  the  tenant :  for,  before 
entry,  he  cannot  maintain  an  aft  ion  of  trefpafs  againft  the 
tenant  by  fu^erance,  as  he  might  againft  a  ftranger  "f :  and 
the  reafon  is,  becaufe  the  tenant  being  once  in  by  a  lawful 
title,  the  law  (which  prefumes  no  wrong  in  any  man)  will 
fuppofe  him  to  continue  upon  a  title  equally  lawful ;  unlefs 
the  owner  of  the  land  byibme  public  and  avowed  aft,  fuch 
as  entry  is,  will  declare  his  continuance  to  be  tortious,  or, 
in  common  language,  wrongful. 

Thus  (lands  the  law,  with  recard  to  tenants  by  fuffcrance; 

.        .    t      *"       . 
and  landlords  are  obliged  in  thefe  cafes  to  make  formal  entries 

upon  their  lands',  and  recover  poflelfion  by  the  legal  procefs  L  '5*  J 
of  ejeftment:  and  at  the  utmoft,  by  the  common  law,  the 
tenant  was  bound  to  account  jfor  the  profits  of  the  land  fo  by 
him  detained.     But  now,  by  ftatute  4  Geo.  II.    c.  28.  in 
cafe  any  tenant  for  life  or  years,  or  other  perfon  claiming 
under  or  by  colluGon  with  fuch  tenant,  fhall  wilfully  hold 
over  after  the  determination  of  the  term,  and  demand  made 
and  notice  in  writing  given,  by  him  to  wKom  the  remainder 
or  reverfion  of  the  premifes  (hall  belong,  for  delivering  the 
poflcfFion  thereof;  fuch  perfon,  fo  holding  over  or  keeping 
the  other  out  of  poffeflion,  fhall  pay  for  the  time  he  detains 
the  lands,  at  the  rate  of  double  their  yearly  value.     And,  by 
ftatute  II  Geo.  II.   c.  19.  in  cafe  any  tenant,  having  power 
to  determine  his  leafe,  ihall  give  notice  of  his  intention  to 
quit  the  premifes,  and  fhall  not  deliver  up  the  pofTeflion  at 
the  time  contained  in  fuch  notice,  he  fhall  thenceforth  pay         » 
doubk  the  former  rent,  for  fuch  time  as  he  continues  in  pof- 
fe(rion.     Thefe  ftatutes  have  almoft  put  an  end  to  the  prac- 
tice of  tenancy  by  fufferancc,  unlefs  with  the  tacit  confcnt  of 
the  ownei;  of  the  tencnicnt  (5). 

«  Co.  Litt.  57.  y  Ih.d*  •  5  Mod-  3S4. 


(5)  Where  a  tenant  has  a  leafe  for  a  term  certain,  and  holds 
over  after  the  expiration  of  it,  it  is  not  neceflary.  for  the  landlord 
to  give  hiai  any  notice  to  quit,  in  order  10  recover  poiTcflion  by 

cjedmem. 


»5« 
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C)e6kmen^.  i  T.  R.  53. 162.  Bat  if  the  landlord  afterwards  recetvea 
fent^  or  does  any  ad  by  which  lie  proves  his  aflent  to  the  conti* 
nuance  of  the  tenant^  this  turns  the  eftate  at  fufferance  into  a  tenancy* 
firom  year  to  year.  The  notice  by  4  Geo.  II.  c.  28.  may  be  given 
previous  to  the  end  of  the  term.  BL  Rep.  1075.  But  I  ihould  thinks 
that  it  may  alfo  be  given  afterwards,  though  the  double  value 
could  only  be  recovered  from  the  delivery  of  the  notice,  and  de« 
mand  of  poiTeflion*  The  notice  by  the  landlord  mnft  be  in  writ- 
ing; but  that  by  the  tenant,  linder  11  Geo.  II.  c.  19.  maybe 
by  paroU  3  Burr.  1605.  The  doable  valoe  can  only  be  reco- 
vered by  a6&mof  debt  i  bat  the  doable  rent  may  be  recovered  hy 
Aftreft  or  otherwife,  like  fingie  rent.  1  BL  535.  No  length  of 
time  is  neceilary  to  the  validity  of  thefe  notices  under  the  ftatotcs^ 
to  entitle  the  landlord  ta  doable  valuc>  or  doable  rent. 


<;ih.  1^  ^  T  H  I  K  a  iw  f^t 
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09  ESTATES  »POK  CONDITION. 


BESIDES  the  fisreral  divifioiis  of  eftafes,  in  point  of 
incerefti  which  we  haye  coofidered  in  the  three  pre- 
ceding chapten,  there  is  alfo  another  fpecies  ftill  rematning^ 
which  18  called  an  eftate  t^wM  condition ;  being  fuch  wjiofe 
exiilence  depends  upon  the  happening  or  not  happening  of 
hmii  uncertam  event,  whereby  the  eftate  may  be  either  ori- 
ginally created,  or  enlarged,  or  finally  defeated  *.  And  thefe 
conditional  eftates  I  have  chofen  to  referve  till  Iaft»  bccaufe 
they  are  indeed  more  properly  qualifications  of  other  eftates^ 
than  a  diftxn£t  fpecies  of  themfclves  $  feeing  that  any  quantity 
of  intefeft,  a  fee,  a  freehold,  or  a  term  of  years,  may  de« 
pend  upon  thefe  provifional  reftriflionsv  Eftates  then  upon 
condition,  thus  underftood,  are  of  two  forts:,  i.  ^atet 
upon  condition  impiudz  2.  Eftates  upon  condition  exprejfedr 
Wnder  which  laft  may  be  included,  3.  Eftates  held  in  vadh 
gagff  or  pledge  I  4*  Eftates  by  JlatuU  merchant  ox  Jiatutt 
JIapU  :    5.  Eftates  held  by  ^^2i/. 

L  Estates  upon  condition  implied  in  law,  are  where  a 
grant  of  an  eftate  has  a  condition  annexed  to  it  infep;irably, 
from  it's  efleitce  and  conftitution,  although  na  condition  be* 
exprefied  in  words.  As  if  a  grant  be  made  to  a  man  of  an 
office,  generally,  without  adding  other  words  \  the  law 
tacitly  annexes  hereto  a  fecret  condition,  that  the  grantee 
fiiall  duly  execute  his  office  ^y  on  breach  of  which  condition 

A  Co.Litt  101.  ^  Lict.  §  37t. 
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it  is  lawful  for  the  grantor,  or  his  heirs,  to  ouil  him,  and 
grant  it  to  another  perfon  S  For  an  office,  either  public  or 
private,  may  be  forfeited  by  mif-u/er  or  non-i/fer,  both  of 
which  are  breaches  of  this  implied' condition,  i.  By  mif- 
ufir^  or  abufe ;  a§  if  a  judge  takes  a  bribe,  or  a  park-keeper 
kills  deer  without  authority.  2;  By  mn*ufa'\  or  neglc£l  j 
which  in  public  offices,  that  concern  the  adrainiftration  of 
jufticc,  or  the  commonwealth,  is  of  itfelf  a  ditcft  and  un- 
nicdiate  caufe  of  forfeiture :  but  non-ufcr  of  a  private  office 
is  no  caufe  of  forfeiture,  unlefs  fqiae  fpecial  damage  is  proved 
to  be  occafioned  thereby  *^.  For  in  the  one  cafe  delay  muft 
neceDarily  be  occafioned  in  the  affairs  of  the  public,  which 
require  a  conftant  attention :  but,  private  offices  not  requir- 
ing fo  regular  and  unremitted  a  fervice,  the  temporary  neg- 
lc£l  of  them  is  not  neceflarily  produftive  of  mifchief :  upon 
which  account  fome  fpecial  lofs  mutt  be  proved,  in  order  t<> 
vacate  thefe^  Franchifes  alfo,  being  regal  privileges  in  the 
hands  of  a  fubjeft,  arc  held  to  be  granted  on  the  fame  con- 
dition of  making  a  proper  ufe  of  them ;  and  therefore 
they  may  be  loft  and  forfeited,  like  offices,  cither  by  abufe 
or  by  neglc£l  *• 

'  Upon  the  fame  principle  proceed  all  the  forfeitures  which 
are  given  by  law  of  life  eftates  and  others  ;  for'any  afts  done 
by  the  tenant  himfelf,  that  are  incompatible  with  the  efta:e 
which  he  holds.  As  if  tenants  for  life  or  years  enfeoff  a 
ftranger  in  fee-fimple :  this  is,  by  the  common  law,  a  for- 
feiture of  their  f^veral  eftates  \  being  a  breach  of  the  condition 
which  the  law  annexes  thereto,  t7z.  that  they  fhall  not  at-* 
tempt  to  create  a  greater  cfliate  than  they  thcmftlves  are  en- 
titled to  ^  So  if  any  tenants  for  years,  for  life,  or  in  fee, 
commit  a  felony ;  the  king  or  other  lord  of  the  fee  is  entitled 
to  have  their  tenements,  becaufe  their  eftate  is  determined  by 
the  breach  of  the  condition,  **  that  they  fliall  not  commit 
•«  felony,"  which  the  law  tacitly  annexes  to  every  feoJal 
donation. 

c  Lilt.  ^  379.  e  9  Rep.  50. 
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II.  An  eftatc  on  condition  cxprefledin  the  grant  itfelf,  is 
where  an  cftatc  is  granted,  cither  in  fee-fimple  or  othcrwife, 
with  an  cxprefs  qualification  annexed,  whereby  the  eftate 
granted  (hall  eitlicr  commence,  be  enlarged,  or  be  defeated, 
upon  performance  or  breach  of  fuch  qualification  or  condi* 
tion«.     Thefe  conditions  .arc  therefore  cither  precedent^  or 
fubfequent.  Precedent  arc  fuch  as  muft  happeii  or  be  perform- 
ed before  the  eftate  can  veft  or  be  enlarged  :  fubfequent  are 
fuch,  by  the  failure  or  non-performance  of  which  an  eftate 
already  veiled  may  be  defeated.    Thus,  if  an  eftate  for  life 
be  limited  to  A  upon  his  marriage  with  B,  the  marriage  \% 
a  precedent  condition,  and  till  that  happens  no  eftate  ^  is 
vcftcd  in  A.     Or,  if  a  man  grant  to  his  leffee  for  years, 
that  upon  payment  of  a  hundred  marks  within  the  term  he 
fiiall  have  the  fee,  this  alfo  is  a  condition  precedent,  and  the 
fee-fimple  pafleth  not  till  the  hundred  marks  be  paid  *.    But 
if  a  man  grant  an  eftate  in  fee-fimple,  referving  to  himfelf 
and  his  heirs  a  certain  rent ;  and  that,  if  fuch  rent  be  not 
paid  at  the  times  limited,  it  ftiall  be  lawful  for  him  and  his  - 
heirs  to  re-enter,  and  avoid  the  eftate :  in  this  cafe  the 
grantee  and  his  heirs  have  an  dftate  upon  condition  fubfe- 
quent, which  is  defeafible  if  the  condition  be  not  ftriAly  • 
performed  ^.  To  this  clafs  may  alfo  be  referred  all  bafc  fees, 
and  fee-fimples  conditional  at  the  common  law  ^     Thus  an 
eftate  to  a  man  and  his  heirs,  tenants  of  the  manor  of  Dale^  is 
an  eftate  on  condition  that  he  and  his  heirs  continue  tenants 
of  that  manor.     And  fo,  if  a  perfonal  annuity  be  granted  at 
this  day  to  a  man  and  the  heirs  of  his  body ;  as  this  is  no  te« 
ncment  within  the  ftatute  of  Wcftminfter  the  fecond,  it  re- 
mains, as  at  comrmon  law;  a  fee-fimple  on  condition  that  the 
grantee  has  heirs  of  his  body.     Upon  the  fame  principle 
depend  all  the  determinable  eftates  of  freehold,  which  we 
menfioncd  in  the  eighth  chapter :  as  durante  viduitate^  tsfc  : 
thcfe  are  eftates  upon  condition  that  the  grantees  do  not 
marry,  and  the  like.     And,  on  the  breach  of  any  of  thcfe 

Z  Co.  Lift.  201.  k  Litt.  §  325* 
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fttbfequent  conditions,  by  the  failure  of  thefe  contingendcs  $ 
by  the  grantee's  not  continuing  tenant  of  the  manor  of  Dale, 
bjr  not  having  heirs  of  his  body,  or  by  not  continuing  fole  ^ 
the  eftates  which  were  refpe£lively  vefted  in, each  grantee  are 
wholly  determined  and  void. 

A  DisTiMCTioK  is  howevcr  made  between  a  cgndition  in 
dttd  and  a  limkathn,  which  Littleton  '  denominates  alfo  a 
condition  in  hw.  For  when  an  eftate  is  fo  exprefsly  confined 
and  limited  by  the  words  of  it's  creation,  that  it  capnot  en- 
dure for  any  longer  time  than  till  the  contingency  happens 
upon  which  the  eftate  is  to  fail,  this  is  denominated  zlimiUt* 
tion  :  as  when  land  is  granted  to  a  man,  /o  long  or  he  is  par- 
fon  of  Dale,  or  while  he  continues  unmarried,  or  until  out 
of  the  rents  and  profits  he  (hall  have  made  500  /•  and  the  like  "• 
In  fuch  cafe  the  eftate  determines  as  foon  as  the  contingency 
happens,  (when  he  ceafes  to  be  fsirhn^  marries  a  wife,  or 
has  received  the  500  /•)  and  the  next  fubfequent  eftate,  which 
depends  upon  fuch  determination,  becomes  immediately 
vefted,  without  any  zSt  to  be  done  by  him  who  is  next  in 
expeAancy.  But  when  an  eftate  is,  ftrt£^ly  fpeaking,  upon 
condition  in  deed  (as  if  granted  exprefsly  upon  condition  to  be 
void  upon  the  payment  of  40  /.  by  the  grantor,  ory^  that  the 
grantee  continues  unmarried,  or  provided  he  goes  to  Tork^ 
tsfc*  ^)  the  law  permits  it  to  endure  beyond  the  time  when 
fuch  contingency  happens,  unlefs  the  grantor  or  his  heirs  ot 
afiigns  take  advantage  of  the  breach  of  the  condition,  and 
make  either  an  entry  or  a  claim  in  order  to  avoid  the  eftate  '• 
Yet,  though  ftri^  words  of  condition  be  ufed  in  the  croitioa 
of  the  eftate^  if  on  breach  of  the  condition  the  eftate  be  lU 
mited  over  to  ^  third  perfon,  and  does  not  iounediately  re- 
vert to  the  grantor  or  his  reprefentatives,  (as  if  an  eftate  be 
granted  by  A  to  B,  on  condition  ths^  within  two  years  B 
intermarry  with  C,  and  on  failure  thereof  then  to  D  and  his 
heirs)  this  the  law  conftrues  to  be  a  limitation  and  not  a 

B  §  380.     1  Inft,  »3/H  P  Lltt.  ^  347,  Stait.  3a  Hciu  ViU. 
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condition^:  becaufe^  if  It  were  a  condition^  thcDi  upon  the 
breacli  thereof^  only  A  or  his  reprefentatives  could  avoid  the 
cftate  by  entryy  and  fo  D's  remainder  might  be  defeated  by 
tbeir  negle£ling  to  enter ;  but,  when  it  is  a  limitation,  the 
eftate  of  B  determines,  and  that  of  D  commences,  and  he 
may  enter  on  the  lands,  the  inftant  that  the  failure  happens. 
So  alfo,  if  a  man  by  his  will  devifes  land  to  his  heir  at  law^ 
on  condition  that  he  pays  a  fum  of  money,  and  for  non-pay- 
ment devifes  it  over,  this  (hall  be  confidered  as  a  limitation  \ 
otherwife  no  advantage  could  be  taken  of  the  non-payment, 
for  none  but  the  heir  himfelf  could  have  entered  for  a  breach 
of  condition  ^ 

In  all  thefe  inftances,  of  limitations  or  conditions  fubfe-^ 
quent,  it  is  to  be  obferved,  that  fo  long  as  the  condition, 
either  exprefs  or  implied,  either  in  deed  or  in  law,  remains ' 
unbroken,  the  grantee  may  have  an  eftate  of  freehold,  pro- 
vided the  eftate  upon  which  fuch  condition  is  annexed  be  in 
itfelf  of  a  freehold  nature  \  as  if  the  original  grant  exprefs 
either  an  eftate  of  inheritance,  or  for  life,  or  no  eftate  at  all, 
which  is  conftru£liveIy  an  eftate  for  life.  For  the  breach  of 
thefe  conditions  being  contingent  and  uncertain,  this  uncer- 
tainty preierves  the  freehold  * }  becaufe  the  eftate  is  capable  to 
laft  for  ever,  or  at  leaft  for  the  life  of  the  tenant,  fuppoGng 
the  condition  to  remaih  unbroken.  But  where  the  eftate  is 
at  the  utmoft  a  chattel  intereft,  which  muft  determine  at  a 
time  certain^  and  may  determine  fooner,  (as  a  grant  for 
ninety-nine  years,  provided  A,  B,  and  C,  or  the  furvivor 
of  them,  (hall  fb  long  live)  this  ftill  continues  a  mere  chattel, 
and  is  not,  by  fuch  it's  uncertainty,  ranked  among  eftates  of 
freehold. 

Thbss  exprefs  conditions,  if  they  be  imp^hli  at  the  time' 
of  their  creation,  or  afterwards  become  impoflible  by  the  a6l 
of  God  or  the  a^  of  the  feoffor  himfelf,  or  if  they  be  contrary 
to  law,  or  repugnant  to  the  nature  of  the  eftate,  are  void. 
In  any  of  which  pafes,  if  they  be  conditionsyii^^cr^/x/,  that 
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is,  to  be  perfonned  after  the  eftate  is  vefted,  the  e{late  (hall 
become  abfolute  in  the  tenant.  As,  if  a  feoflPment  be  mada 
to  a  man  in  fee-fimplei  on  condition  that  unlefs  he  goes  tp 
Rome  hi  twenty-four  hours  j  or  unlefs  he  marries  with  Jane 
S*  by  fuch  a  day }  (within  which  time  the  woman  dies,  or 
the  feofioT  marries  her  himielf)  or  unlefs  he  kills  another  ; 
or  in  cafe  he  alicnes  in  fee ;-  that  then  and  in  any  of  fuch  cale& 
the  eftate  fiiall  be  vacated  and  determine :  here  the  condition 
is  TOid,  and  the  oilate  made  abfolute  in  the  feoffee*  For  he 
hath  by  the  grant  the  eftate  vefted  in  him,  which  (hall  not 
be  defeated  afterwards  by  a  condition  either  impoflible,  ille- 
gal, or  repugnant  K  But  if  the  condition  be  precedent  or 
to  be  performed  before  the  eftate  vefts,  as  a  grant  to  a  man  ' 
that,  if  he  kills  another  or  goes  to  Rome  ia  a  day,  he  (hall 
have  an  eftate  in  fee ;  here,  the  void  condition  being  pre- 
cedent, the  eftate  wliich  depends  thereon  is  alfo  void,  and  the 
grantee  (hall  take  nothing  by  the  grant :  for  he  hath  no  eftate 
until  the  condition  be  performed  \ 

There  are  fome  eftates  dcfeafibre  upon  condition  fub- 
fequent,  that  require  a  more  peculiar  notice.     Such  are 

IIL  Estates  held  //;  vadlo,  in  gnge,  or  pledge  :  which 
are  of  two  kinds,  vivum  vadium^  or  living  pledge ;  and  mot'-^ 
tuum  vadium^  dead  pledge,  or  mortgage. 

Vjvum  vadiuniy  or  living  pledge,  is  when  a  man  borrows, 
a  fum  (fuppofe  &oo  /.)  of  another  \  and  grants  him  an  eftate^ 
as,  of  2,0 /.  per  onnum^  to  hold  till  the  rents  and  profits  (hall 
repay  the  fum  fo  borrowed.  This  is  an  eftate  conditioned  to 
be  void,  as  (bon  as  fuch  fum  is  raifed.  And  in  this  cafe  the 
land  or  pledge  is  faid  to  be  living  :  it  fubfifts,  and  furvives 
tlie  debt ;  and,  immediately  on  the  difcharge  of  that,  refuks 
back  to  the  borrower  ^.  But  mortuum  vadiuwiy  a  dead  pledge,, 
or  mortgage,  (which  is  much  more  common  than  the  other) 
is  where  a  man  borrows  of  suicther  a  fpedftc  fum  {e^g*  200 1^ 

*  Co.  Lift.  ao6.  ^  Ibtd,  205. 
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and  grants  him  an  cftatc  in  fee,  on  condition  that  if  he,  the 
mortgagor,  (hall  repay  the  mortgagee  the  faid  fum  of  200  /• 
on  a  certain  day  mentioned  in  the  deed,  that  then  the  mort- 
gagor may  re-enter  on  the  eftate  fo  granted  in  pledge ;  or, 
as  is  now  the  more  ufual  way,  that  then  the  mortgagee  (hall 
reconrey  the  eftate  to  the  mortgagor :  in  this  cafe  the  land, 
"which  is  fo  put  in  pledge,  is  by  law,  in  cafe  of  non-payment 
at  the  time  limited,  for  ever  dead  and  gone  from  the  mort- 
gagor ;  and  the  mortgagee's  eftate  in  the  lands  is  then  no 
longer  conditional,  but  abfolute.  But,  fo  long  as  it  con*  * 
tinues  conditional,  that  is,  between  the  time  of  lending  the 
money,  and  the  time  allotted  for  payment,  the  mortgagee  is 
called  tenant  in  mortgage'.  But,  as  it  was  formeriy  a 
doubt  7,  whether,  by  taking  fuch  eftate  in  fee,  it  did  not 
become  liable  to  the  wife*s  dower,  and  other  incumbrances, 
of  the  mortgagee  (though  that  doubt  has  been  long  ago  orer- 
ruled  by  our  courts  of  equity  *)  it  therefore  became  ufual  to 
grant  only  a  long  term  of  years  by  way  of  mortgage  \  with 
condition  to  be  void  on  re-payment  of  the  mortgage-money : 
which  courfe  has  been  (ince  pretty  generally  continued, 
principally  becaufe  on  the  death  of  the  mortgagee  fuch  term 
Wcomes  vefted  in  his  perfonal  reprefentatives,  who  alon^  are 
entitled  in  equity  to  receive  tlie  money  lent,  of  whatever  na« 
ture  the  mortgage  may  happen  to  be. 

As  foon  as  the  eftate  is  cseated,  the  mortgagee  may  im- 
tnediately  enter  on  the  lands ;  but  is  liable  to  be  difpoflefled^ 
«pon  performance  of  the  condition  by  payment  of  the  mort-  « 
gage-money  at  the  day  limited.  And  therefore  the  ufual  way 
is  to  agree  that  the  mortgagor  fliall  hold  the  land  till  the  day 
afllgned  for  payment ;  when,  in  cafe  of  failure,  whereby  the 
eftate  becomes  abfolute,  the  mortgagee  may  enter  upon  it 
and  take  poifeOiOQ^  without  any  poflibility  at  /aw,  of  being 
afterwards  evi£led  by  the  mortgagor,  to  whom  the  land  is 
now  for  ever  dead.'  But  here  again  the  courts  of  equity  in- 
terpofe ;  and,  though  a  mortgage  be  thus  forfeited,  and  the 
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cftate  abfoltttely  vefted  in  the  mortgagee  at  the  cpmmon  law, 
yet  they  will  conGdet  the  real  value  of  the  teneipents  wm- 
pared  with  the  fum  borrowed.  And,  if  the  eftate  be  of 
greater^ value  dian  the  fum  lent  thereon^  they  will  allow  the 
mortgagor  at  any  reafonable  time  to  recall  or  redeem  his 
eftate  ( I );  paying  to  the  mortgagee  his  principal,  intereft,  and 
ezpenfes :  for  otherwife,  in  ftri£biefs  of  law,  an  eftate  worth 
looo/.  might  be  forfeited  for  non-payment  of  loo/.  or  a 
lefs  fum.  This  reafonable  advantage,  allowed  to  mort- 
gagors, is  called  the  equity  of  redemption  :  and  this  enables  a 
mortgagor  to  call  on  the  mortgagee,  who  has  pofiefiion  of 
his  eftate,  to  deliver  it  back  and  account  for  the  rents  and 
.profits  received,  on  payment  of  his  whole  debt  and  intcreft  ; 
^thereby  turning  the  mortuum^  into  a  .kind  of  vivum  vadiumi 
But,  on  the  other  hand, ,  the  mortgagee  may  either  compel 
the  falc  of  the  eftate,  in  order  to  get  the  whole  of  his  money 
inunediately ;  or  elfe  call  upon  the  mortgagor  to  redeem  his 
eftate  prefently,  or  in  default  thereof,  (o  be  for  tvtt  foreclrfed 
irom  redeeming  the  fame ;  that  is,  to  lofe  his  equity  of  xe- 
demptbn  without  poflibility  of  recall.  And  alfo,  in  fome 
cafes  of  fraudulent  mortgages  S  the  fraudulent  mortgagor 
forfeits  all  equity  of  redemption  whatfocver  (2).  It  is  not  how- 

•  Stet.  4  ft  5  w.  4p  M.  c/i6. 


(i)  In  general  if  the  mortgagee  has  been  twenty  years  in  pof- 
JeffioHf  the  court  of  chancery^  in  conformity  to  the  time  of  bring* 
ing  an  ejedlment,  will  not  permit  the  mortgagor  to  redeem*  unleik 
during  part  of  the  time  the  mortgagor  has  been  an  infant  or  a  mar- 
ried woman;  or  anlefs  the  mortgagee  admits  he  holds  the  eflate  as 
a  mortgage,  or  there  is  fome  otlier  fpecial  circumllancej  which 
forms  an  exception  to  the  general  rule.  Eq.  Ca»  Abr.  313.  2  Bro\, 
'399.  Where  two  diiFerent  eflates  are  mortgaged  by  the  owner, 
to  the  fame  perfon«  one  cannot  be  redeemed  without  the  other. 
4mh.  733. 

(a)  By  the  4  &  5  W.  5r  M.  if  any  perfon  mortgages  his  eftate, 
and  does  not  previoafly  inform  the  mortgagee  in  writing  of  a  prior 
mortgage,  or  of  any  judgment  or  incumbrance,  which  he  has 
yoluntar^y  brought  upon  the  eftate^  ^ttic  mortgagee  ihall  ho^d  the 

cAate 
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before-mentioned,  »  cftate  held  til)  the  profits  thereof  fliall 

difclivgc  a  debt  )ic]uidatcd  or  afcertained.     For  both  the 

flamte  mcrdiant  and  ftatutc  llaple  arc  fccuritics  for  money ; 

the  one  entered  into  before  the  chief  magill  rate  of Jbme  trad- 

1  ng  town,  pnrfuant  to  the  ftatute  13  £dw.  I.  de  mtreatsrihut, 

"1(1  thence  called  a  ftatute  merchant ;  the  other  purfuant  to 

natutc  27  £dw.  111.  c.  9,  before  the  mayor  of  the  ftapic, 

'•■>  to  fay,  the  grand  man  for  the  principal  commodities 

ufaflurcs  of  the  kingdom,  formerly  held  by  tSt  of 

-It  in  certain  trading  towns',  from  whence  this  fe- 

illed  a  llatute  ftaple.     They  are  both,  I  fay,  fccu- 

'  -bts  acknowJeged  to  be  due  ;  and  originally  per- 

imong  traders,  for  the  benefit  of  commerce} 

ti)y  the  body  of  the  debtor  may  be  imprifoncd^ 

ifed  in  fatisfa^ion  of  the  debt,  but  alfo  his 

vcred  to  the  creditor,  till  out  of  the  tents 

m  the  debt  may  be  fatisfied ;  and,  during 

alitor  fo  holds  the  lands,  he  is  tenant  hf 

flatutc  Aaplc.    There  is  alfo  a  limilar 

^.Hice  in  the  nature  of  a  ftatute  ftaple, 

ilicr  of  the  chief  jullices,  or  (out  of 

'['itutes,  the  mayor  of  the  flaple  at 

corder  of  London ;  whereby  the  be- 

n^nfa£tion  is  extended  to  all  the  king's 

'  virtue  of  the  ftatute  23  Hen.  VIII. 
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eftate  abfolutely  veiled  in  the  mortgagee  at  the  common  law» 
yet  they  vill  conGder  the  real  value  of  the  teneiiKents  wm- 
pared  with  the  fum  borrowed.  And,  if  the  ^(Ute  he  <^ 
greater^ value  dian  the  fum  lent  theveonj  they  will  allow  the 
mortgagor  at  any  reafonable.  time  to  recall  or  redeem  his 
eftate(i)v  paying  to  the  mortgagee  his  principal^  intercft^  and 
ezpenfes :  for  otherwife,  in  ftrifbiefs  of  law,  an  ei^ate  worth 
I  coo/,  might  be  forfeited  for  non-payment  of  looA  or  a 
lefs  fum.  This  reafonable  advantage,  allowed  to  mort- 
gagors, is  called  the  equity  tf  redemption  :  and  this  enables  a 
mortgagor  to  call  on  the  mortgagee,  who  has  poflci&on  of 
his  eftate,  to  deliver  it  back  and  account  for  the  repts  and 
.profits  received,  on  payment  of  his  whole  debt  and  intcrefti 
:<hereby  turning  the  mortuum^  into  a  .kind  of  vivum  vadiumi 
But,  on  the  odier  hand, .  the  mortgagee  may  eith^  compel 
the  falc  of  the  eftate,  in  order  to  get  the  whole  of  his  money 
immediately ;  or  elfe  call  upon  the  mortgagor  to  redeem  h^ 
jcftateprefently,  or  in  default  thereofj  to  be  for  ever firecl^ed 
irom  redeeming  the  fame ;  that  is,  to  lofe  his  equity  of  re- 
demption without  poffibility  of  recall.  And  alfo,  in  fome 
cafes  of  fraudulent  mortgages*,  the  fraudulent  mortgagor 
•forfeits  all  equity  of  redemption  whatfoever  (2).  It  is  not  how^ 

•  Sut.  4  ft  5  w.  i^  M.  c.;x6. 


(i)  In  general  if  the  mortgagee  has  been  twenty  years  in  pof- 
ieffion*  the  court  of  chancery^  in  confbrnuty  to  the  time  of  bring- 
ing an  ejedlment,  will  not  permit  the  mortgagor  to  redeifim,  unleik 
during  part  of  the  time  the  mortgagor  has  been  an  infant  or  a  mar- 
ried woman;  or  nnlefs  the  mortgagee  admits  he  holds  the  eflate  as 
a  mortgage*  or  there  is  fome  otlier  ipecial  circumftance*  which 
forms  an  exception  to  the  general  rule.  E^,  Ca*  Abr,  313.  a  Bro, 
399.  Where  two  dilFerent  eilates  are  mortgaged  by  the  owner 
to  the  fame  perfon*  one  cannot  be  redeemed  without  the  other. 
4mb.  733. 

(2)  By  the  4  &  5  W.  fr  M.  if  any  perfon  mortgages  his  eftate. 
and  does  not  previoufly  inform  the  mortgagee  in  writing  of  a  prior 
mortgage,  or  of  any  judgment  or  Incumbrance,  which  he  has 
voluntarily  brought  upon  the  efhitc«  ^  mortgagee  fhall  ho)d  the 
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c?er  vfual  for  mortgagees  to  take  pofleffion  of  the  mortgaged 
eftate,  unlefs  where  the  fecority  is  precariooS)  or  fmall  i  or 
-wh^re  the  mortgagor  ncglefls  even  Ac  payment  of  intercft  : 
when  the  mortgagee  is  frequently  obliged  to  biing  an  eje£t- 
ment(3),  and  take  the  land  into  his  own  hands  in  the  nature  of 
a  pledge^  or  the  fUgnus  of  the  Roman  law :  whereas,  while 
it  remains  in  the  hands  of  the  mor^agor,  it  more  refembles 
their  bjpothtca^  which  was  where  the  pofleffion  of  the  thing 
pledged  remained  with  the  debtor  ^.    But)  by  ftatute  7  Geo. 
II.  c.  2o«  after  payment  or  tender  by  the  mortgagor  of  prin* 
cipalj  intereft)  and  cofts»  the  mortgagee  can  maintain  no 
cje£lment ;  but  may  be  compelled  to  re-aiSgn  his  fecurities. 
In  GlanviFs  time^  when  the  untverfal  method  of  conveyance 
was  by  livery  of  feifin  or  corporal  tradition  of  the  lands»  no 
gage  or  pledge  of  lands  was  good  unlefs  pofleffion  was  alfo  C  '^  J 
delivered  to  the  creditor  \  ^^  fi  nun  fiquatur  i^us  vaSi  tra^ 
*'  Jitioy  curia  dotmni  regis  bujufmodi  privatas  convcntioaes  turri 
*^  nonfoJet :"  for  which  the  reafon  given  is,  to  prevent  fub- 
.  lequent  and  fraudqlent  pledges  of  the  fame  land  :  ^^cum  in  tali 
**  ^ofu  poffit  tadem  res  flurihus  aUis  credhorthus  turn  prius  turn 
^  pojlerius  irruadiari^.**    And  the  frauds  which  have  arifen, 
(ince  the  exchange  of  thefe  public  and  notorious  conveyances 

^  P^mrit  affeflatkm  (4m  frt^nt  mm      affeUattme  tMtueri  dicimmu  Itf*  /.  4. 
ttmuun  Jkimmti  fwatfimti aiam  trrndknr      <.  6*  §  7. 
trtJkairi,  Jliemm^  qutifin*  tradiiione  nuda  c  /•  lOi  €•  8* 


eftaie  as  an  abfolote  pqrchafer  free  from  the  equity  redemption  of 
the  mortgagor. 

(5)  The  mortgagee  is  not  now  obliged  to  bring  an  eje^ment  to 
recover  the  rents  and  profits  of  the  eflate,  for  it  has  been  decei- 
mined^  that  where  there  is  a  tenant  in  pofle^on*  by  a  leafe  prior  to 
the  mortgage*  the  mortgagee  may  at  any  time  give  him  notice  to 
pay  the  rent  to  him ;  and  he  may  dilhrain  for  all  the  rent  which  is 
dtte  at  the  time  of  the  notice,  and  alfo  for  all  that  accrues  after- 
wards. Me/s  V.  Gaiiimre,  D^ug.  a66.  The  mortgagor  has  no  in- 
tereft  in  the  premifes,  but  by  the  mere  indulgence  of  the  moitga** 
gee ;  he  has  not  even  the  eftate  of  a  tenant  at  will,  for  it  is  held  he 
may  be  prevented  from  carrying  away  the  emblements,  or  the  crops 
which  he  himfelf  has  fbwn.  U. 

N  4  f  <» 
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for  more  private  and  fecret  bargains)  have  well  evinced  die 
wiftlom  of  our  anticnt  law  (4). 

IV.  A  FOURTH  fpecies  of  eftates,  defeafible  on  condition 
fubfequent)  are  thofe  held  by  Jiatute  merchant^  and  fiatute 

Jtaple :  which  are  very  nearly  related  to  the  vivum  vadium 

■   ■  ■  ■  II  ■  1 1  - 1 1    ■  I   ■  I  ■   I "  ■  ■■  ■  ■  "  ■     I      .  I   -  —        ■• 

(4)  It .  has  been  faid  by  a  learned  judge  to  be  an  eilablifbed 
rule  of  equity^  that  a  fecond  niortgageef  who  has  the  tide  deeds 
without  notice  of  any  prior  incumbrance,  fliall  be  preferred,  be- 
caufe  if  a  mortgagee  lend  money  upon  real  property  without  taking 
the  title  deeds,  he  enables  the  mortgagor  to  commit  a  fraud,  i  T. 
R.  ytz.  But  lord  Thurlow  afterwards  obfervcd  upon  this,  that  he 
did  not  conceive  that  the  not  taking  the  deeds  was  alone  fuflicient  to 
poftpone  the  firft  mortgagee ;  if  it  were  fo,  there  could  be  no  fuch 
thing  as  a  mortgage  of  a  reverfion  ;  and  he  held  that  the  fecond 
mortgagee  in  pofTeilion  of  the  ntle  deeds,  was  preferred  only  in 
cafes  where  the  hrSt  had  been  guilty  of  fraud  or  of  grof&  negligence. 
2  Bro,  652. 

But  I  fhould  be  inclined  to  think  that  fraud  or  grofs  negligence 
would  be  prcfumed,  urJefs  the  mortgagee*  could  (hew  that  it  was 
impoflible  for  him  to  obtain  the  pofTeflion  of  the  title  deeds,  or  that 
he  had  ufed  thp  due  and  ncceflary  diligence  for  that  purpofe. 

Whatever  may  be  the  value  of  the  eftate,  it  is  of  great  import- 
ance to  thofe  who  lend  moi  ey  upon  rcalfecurity,  to  be  certain  that 
there  is  no  prior  mortgage  upon  the  eftatQ ;  for  it  has  been  long 
fettled,  that  if  a  third  mortgagee,  who  at  the  time  of  his  mortgage 
had  no  notice  of  the  fecond,  purchafcs  the  firft  mortgiige  even  pend- 
ing a  bill  filed  by  the  fecond  to  redeem  the  firft,  both  the  firft  and 
third  mortgages  (hall  be  paid  out  of  the  eftate,  before  any  fhare  of 
it  can  be  appropriated  to  the  fecond :  the  reafon  alTigned  is,  that 
the  third,  by  thus  obtaining  the  legal  eftate,  has  both  law  and  equity 
on  his  fide,  which  fuperfede  the  equity  of  the  fecoad.  And  even 
lord  Hale  held  it  right,  that  the  third  (hould  feife  what  he  called  the 
tabula  in  maufragio,  a  plank  in  the  (hipwreck,  and  thus  leave  the 
fecond  to  perifh.  But  among  mortgageef,  where  none  has  the 
legal  eftate,  the  rule  in  equity  is,  qui  prior  eft  tempore,  potior  eft  jure. 
2  P.  IVms,  491.   1  Bro,  63. 

As  this  is  the  equity  which  is  intelligible  to  ordinary  underftandings, 
if  it  were  not  prefumptuout  to  reflect  a  ceofare  upon  a  do^rine  fo 
long  fan^lioned  by  illuftrious  names,  it  might  be  obferved  that  the 
equity  of  the  fecond  ought  tp  have  outweighed  both  the  law  and 
equity  of  the  third ;  for  it  can  hardly  be  reconciled  with  fabftantiftl 
jufticci  (liat  the  third  by  apy  cqptrjvance  or  combination  fhould  be 

permitte4 
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before-mentioned,  or  cftate  held  till  the  profits  thereof  ihall 
dlfcharge  a  debt  liquidated  or  afccrtained.     For  both  the 
ftatute  merchant  and  ftatute  ftaple  are  fecurities  for  money ; 
the  one  entered  into  before  the  chief  magidrate  of  Jbme  trad- 
ing town,  purfuant  to  the  ftatute  13  £dw.  I.  de  tnercatoribus^ 
and  thence  called  a  ftatute  merchant ;  the  other  purfuant  to 
the  ftatute  27  Edw.  HI.  c.  9.  before  the  mayor  of  the  ftaple, 
that  is  to  fay,  the  grand  mart  for  the  principal  commodities 
or  manufaflures  of  the  kingdom,  formerly  held  by  a£l  of 
parliament  in  certain  trading  towns  "*,  from  whence  this  fe- 
irurity  is  called  a  ftatute  ftaple*     They  are  both,  I  fay,  fecu- 
rities for  debts  acknbwleged  to  be  due ;  and  originally  per- 
mitted only  among  traders,  for  the  benefit  of  commerce; 
whereby  not  only  the  body  of  the  debtor  may  be  imprifoned, 
and  his  goods  feifed  in  fatisfadion  of  the  debt)  but  alfo  his 
lands  may  be  delivered  to  the  creditor,  till  out  of  the  rents 
and  profits  of  them  the  debt  may  be  fatisfied:  and,  during 
fuch  time  as  the  creditor  fo  holds  the  lands,  he  is  tenant  hf 
ftatute  merchant  or  ftatute  ftaple.     There  is  alfo  a  fimilar 
fecurity,  the  recognizance  in  the  nature  of  ^a  ftatute  ftaple, 
acknowleged  before  either  of  the  chief  juftices,  or  (out  of 
term)  before  their  fubftitutesj  the  mayor  -of  the  ftaple  at 
Weftminfter  and  the  recorder  of  London ;  whereby  the  be- 
nefit of  this  mercantile  tranfa£tion  is  extended  to  all  the  king's 
fubjefts  in  general,  by  virtue  of  the  ftatute  23  Hen.  VIIL 
c-  6.  amended  by  8  Geo.  I.  c.  25.  which  dire£t  fuch  re- 
cognizances to  be  enrolled  and  certified  into  chancery.  But 
thefe  by  the  ftatute  of  frauds,  29  Car.  II.  c.  3.  arc  only 
binding  upon  the  lands  in  the  hands  of  bona  jide  purchafors, 
from  the.  day  of  their  enrolment,  which  is  ordered  to  be 
marked  on  the  record  (5}. 

4i  See  book  I.  c.  8. 


permitted  to  run  aw^y  with  the  whple  eftate»  and  to  leave  nothing  to 
the  fecondj  who  hsul  fairly  and  honedly  advanced  his  property.  But 
fhis,  if  wrong,  can  pnly  bs  corrc£lcd  by  the  authority  of  the  Icgif- 

fature. 

(5]  Thefe  eftates  are  fometimes  referred  to  in  argument^  but 

^e  novy  unki^owi^  in  pra^ice. 

V.  Another 
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V.  Anotfier  fimilar  conditional  eftate,  cr»ted  hf  opera* 
tion  of  lawy  for  fecqrity  and  faCisfa£tion  of  debt8>  is  called  a» 
t  '^'  3  cftate  by  eL-gif.    What  an  elegit  b,  and  why  lo  calkd,^  will 
be  explained  in  the  Mri  part  of  thefe  ccxmnentarics.     At 
prefent  1  need  only  meniion,  that  it  is  the  name  of  a  writj^ 
founded  on  the  ftatute  *  of  We(hn.  2.    by  wbidi,  after  a 
plaintifFhas  obtained  judgment  for  bis  debt  at  law,  the  fheriff" 
^ives  him  pofleffioa  of  one  hs^lf  of  die  defendant's  lands  and 
tenements,  to  be  occupied  and  enjoyedj^  until  his  debt  and 
damages  are  fully  paid  5  and>  during  the  time  he  (0  holds 
them»  be  is  called  tenant  by  e/egif.  It  is  eafy  to  obferve,  that 
this  is  alio  a  mere  conditional  eftate,  defeafible  as  foon  as  Ae 
debt  isleried^  But  it  is  remarkable,  that  the  feodal  icftraints 
of  alienating  lands,  and  charging  them  with  the  debts  of  the 
owner,  were  ibftened  much  earKer  and  much  more  effeduaHy 
for  the  benefit  of  trade  and  commerce,  than  for  any  other 
confidcration.  Before  the  ftatute  of  qnia  empiores^^  it  is  ge- 
nerally thought  that  the  proprietor  of  lands  was  enabled  to 
alienate  no  more  than  a  moiety  of  them  r  the  ftatute  there-s 
foic  of  Wcftm»  2»  permits  only  fo  much  of  them  to  be  afleflr 
cd  by  the  procefs  of  law,  as  a  man  was  capable  <^  alienatii^ 
by  his  own  deed*     But  by  the  ftatute  de  mereatorihtsr  (palled 
in  the  iame  year')  the  whole  of  a  man's  lands  was  liable  to 
be  pledged  in  7  ftatute  merchant,  for  a  debt  contraAed  ia 
trade ;  though  only  Baif  of  them  was  liable  to  be  taken  iA 
execution  for  any  other  debt  of  the  owner. 

I  SHALL  conclude  what  I  had  to  remark  of  thefe  eftates,^ 
by  ftatute  merchant,  ftatute  ftaple,  and  eiegit^  with  the  obr 
fervation  of  fir  Edward  Coke  ^  "  Thefe  tenants  have  un^ 
**  certain  intercfts  in  lands  and  tenements,  and  yet  they  have 
<<  but  chattels  and  no  freeholds ;''  (which  makes  them  an 
exception  to  the  general  rule)  <*  becaufe  though  they  may 
•«  hold  an  eftate  of  inheritance,  or  for  life,  ut  liberum  ient^ 
meniunty  until  their  debt  be  paid ;  yet  it  (hall  go  to  their 
executors  :  for  ut  is  (imilitudinary ;  and  though,  to  recover 
"  their  eftates,  they  ftiall  have  the  fame  remedy  (by  affife)  as 

•  1 3  Edw.  L  c.  18.  C  1 3  £4w.  I. 

f  iSEdw.l.  ^1  inft  4Si43* 

<f  a  tenant 
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<'  a  tenant  of  the  freehold  (hall  have  ^,  yet  it  is  but  the  limili<* 
**  tudc  of  a  freehold)  and  nullum  ftmile  eft  sdem"    This  inr 
deed  only  proves  them  to  be  chattel  intereftsi  becaufe  they 
go  to  the  executorsy  which, is  inconfiftent  with  the  nature  of 
a  freehold ;  but  it  does  not  affign  the  reafon  why  thefe  eftatesj 
in  contmdifiin&ion  to  other  uncertain  incerefts,  {ball  veil  in 
the  executors  of  the  tenant  and  not  the  heir }  which  is  pro- 
bably owing  to  this:  that,  being  a  fecurity  and  remec|y  pro? 
Tided  for  perfonal  debts  due  to  the  deceafed>  to  which  debt9 
the  executor  is  entitled,  the  law  has  therefore  thus  directed 
their  fucceiEon ;  as  judging  it  reafonable,  from  a  principle 
of  natural  equity,  that  the  fecurity  and  remedy  fhould  be 
vefled  in  thofe  to  whom  the  debts  if  recovered  would  be- 
long.   For,  upon  the  fame  principle,  if  lands  be  devifed  to 
a  man's  executor,  until  out  of  their  profits  the  debts  due 
from  the  teftator  be  difcharged,  this  intereft  in  (he  lands 
ihall  be  a  chattel  intereft,  apd  on  the  death  of  fuch  executor 
ihall  go  to  iu  executors  ^ :  beqaufe  they,  being  liable  to  pay 
the  original  teftator's  jdebts,  fo  far  as  his  aflets  will  ex^end^ 
iqre  in  reafon  entitled  to  po0efs  that  fund,  out  of  ^h^ch.h^ 
hsa  direded  them  to  be  paid. 

^ 
1  The  words  cf  the  .ftatote  de  mer-     *^  nunt.^* 
tatwrihut  are,  **  fmjjk  fwrttr  hrtf  dt  fo-         k  Co.  Litt.  4a. 
4<  v^HiUf^fi^ef  aMxiJtum  defranktent^ 
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CHAPTER     *rHE      ELEVENTH. 

J 

OF     ESTATES     IN     POSSESSION, 
REMAINDER,   and    REVERSION. 


HITHERTO  wc  have  confidcrcd  cftatcs  foldjr  with 
regard  to  their  duration,  or  the  quantity  of  ititere/l 
which  the  owners  have  therein.  We  are  now  to  confider 
them  in  another  view ;  with  regard  to  the  time  of  their  enjoy^ 
nsent^  when  the  a£^ual  pernancy  of  the  profits  (that  is,  the 
^^'^"gj  perception,  or  receipt,  of  the  rents  and  other  ad- 
vantages arifmg  therefrom)  begins.  Eftates  therefore,  with 
refpcft  to  this  confideration^  ma jr  either  be  in /j^^^o/;,  or  in 
txpeElancy :  and  of  expe£^ancies  there  arc  two  forts ;  one 
created  by  the  a£l  of  the  parties,  called  a  retnaimten  the 
other  by  a£t  of  law,  and  called  a  reverfiofi. 

I.  Of  eftates  in  pojfejfiorty  (which  arc  fometimes  called 
eftates  executed^  whereby  a  prefcnt  intereft  pafles  to  and  re- 
fides  in  the  tenant,  not  depending  on  any  fubfequent  circum- 
ftance  or  contingency,  as  in  the  cafe  of  eftates  executory) 
there  is  little  or  nothing  peculiar  to  be  obferved.  All  the 
cftatcs  we  have  hitlierto  fpoken  of  are  of  this  kind  \  for,  vx 
laying  down  general  rules,  we  ufually  apply  them  to  fuch 
eftates  as  are  then  a£tually  in  the  tenant's  pofleilion.  But 
the  doftrine  of  eftates  iji  expe£lancy  contains  fome  of  the 
niceft  and  moft  abftrufe  learning  in  the  Englifli  law*  Thefe 
will  therefore  require  a  minute  difcuffion,  and  demand  fome 
degree  of  attention. 

II.Aj« 
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II.  An  eftate  then  in  remainder  may  be  defined  to  be>  an 
cftate  limited  to  take  efFe£l  and  be  enjoyed  after  another  eftate 
is  determined.  As  if  a  man  feifed  in  fee-fimple  granteth 
lands  to  A  for  twenty  years,  and,  after  the  determination  of 
the  faid  term,  then  to  B  and  his  heirs  for  ever :  here  A  is  te- 
nant for  years,  remainder  to  B  in  fee.  In  the  firft  place  an 
eftate  for  years  is  created  or  carved  out  of  the  fee,  and  given 
to  A  ;  and  the  refidue  or  remainder  of  it  is  given  to  B.  But 
both  thcfe  interefts  are  in  hCt  only  one  eftate ;  the  prefent 
term  of  years  and  the  remainder  after\irards,  when  added  to- 
gether, being  equal  only  to  one  eftate  in  fee  *.  They  are  in- 
deed difftrent  fktrtSf  hut  they  conftitute  only  one  whole :  they 
are  carved  out  of  one  and  the  fame  inheritance :  they  are 
both  created,  and  may  both  fubfift,  together ;  the  one  in 
po&eifion,  the  other  in  expedancy.  So  if  land  be  granted 
to  A  for  twenty  years,  and  after  the  determination  of  the 
faid  term  to  B  fbr  life ;  and  after  the  determination  of  B's 
eftate  for  life,  it  be  limited  to  C  and  his  heirs  for  ever :  this 
makes  A  tenant  for  years,  with  remainder  to  B  for  life,  re- 
mainder over  to  C  in  fee.  Now  here  the  eftate  of  inheritance 
undergoes  a  divifion  into  three  portions :  there  is  firft  A's 
eftate  for  years  carved  out  of  it ;  and  after  tliat  B's  eftate  for 
life  i  and  then  the  whole  that  remains  is  limited  to  C  and 
his  heirs.  And  here  alfo  the  firft  eftate,  and  both  the  re- 
mainders, for  life  and  in  fee,  are  one  eftate  only;  being  nothing 
but  parts  or  portions  of  one  entire  inheritance ;  and  if  there 
were  a  hundred  remainders,  it  would  ftill  be  the  fame  thing ; 
upon  a  principle  grounded  in  mathematical  truth,  that  all 
the  parts  are  equal,  and  no  more  than  equal,  to  the  whole- 
And  hence  alfo  it  is  eafy  to  colIe£l,  that. no  remainder  can 
be  limited  after  the^ant  of  an  eftate  in  fec^fimple  ^ :  becaufe 
a  fee^fimple  is  the  higheft  and  largeft  eftate,  that  a  fubje£l  is 
capable  of  enjoying ;  and  he  that  is  tenant  in  fee  hath  in  him 
the  who/e  of  the  eftate :  a  remainder  therefore,  which  is  only 
a  portion,  or  refiduary  partj  of  the  eftate,  cannot  be  referved 
after  the  whole  is  difpofed  of.     A  particular  eftate,  with  all 

•  Co.  Litt.  143^  ^  P!ow4.  %^,    Vau^h.  269. 
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the  remainders  expedlant  thereon,  is  only  one  fee^CmpIe ;  as 
40/.  IS  jnirt  of  xooA  and  60  L  is  the  remainder  of  it ;  where- 
fdre,  aftera  fee-fimple  once  vefted^  there  caa  no  more  be  a 
remainder  limited  thereon^  than  after  the  whole  106/.  is  ap- 
propriated there  can  be  any  refidue  fubfifiing. 

Thus  much  being  premifed,  we  (hall  be  the  better  enabled 
to  comprehend  the  rules  that  are  laid  down  by  law  to  b^  ob- 
fenred  in  the  creation  of  reniainders^  and  the  reafons"  upon' 
which  thofe  rule^  are  founded. 

r.  And,  firft,  there  muft  neceflarily  be  fome  .particular 
eftate,  precedent  to  the  eftate  in  rematndet^  As,  an  eftatc 
forycars  to  A,  remainder  to  B  for  lift  ;  or,  ah  eftateTor  life 
to  A,  remainder  to  B  in  taiK  This  precedent  eftate  is  called 
the  particular  eftate,  as  bein]^  only  a  fmall  part,  or  partictila'^ 
of  the  inheritance ;  the  reiidue  or  remainder  of  which  is 
granted  over  to  another.  The  ncccflity  of  creating  this  pre- 
ceding particular  eftate,  in  order  to  make  a  good  remainder^ 
arifesfrom  this  plain  reafon;  that  remainder  is  a  rehtive  ex- 
pref&oii,  and  implies  that  fome  part  of  the  thing  is  previoufly ' 
difpofed  of :  for  where  the>whole  is  conveyed  at  once,  there 
cannot  poflibly  exift  a  remainder  \  but  the  intereft  granted^ 
whatever  it  be»  will  be  an  eftate  in  poflefiion. 

Ak  eftate  created  to  commence  at  a  diftant'  period  of  cime» 
without  any  intervening  eftate,  is  therefore  piroperiy  no  re«^ 
mainder :  it  is  the  whole  of  the  gift,  and  not  a  refiduary  part. 
And  fuch  future  eftates  can  only  be  made  of  chattel  interefts^ 
which  Were  confidered  in  the  light  of  mere  contfads  by  the 
antient  law',  to  be  executed  either  now  or  hereafter,  as  the 
contraAing  parties  (hould  agree :  but  an  eftate  of  freehold 
muft  be  created  to  commence  immediately.  For  it  is  anantient 
rule  of  the  common  law,  that  an  eftate  of  freehold  cannot  be 
created  to  commence  in  future;  but  it  ought  to  take  cBeft 
prefently  either  in  poflefiion  or  remainder  ^ :  becaufe  at  com* 

c  Co.  Litt.  49.     Plowd.  25.  c  S-l^^*  94* 
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moa  lavr  no  frccliold  in  lands  could  pafs  wkhoat  Ilvcry  of 
feifin  I  which  mud  operate  either  imxnediateljry  or  not  at  all. 
It  would  tliercfore  be  cozitradi^Elory,  if  an  cftate,  which  is 
not  to  commence  till  hereafter,  could  be  granted  by  a  coin 
▼ejance  which  imports  an  immediate  pofleillon.  Therefore, 
though  a  leafe  to  A  for  feven  yearsi  to  commence  from  next 
Michaelmas,  as  good ;  yet  a  conveyance  to  B  of  lands^  to 
hold  to  him  and  his  heirs  for  ever  from  the  end  of  three  yicars 
next  enftiing,  is  void.  So  that  when  it  is  intended  to  granS 
an  eftate  of  freehoMi  whereof  the  enjoyment  fliail  be  defer«« 
red  till  a  future  time,  it  is  necefTary  to  create  a  previous  par- 
ticular eftate,  which  may  fid>fiit  till  that  period  of  time  isr 
completed ;  and  for  the  grantor  to  deliver  immediate  pofief*- 
fion  of  the  land  to  the  tenant  of  this  particular  eftate,  which 
is  conftrued  to  be  giving  pofleflion  to  him  in  remainder,  fince 
Ins  eftate  and  that  of  the  particular  tenant  are  one  and  the 
fkme  eftate  in  law«  As,  where  one  leafes  to  A  for  three  years, 
with  remainder  to  B  in  fee,  and  makes  livery  of  feifin  to  A  j 
here  by  the  livery  the  freehold  is  immediately  created,  and. 
▼efted  in  B,  during  the  continuance  of  A's  term  of  years. 
The  whole  eftate  pades  at  once  from  the  grantor  to  the 
grantees,  and  the  remainder-man  is  feifed  of  his  n:msinder 
at  die  fame  time  that  the  termor  is  pofiefled  of  his  term* 
The  enjoyment  of  it  muft  indeed  be  deferred  till  hereafter ; 
but  it  is  to  alt  intents  and  purpofes  an  eftate  commencing  m 
praefintif  though  to  be  occupied  and  enjoyed  mfutaro^ 

As  no  remainder  can  be  created  without  fach  a  precedent 
particular  eftate,  therefore  the  particular  eftate  is  faid  tofup^ 
port  tlie  remainder.  But  a  leafe  at  will  is  not  held  to  be  fuch 
a  particular  eftate,  as  will  fupport  a  remainder  over  ^  For 
an  eftate  at  will  is  of  a  nature  fa  flender  and  precarious,  that 
it  is  not  looked  upon  as  a  portion  of  tlie  inheritance  ;  and  a 
portion  muft  firft  be  taken  out  of  it,  in  order  to  conftitute  a 
remainder.  Beddes,  if  it  be  a  freehold  remainder,  livery  of 
feifin  muft  be  given  at  the  time  of  it^s  creation;  and  the 
entry  of  the  grantor,  to  do  this,  determines  the  cllate  at  will 

f  8  Rep.  75. 
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in  the  very  infliant  in  which  it  is  made  «  :  or,  if  the  remainder 
be  a  chattel  intereft,  though  perhaps  the  deed  of  creation 
might  operate  as  ^future  contraB^  if  the  tenant  for  years  be  a 
party  to  it,  yet  it  is  void  by  way  of  remainder :  for  it  is  a  fc- 
parate  independent  contract, di(tin£t  from  theprecedent  eftate 
at  win  ;  and  every  remainder  muft  be  part  of  one  and  the  fame 
eftate,  out  of  which  the  preceding  particular  eftate  is  taken  \ 
And  hence  it  is  generally  true,  that  if  the  particular  eftate  is 
void  in  it's  creation,  or  by  any  means  is  defeated  afterwards, 
the  remainder  fupj)orted  thereby  (hall  b^  defeated  alfo  * :  as 
whef  e  the  particular  eftate  is  an  eftate  for  the  life  of  a  perfon 
not  in  ejje^\  or  an  eftate  for  life  upon  condition,  on  breach  of 
which  condition  the  grantor  enters  and  avoids  the  eftate  ^  \  in 
either  of  thefe  cafes  the  remainder  over  is  void. 

2.  A  SECOND  rule  to  be  obfcr^'ed  is  this;  that  the  re- 
mainder muft  commence  or  pafs  out  of  the  grantor  at  the 
time  of  the  creation  of  the  particular  eftate  "*.  As,  where 
there  is  an  eftate  to  A  for  life,  with  remainder  to  B  in  fee  : 
here  B's  remainder  in  fee  pafles  from  the  grantor  at  the  fame 
time  that  feifm  is  delivered  to  A  of  his  life  eftate  in  pofleflion. 
And  it  is  this,  which  induces  the  iieceiTity  at  domnion  law  of 
livery  of  feifin  being  made  on  the  particular  eftate,  when- 
ever a  freehold  remainder  is  created*  For,  if  it  be  limited 
even  on  an  eftate  for  years,  it  is  neceil'ary  tiiat  the  leflee  for 
years  ibould  have  livery  of  feifin,  in  order  to  convey  the 
freehold  from  and  out  of  the  grantor ;  othcrwife  the  remain- 
der is  void ".  Not  that  the^  livery  is  neceflary  to  ftrengthen 
the  eftate  for  years  j  but,  as  livery  of  the  land  is  requifite  to 
convey  the  freehold,  and  yet  cannot  be  given  to  him  in  re- 
mainder without  infringing  the  pofleflion  of  the  leflce  for 
years,  therefore  the  law  allows  fiich  livery,  made  to  the  te- 
nant of  the  particular  eftate,  to  relate  and  inure  to  him  in 
remainder,  as  both  are  but  one  eftate  in  law  °. 

tDyer.  i8.  1  i  Jon.  ^'^. 

hRaym.  151.  raLitr.  ^671.    Plowd,  a5» 

*  Co.  Lift.  298.  n  Litt.  §  60. 
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3*  A  TflltD  rule  refpe£lmg  remamdera  is  tkls }  that  the 
remainder  mu^  veft  in  the  grantee  during  the  continuance  of 
the  {)anicttlar  eftate,  or  eo  infianti  that  it  determines  ^,  As» 
if  A  be  tenant  for  life^  remainder  to  B  in  tail  j  here  B^s  re- 
jxiainder  is  vefted  in  himi  at  the  creation  of  the  particular 
eftate  to  A  for  life :  or,  if  A  and  B  be  tenants  for  their  joint 
lireSy  remainder  to  the  furvivor  in  fee ;  here,  though  during 
their  joint  lives  the  remainder  is  vefted  in  neither,  yet  on  the 
death  of  either  of  them,  the  remainder  reds  inftantly  in  the 
furvivor  t  wherefore  both  thefe  arc  good  remainders.  But^ 
if  an  eftate  be  limited  to  A  for  life,  remainder  to  the  eldeft 
loo  of  B  in  tail)  and  A  dies  before  B  hath  any  fon  \  here 
the  remainder  will  be  void,  for  it  did  not  veft  in  any  one 
during  the  continuance,  nor  at  the  determination,  of  the  par- 
ticular eftate :  and,  even  fup{)ofing  that  B  (hould  afterwards 
liave  a  fon,  he  (hall  not  take  by  thb  remainder ;  for,  as  it 
did  not  veft  at  or  before  the  end  of  the  particular  eftate,  it 
never  can  veft  at  all,  but  is  gone  for  ever  \  And  this  de- 
pends upon  the  principle  before  laid  down,  that  the  precedent 
particular  eftate,  and  the  remainder,  are  one  eftate  in  law ; 
they  muft  therefore  fublift  and  be  in  effe  at  one  and  the  fame 
inftant  of  time,  either  during  the  continuance  of  the  iirft 
eftate  or  at  the  very  inftant  when  that  determines,  fo  that 
no  other  eftate  can  poflibly  come  between  them.  For  there 
can  be  no  intervening  eftate  between  the  particular  eftatCj 
sind  the  remainder  fupported  thereby ' :  the  thing  fupported 
Biuft  fall  to  the  groimd,  if  once  it's  fupport  be  fevered 
from  it. 

» 

It  is  upon  theft  rules,  but  principally  the  laft,  that  the 
do£brine  of  ccntingint  remainders  depends.  For  remainders 
are  either  vtfied  or  contingent*  Vefted  remainders  (or  remain- 
ders executed,  whereby  a  prefent  intereft  pafles  to  the  party» 
tSiough  to  be  enjoyed  in  future)  are  where  the  eftate  is  i&va- 
riabl  J  fixedj  to  remain  to  a  determinate  perfon^  after  the  p«r« 

p  Plowd.  15.     t  Riyp.  6(«  '  3  Rep.  %U 
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ticular  cftatc  Is  fpcnt.  As  if  A  be  tenant  for  twenty  years, 
remainder  to  B  in  fee ;  here  B's  is  a  veiled  remainder,  which 
nothing  can  defeat,  or  fct  afide* 

Contingent  or  'executory  remainders  (whereby  fto  piefent 
intereft  paflcs)  are  where  the  cftate  in  remsunder  is  limited  tt> 
take  efiefl:,  either  to  a  dubious  and  uncertain  ^w;;^,  or  upon 
a  dubious  and  uncertain  event ;  fo  that  die  particnlar  eftate 
may  chance  to  be  determined,  and  the  remainder  ncrcr  take 

<ffea  •. 

FiksT,  they  may  be  fimited  to  a  dubions  ziti  vtnctrtiSn 
perfen.     As  if  A  be  tenant  for  life,  widi  remainder  to  B*8 
cldeft  fon,  (then  unborn)  m  tail;  this  is  a  contingent  re- 
mainder, for  it  is  uncertain  whether  B  will  have  a  fon  or 
no :  but  the  inftant  that  a  fon  is  born,  the  remainder  is  no 
longer  contingent,  but  vefted.    Though,  if 'A  had  died  bcb. 
fore  the  contingency  happened,  that  ir>  before  B's  fon  wa» 
1}om,  Ac  remainder  would  have  been  abfolutely  gone  ^  for 
the  particular  eftate  was  determined  before  the  remainder 
xould  vcff .    Nay,  by  the  fttift  rule  of  law,  if  A  were  tenant 
for  life,  remainder  to  his  own  cldeft  fon  in  tail,  and  A  died 
without  iffue  born,  but  leaving  his  wife  enfetnt  or  big  vwA 
child,  and  after  his  death  a  pofthumous  fon  was  born,  this 
'  fon  could  not  take  the  land,  by  virtue  of  this  remainder ;  fdr 
the  particular  eftatc  determined  before  there  was  any  perfoa 
'in  eje,  in  whom  tlte  tcmainder  could  vcft  ^    But,  to  remedy^ 
this  hardfliip,  it  is  enaSed  by  ftatutc  10  &  1 1  W.  III.  c.  id, 
that  pofthumous  children  (hall  be  capable  of  taking  in  re- 
mainder, in  the  ftimc  manner  as  if  they  had  been  born  in 
their  father^s  lifetime :  that  is,  the  remainder  is  allowed  to 
vcft  in  them,  while  yet  in  their  mother*s  womb  "  (i). 

i3Rcp.20»  fSatk;ia8«   4Mo(Li82.  oSecVoi.  X»p^*  sjow 
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( i)  A  father  had  devifed  an  eUate  to  his  Ton  for  lifey  with  a  re- 
mainder tp  the  firft  and  oth«f  fons  of  the  fon  in  uil ;  the  f6n  died, 
leaviPg  his  wife  pregnant,  who  was  afterwards  delivered  of  a  fon  : 
"  ^  &uru  of  common  picas  Mi  king's  bench  hdd  dca/ly,  that 

J  ths 
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This  fpecies  of  contingent  remainders,  to  a  perfon  not  in 
t)eing,  muft  however  be  limited  to  fome  one,  that  may  hf 
common  poffibility,  or  poientia  proj^nqua^  be  in  ejfe  at  or 
before  the  particular  eftate  determines  *»    As  if  an  eftate  be  ^ 

made  to  A  for  life,  remainder  to  the  heirs  of  B ;  now,  if  A  f  ^  7^  3 
dies  before  B,  the  remainder  is  at  an  end  \  for  during  B'a 
life  he  has  no  heir,  nemo  eft  baeres  viventU  t  but  if  B  diet 
firft,  the  remainder  then  immediately  yells  in  his  heir,  who 
will  be  entitled  to  the  land  on  the  death  of  A.     This  is  a 
good  contingent  remainder,  for  the  pollibility  of  B's  dying 
before  A  is  poientia  propinqua^  and  therefore  allowed  in  law  '* 
But  a  remainder  to  the  right  heirs  of  B  (if  there  be  no  fuch 
perfon  as  B  in  eJfe)  is  void  ^    For  here  thece  muft  two  con* 
ttngencies  happen :  firft,  that  fuch  a  perfon  as  B  fhall  be 
bom  \  and,  fecondly,  that  he  (hall  alfo  die  during  the  con* 
tinuance  of  the  particular  eftate ;  which  make  it  poientia 
remotiffimay  a  moft  improbable  poffibility.    A  remainder  to  a 
man's  eldeft  fon,  who  hath  none  (we  have  feen)  is  good  1 
for  by  common  polEbility  he  may  have  one ;  but  if  it  be 
limited  in  particular  to  his  fon  John,  or  Richard,  it  is  bad, 
if  he  have  no  fon  of  that  name ;  for  it  b  too  remote  a  pofli- 

V  ft  Hep.  51*  X  Co.  Litt.  378.  7  Hob.  33. 


the  grandfon  not  being  bora  at  th6  expiration  of  the  efUte  for  Ii&, 

was  not  entitled  to  take  it)  but  the  lords*  moved  by  the  hardlLip 

^^  the  cafe,  reverfed  the  judgments  of  the  courts  belowi  contrary 

to  the  opinions  of  all  the  judges.    Reeve  <v.  Long,  i  Saik,  zi^j- 

But  the  konie  of  commons  in  reproof  of  this  afTumption  of  legif- 

lative  authority  in  the  lords;  immediately  brought  in  the  10  &  11 

W.  III.  which  pafled  into  a  datute.    The  flatute  only  mentions 

marriage  and  other  fettlemenu ;  and  it  is  probable^  that  devlfes  were 

defignedly  omitted  to  be  exprefled  from  delicacy,  and  that  the  au« 

thority  of  the  judgments  of  the  peers  might  not  be  too  openly  im« 

peached.    As  the  ftatnte  fays  the  poflhumous  fon  in  this  cafe 

Aall  take  the  eibte  as  if  born  before  the  death  of  the  father,  he 

is  emtled  to  the  intermediate  profits  from  the  death  of  the  father, 

(3  Atk,  203.)  which  is  different  from  di^  cafe  of  a  dcfcentdefeftcd 

by  the  birth  of  a  pofthumous  child.    See  1  Vol.  p.  130.  note  9. 
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bility  that  he  fliould  not  only  have  a  fon,  but  a  fon  of  a  partH 
cular  name^  A  limitation  of  a  remainder  to  a  baftardbe^ 
fore  it  is  born,  is  not  good  * :  for  thotigh  the  law  allows  the 
poflTibility  of  having  baftards,  it  prefumes  it  to  be  a  very  re* 
mote  and  improbable  contingency*  Thus  may  a  remainder 
be  contingenti  on  account  of  the  uncertainty  of  thtferfon 
who  is  to  take  it* 

A  REMAINDER  may  alfo  be  contingenti  where  the  perfon 
to  whom  it  is  limited  is  fixed  and  certain,  but  the  event  upon 
ttrhich  it  is  to  take  eiTcfl  is  vague  and  uncertain.  As,  where 
land  is  given  to  A  for  life,  and  in  cafe  B  furvives  him,  then 
with  remainder  to  B  in  fee  :  here  B  is  a  certain  perfon,-  but 
the  remainder  to  him  is  a  contingent  remainder,  depending 
upon  a  dubious  event,  the  uncertainty  of  his  fturviving  A- 
During  tlie  joint  lives  of  A  and  B  it  is  contingent ;  and  if  B 
dies  firft,  it  never  can  veft  in  his  heirs,  but  is  for  ever  gone  \ 
but  if  A  dies  firft,  tlie  remainder  to  B  becomes  veiled. 

r  1.71  ]  Contingent  remainders  of  either  kind,  if  t^ey  amount 
to  a  freehold,  cannot  be  limftcd  on  an  eftate  for  years,  or  any 
other  particular  e^late,  lefs  than  a  freehold.  Thus  if  land 
be  granted  to  A  for  ten  years,  with  remainder  in  fee  to  the 
right  heirs  of  B,  this  remainder  is  void  •* :  but  if  granted  to 
A  for  life,  with  a  like  remainder,  it  is  good.  For,  unlefs 
the  freehold  paiTes  out  of  the  grantor  at  the  time  when  the 
remainder  is  created,  fuch  freehold  remainder  is  tord :'  it 
cannot  pafs  out  of  him,  without  veftirlg  fomewheriefi  and 
in  the  cafe  of  a  contingent  remainder  it  muft  veft  in  the  par- 
ticular tenant,  elfe  it  can  veft  no  where :  unlefs  therefore 
the  eflatc  of  fuch  particular  tenant  be  of  a  freehold  nature^ 
the  freehold  cannot  veft  in  him,  and  confequently  the  xt^ 
maindcr  is  void. 

Contingent  , remainders  nmy  be  defeated^  by  deflroying 
or  determining  the  particular  eftate  upon  which  they  depend, 
before  the  contingency  happens  whereby  they  become  vefted  «. 

7.  5  Rep.  51.  b  I  Rep.  130. 
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Therefore 
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Therefore  when  there  is  tenant  for  life,  with  divers  remain- 
ders in  contingency,  he  may,*  not  only  by  his  death,  but  by 
alienation,  furrender,  or  other  methods,  deftroy  and  deter- 
mine his  own  life-eftate,  before  any  of  thofe  remainders 
veft  (2) ;  the  confequence  of  which  is  that  he  utterly  defeats 
them  all.  As,  if  there  be  tenant  for  life,  with  remainder  to 
his  eldeft  fon  uobom  in  tail,  and  the  tenant  for  life,  before 
any  fon  is  bom,  furrenders  his  life-eftate,  he  by  that  means 
defeats  the  remainder  in  tail  to  his  fon :  .for  his  fon  not  be- 
ing  in  ejt,  when  the  particular  eftate  determined,  the  re- 
mainder could  not  then  veft  ;  and,  as  it  could  not  veft  then, 
by  the  rules  before  laid  down,  it  never  can  veft  at  all.  I|i 
thefe  cafes  therefore  it  is  neceiTary  to  have  truftees  appointed 
to  preferve  the  contingent  remainders;  in  whom  tliere  is  veft- 
ed  an  eftate  in  remainder  for  the  life  of  tlie  tenant  for  life, 
to  commence  when  his  eftate  determines.  If  therefore  his 
eftate  for  life  determines  otherwife  than  by  his  death,  the 
eftate  of  the  truftees,  for  the  refidue  of  his  natural  life,  will 
then  takeefie£t,  and  become  a  particular  eftate  in  poifeftion,  f  172  1 
fuilicient  to  fuppprt  the  remainders  depending  in  contin- 
gency. This  method  is  faid  to  have  been  invented  |>y  Gr  Or- 
lando Bridgman,  fir  Geoflrey  Palmer,  and  other  eminent 
council,  who  betook  themfelves  to  conveyancing  during  thp 
time  of  the  civil  wars ;  in  order  thereby  to  fecure  in  family 
jTettlements  a  provifion  for  the  future  children  of  an  intended 
marriage,  who  before  were  ufually  left  at  the  mercy  of  the 
particular  tenant  for  life'' ;  and  when,  after  the  reftoration, 
thofe  gentlemen  came  to  fill  the  firft  offices  of  the  law,  they 
fupported  this  invention  within  riCafonable  and  proper  bounds^ 
^nd  introduced  it  into  general  ufe  (3). 

'  See  Moor.  486.    2  Roll.  Abr.  797.  pi.  la.    a  Si4«  159*    aCh?n.  Rep.  170. 

t 

>  !■■  ■■■■<■!  M  ■  ■■■  I  ■■  [■■^■■■■■■ll  ■■■> 

(2)  But  a  confveyance  of  a  greater  eftate  than  he  has  by  bargain 
and  fale»  or  by  leafe  and  releaie,  is  no  forfeitare,  and  will  not  de- 
feat a  contingent  remainder.     2  Leo.  60.     3  Mo^,  151. 

(3)  We  have  feen  before,  in  chapter  vii.  that,  in  a  grant  of  a 
fee-(imple  to  A,  it  is  neccffary  to  give  it  to  A  and  his  heirs  ;  of  a 
fcc-tail,  to  A  and  the  heirs  of  his  body  ;  and  that  a  grant  to  A, 

Oi  without 
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Thus  the  ftudcnt  will  obferve  how  much  nicety  is  required 
in  creating  and  fccuring  a  remainder  ;  and  I  truft  he  will 


withoat  any  additional  words,  gives  him  only  an  efbte  for  life. 
Hence  the  word  kn'ri  in  the  firft  cafei  and  the  words  heirs  cf  tke 
hedy  in  the  fecond,  are  faidto  be  words  of  limitation,  becaufe  they 
limit  or  defcribe  what  intereft  A  takes  by  the  grantj  viz.  in  one 
cafe,  a  fee-fimple,  in  the  other,  a  fee-tail :  and  the  bars  in 
both  inftances  take  no  intereft  any  farther  than  as  the  anceftor 
'  may  permit  the  eftate  to  defcend  to  them.  But  if  a  reminder  is 
granted,  or  eflate  devifed  to  the  heirs  of  A,  where  no  eftate  of 
freehold  is  at  the  fame  time  given  to  A,  the  heir  of  A  cannot  take 
by  defcent  from  A ;  bat  he  takes  by  purchafe,  under  the  grants 
in  the  fame  manner  as  if  the  eftate  had  been  given  to  him  by  his 
proper  name.  Here  the  word  heirs  is  called  a  Word  of  porchafe. 
Having  premifed  the  diitindtioii  between  words  o^  limitation  and 
words  of  purchafe,  I  may  obferve,  that  the  moch-talked-of  rufe 
in  Shelly 's  cafe,  i  Co.  104.  is  this,  viz,  •*  when  the  ance/lor,  by 
"  any  gift  or  conveyance,  takes  an  eftate  of  freehold,  and  in  the 
"  fame  gift  or  conveyance  an  eftate  is  limited,  either  mediately 
"  or  immediately,  to  his  heirs  in  fee  or  in  tail,  that  always  in  fuch 
**  cafes  the  heirs  are  words  of  limiution,  and  not  words  of  pur« 
**  chafe :"  and  the  remainder  is  faid  to  be  executed  in  the  an- 
ceftor,  where  there  is  no  intermediate  t^Xt  i'  ox  'vefled,  when  ai^ 
eftate  for  life  or  m  tail  intervenes. 

As  if  an  eftate  be  given  to  A  for  life,  and  after  his  death,  to  the 
heirs  of  his  body  s  this  remainder  is  executed  in  A,  or  it  nnites 
with  his  eftate  for  life  ;  and  the  effedt  is  the  fame  as  if  the  eftate 
had  at  once  bee4  given  to  A  and  the  heirs  of  his  body  s  which 
expreftion  limits  an  eftate  tail  to  A,  and  the  iffoe  have  no  indefea- 
fible  intereft  conveyed  to  them,  but  can  only  take  by  defcent  from 
A.  So  alfo  if  an  eftate  be  given  to  A  for  Ufe,  with  remainder  to- 
B  for  life  or  in  tail,  remainder  to  the  heirs,  or  the  heirs  of  the  body, 
of  A— A  takes  an  eftate  for  life,  in  this  cafe,  with  a  vefted  re- 
mainder in  fee  or  in  tail ;  and  his  heir  under  this  grant  can  only  take 
by  defcent  at  his  death.  Fearne,  21.  But  when  the  eftate  for  life^ 
and  the  remainder  in  tail  or  in  fee  unite  and  coaIefce>  and  heirs  is 
a  word  of  limitation,  the  two  eftates  muft  be  created  by  the  fame 
inftrument,  and  muft  be  either  both  legal,  or  both  truft  eftates, 
Dtug,  490.  2  T.  R.  444.  The  rule  with  regard  to  the  execution 
or  coalition  of  foch  cftatcs  feems  now  to  be  the  fame  in  e^uiuble 


CKif.^  •/' Things.  17a 

in  feme  meafure  Tee  the  general  reafons^  upon  which  this 
mcftf  is  founded.    It  were  cndlefs  to  attempt  to  enter  upon 


as  in  legal  eflates.   |  Bro,  206.    And  ia  jdl  thele  cafes  where  %. 
perfon  has  an  efiate  tail,  or  a  vefted  remainder  in  tail*  he  can  cut 
off  the  expe£lations  or  inheritance  of  his  iflue,  by  a  fine,  or  a  re* 
covery.     Dpug.  323.     In  order  therefore  to  fecure  a  certain  pro- 
vi/ion  for  children,  the  method  was  invented  of  granting  the  eftate 
to  the  father  for  life,  and,  after  his  death,  to  his  fird  and  other 
ions  in  tail ;  for  the  words  Jca  or  Jaugbtir  were  held  to  be  wordi 
of  porchafe,  and  the  remainder  to  them  did  not,  like  the  remain- 
der to  beirs^  pnite  with  the  prior  eftate  of  freehold,    fiut  if  the 
Ibn  was  unborn,  the  remainder  was  contingent,  and  might  have 
been  defeated  by  the  alienation  of  the  father  by.  feoffment,  fine* 
er    recovery:  to  prevent    this,  it  was   necefifary  to  interpofe 
tmftees,  to  whom  the  eftate  is  given  upon  fuch  a  determination  of 
(be  life-eftate«  and  in  whom  it  refts,  till  the  contingent  eftate,  if 
at  all,  comes  into  exiftence ;  and  thus  they  are  faid  to  fupport  and 
prefenre  the  contingent  remainders*     This  is  called  a  JiriB  fettle" 
jKAvf,  and  is  the  only  mode  (executory  devifes  excepted)  by  which 
a  certain  and  indefeafible  provifion  can  be  fecured  to  an  unborn 
child.    Btkt  in  the  cafe  of  articles  or  covenants  before  marriage,  for 
making  a  fettlement  upon  the  hufbahd  and  wife,  and  their  offsprings 
tS  there  be  a  limitation  to  the  parents  for  life,  with  a  remainder 
to  the  hdrs  of  their  bodies,  the  latter  words  are  genially  conii- 
dered  as  words  of  purchaie;  and  not  of  limitation ;  and  a  court  of 
equity  will  deeree  the  articles  to  be  executed  in  ftrift  fettlement* 
See  fVtfhKf,  124,  and  examples  there  cited.     It  being  the  great 
<Kbjed  of  fuch  fettlements  to  fecure  fortunes  for  the  iftue  of  the 
«iarriage,  it  would  be  ufelefs  to  give  the  parents  an  eftate  tail,  of 
which  they  wotdd  almoft  immediately  have  the  2d»roIute  difpofal. 
And*  therefore  the  courts  of  equity  will  decree  the  eftate  to  be  fet- 
tied  upon  the  parent  or  parents  for  life;  and  upon  th«  determina- 
tiop  of  that  eftate  by  forfeiture^  to  truflees  to  fupport  contingent 
remsdnders  for  their  lives  ;  and  after  their  deceafe,  to  the  firft  and 
-  other  fons  fncceftively  in  taiU  vrith  remainder  to  all  the  daughters 
in  tail  as  tenants  in  common,  with  fubfequent  remainders  or  pro- 
vifions  according  to  the  occaiions  and  intentions  of  the  parties. 
In  thefe  ftri£l  fettlements,  the  eftate  is  unalienable  till  the  firft  fon 
ftttains  the  age  of  21,  who,  if  his  father  is  dead /'has  then,  as 
.tenant  in  tail^  foil  power  over  the  eftate ;  or  if  his  father  is  livings 

O  4  h« 
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the  particular  fubtilties  and  .refinementSy  into  whidi  thit 
do£lrine,  by  the  variety  of  cafes  wHich  have  occurred  in  the 
coiirfeof  fnany  centuries,  has  been  fpun  out  and  fubdivide4: 
neither  are  they  confonant  to  the  defign  of  thefe  elementary 
difquifitions.  I  muft  not  however  omit,  that  in  devifes  by 
laft  will  and  teftament,  (which,  being  often  drawn  up  when 
the  party  is  hops  cortftlii^  are  always  more  favoured  in  con* 
ftru^ion  than  formal  deeds,  which  are  prefumed  to  be  made 
with  great  caution,  fore-thought,  and  advice)  in  thefe  devifes, 
I  fay,  remainders  may  be  created  in  fome  meafure  contrary 
to  the  rules  before  laid  down  :  though  our  lawyers  will  not 


he  then  can  bar  his  own  iflue  by  a  fine,  independent  of  the  father. 
Cruifit  i6i.  But  the  father «  and  the  fon  at  that  age,  can  cut  off 
all  the  fabfequent  limitations,  and  difpofe  of  the  eftate  in  any 
manner  they  pleafe  by  joining  in  a  common  recovery.  This  is  ^ 
origin  of  the  vulgar  error,  that  a  tenant  of  an  eflate-tsul  maft  have 
the  confent  of  his  eldeft  fon  to  enable  him  to  cut  off  the  intail ; 
for  that  is  oeceiTary  where  the  father  has  only  a  life-eflate,  and 
his  eldeil  fon  has  the  remainder  in  tail.  But  there  is  no  method 
whatever  of  fecuring  an  eftate  to  the  grandchildren  of  a  perfoo. 
who  is  without  children  at  the  tiriie  of  the  fcttlement ;  Sat  the  law 
will  not  permit  a  perpetuity  ;  and  lord  Thurlowhas  defined  a'per* 
petuity  to  be  **  any  extenfion  of  an  eilate  beyond  a  life  in  beiDg* 
"  and  2 1  years  after."  2  ^r0. 30.  Seen.  4.  Hence,  where  in  a  if|;tle« 
jnent  the  father  has  a  power  to  appoint  an  edate  to  or  amongil  his 
children^  he  cannot  afterwards  give  this  to  his  children  in  ftridl 
fettlementj  or  give  any  of  his  fons  an  eilate  for  life,  with  a  re« 
mainder  in  tail  to  his  eldeft  fon ;  for  if  he  could  do  this,  a  perpe* 
tuity  would  be  created  by  the  original  fettlement.  a  T.  R,  241. 

The  fludent,  who  wilhes  to  obtain  a  clear  and  compreheniive 
knowledge  of  this  abiirufe  branch  of  legal  learning,  cannot  be- 
llow too  great  attention  upon  Mr.  Fearne's  treatife  upon  Contin- 
gent Remainders  and  Executory  Devifes,  where  it  is  learnedly  and 
perfpicuoudy  difcufTed  and  methodized.  I  have  thought  it  proper 
(0  feledand  to  fubjoin  here  ihefe  important«  though  common,  dif* 
tindUon.s  as  in  innumerable  inilances,  from  the  ignorance  of  the 
perfons  employed*  family  fettlements,  particularly  in  wills,  havo 
proved  abortive,  and  the  intentions  of  parents  and  teftators  have 
beea  uph(i;'pily  difappointed. 

I  alloMT 
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allow  fuch  dil^ofitions  to  be  An&ly  remaindgrs;  but  call 
them  by  another  name,  that  of  f^ecut^ry  Jevi/e/,  or  devifee 
hereafter  to  be  executed, 

« 

An  executory  devife  of  land^  is  fuch  a  difpofition  of  them 
by  will,  that  thereby  no  eftate  vefts  at  the  death  of  the  devifor^ 
but  only  on  fome  future  contingency.  It  differs  from  a  re« 
mainder  in  three  very  material  points :  i.  That  it  needs  not 
any  particular  eftate  to  fupport  it.  2.  That  by  it  a  fee*  [[  173  1 
£mple  or  other  lefs  eftate,  may  be  limited  after  a  fee-fimple. 
3.  That  by  this  means  a  rem;^indcr  may  be  limited  of  a  chattel 
Intereft,  after  a  particular  eftate  for  life  created  in  the  fame, 

1.  The  firft  cafe, happens  when  a  man  devifes  a  future 
eftate  to  arife.upon  a  contingency ;  and,  till  that  contingency     . 
happens,  does  not  difpofe  of  the  fee-fimple,  but  leaves  it  to 
defcend  to  his  heir  at  law.     As  if  one  devifes  land  to  a-feme« 
fole  and  her  heirs,  upon  her  day  of  marriage :  here  is  in  cffcik 

a  contingent  remainder  without  any  particuLr  eftate  to  fup« 
port  it ;  a  freehold  commencing  in  future*  This  limitation, 
though  it  would  be  void  in  a  deed>  yet  is  good  in  a  will^  by 
way  of  executory  devife  ^.  For,  fince  by  a  devife  a  freehold 
may  pafs  without  corporal  tradition  or  livery  of  feifin,  (as  it 
muft  do,  if  it  pafles.at  all)  therefore  it  may  commence  in 
futuro  :  becaufe  the  principal  reafon  why  it  cannot  commence 
inftiturom  other  cafes,  is  the  neceflity  of  a£lu^l  feifm,  which 
always  operates  in  pratfentL  And,  fince  it  may  thus  com- 
jmence  infuturoy  there  is  no  need  of  a  particular  eftate  to  fup- 
port it ;  the  only  ufe  of  which  is  to  make  the  remainder,  by 
it's  unity  with  tho -particular  eftate,  a  prefent  intereft.  And 
hence  alfo  it  follows,  that  fuch  ah  executory  devife,  not  be-i 
ing  a  prefent  intereft,  cannot  be  barred  by  a  recovery,  fuf<< 
fered  before  it  commences  ^  "" 

2.  Bt  executory  devife  a  fee,  or  other  lefs  eftate,  may  be 
limited  after  a  fee.  And  this  happens  where  a  devifot^devifes 
his  whole  eftate  in  fee,  but  limits  a  remainder  thereon  to 

%  1  Sid.  15 j«  *  Cn.  Jk#  593. 
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eommenc;  on  a  future  contingency.  As  If  a  man  devifes 
land  to  A  and  his  heirs  i  but^  if  he  dies  before  the  age  of 
twontywoncj  then  to  B  and  his  heirs :  this  temaindlerj  thmghf 
void  in  a  deed,  is  good  by  way  of  executory  devife  s.  But, 
in  both  thefe  fpecies  of  executory  devifes,  the  contingencies 
ought  to  be  fuch  as  may  happen  within  a  reafonable  time ;  as 
within  one  or  more  life  or  lives  in  beings  or  within  a  mode- 
C  1 74  ]  rate  term  of  years ;  for  courts  of  juftice  will  not  indulge  even 
willsi  fo  as  to  create  a  perpetuity,  which  the  lav^  abhors  ^ : 
becaufe  by  perpetuities,  (or  the  fettlement  of  an  intereft,  which 
fhall  go  in  the  fucceffion  prefcribed,  without  any  power  of 
alienation']  eftates  are  made  incapable  of  anfwering  thofe 
ends,  of  focial  commercci  and  providing  for  the  fudden  con- 
tingencies of  private  life,  for  which  property  was  at  firft 
eftablilhed.  The  utmoft  length  that  has  been  hitherto  al- 
lowed for  the  contingency  of  an  executory  devife  of  either 
kind  to  happen  in,  is  that  of  a  life  or  lives  in  being,  and  one 
and  twenty  years  afterwards.  As  when  lands  are  devifed  to 
fuch  unborn  fbn  of  a  feme-covert,  as  (hall  firft  attain  the  age 
of  twenty<>one  and  his  heirs  i  the  utmoft  length  of  time  that 
can  happen  before  the  eftate  can  veft,  is  the  life  of  the  mother 
and  the  fubfequent  infancy  of  her  fon :  and  this  hath  been 
decreed  to  be  a  good  executory  devife  '^  (4). 

3«  Bt  cTcecutory  devife  a  term  of  years  m^y  be  given  to 
one  man  for  his  life,  and  afterwards  limited  over  in  remainder 
to  another,  which  could  not  be  done  by  deed :  for  by  law  the 
firft  grant  of  it,  to  a  man  for  life,  was  a  total  difpofitipn  of 
the  whole  term  ;  a  life  eftate  befng  efteemed  of  a  higher  and 
larger  nature  than  any  term  of  years '.     And,  at  fiiftj  th; 


r  *  Mod*  289.  -  '  k  Fort,  ft^s* 

k  s%  Mod,  287.    1  Vcnu  164.  18  &ep.  95. 

1  C.IIr.   ^t^ 
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(4)  This  limit  was  taken  from  the  time  in  which  an  eftate  may 
bt  rendered  unalieoable  hy  a  flrifi  fettlement.  An  executory 
devife  10  an  anbom  fon-  of  a  man  snay  be  fiifpendcd  a  fcw 
|i}onth8  beyond  the  life  of  the  fiitfaer,  and  twenty-one  yean 
afterwards  by  a  pofthomous  birth. 

courts 
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'■he  rem;  hffimmf  wonfa :  b«t  bj' a {wrW {nut  of  tlx  r- 

.riion,  Ak  icDt  viS  pafi  viilt  it,  ac  utddcnt  thcietmtot 

>ugh  bj  Ac  gnnr  of  the  rent  gcBcnllr,  the  rcmfioa  viS 

pifi.    Tlte  iacidot  piles  bf  the  gnut  of  the  pnnc^al, 

j:  f  itNHijfi .-  for  the  jnaxun  of  Uw  i^  "  mpctfirimm  mm 

■.f(dfifitm;/MMmfHmcifmU'.'' 

•■:.-ideata/  a^tOs  <tf  thc  KvcrfioncT,  and  the  icTpeo- 

f  dcfccnt,  in  which  rcmaindcn  tctj  frequently 

cverfiont,  have  occafioned  the  law  to  be  care> 

hii^  the  one  from  the  other,  bowerer  inac> 

i;s  thein&lTC*  nay  defcribe  them.     For  if 

tcmal  dlate  in  fee,  makes  a  leafe  for  life, 

himfeU  and  his  hein,  this  is  properly  a. 

'.'liich  rent  and  fealty  Ihall  be  incident  i 

(lefcend  to  the  heirs  of  his  father's 

?irs  genera],  as  a  remainder  limited 

\'ould  have  done  * :  for  it  is  the  old 

illy  in  him,   and  never  yet  wai 

life,  if  a  man  grants  a  leafe  for 

vith  rercrGon  to  B  and  his  heirs* 

:;b]e  to  his  heirs  general,  and  not 

icnt  is  incident ;  but  the  grantor 

,1,  during  the  continuance  of  A'« 
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is  created  by  the  a£l  and  operation  of  the  law  itfclf|  ai\d  this 
;s  called  a  rever£t>n» 

III.  An  eltate  in  reverfion  is  the  reCduc  of  an  eftate  left  in 
the  grantor,  to  commence  in  poffeffion  after  the  determination 
of  fomc  particular  eftj^te  granted  out  by  him  \    Sir  EdMrard 
Coke '  defcribes  a  reverfion  to  be  the  returning  of  land  to  the 
grantor  or  his  heirs  after  the  grant  is  over.     As,  if  there  be 
a  gift  in  tail,  the  reverfion  of  the  f^e  is,  without  any  fpccial 
refervation,  vefted  in  tlie  donor  by  zOl  of  lawT  and  fo  alfo 
the  reverfion,  after  an  eftate  fdt  life,  years,  or  at  will,  con- 
tinues in  the  leflbr.     For  the  fce-fimple  of  all  lands  maft 
'  abide  fome  where  j  and  if  he,  who  was  before  poffcifed  of  the 
whole,  carves  out  of  It  any  fmaller  eftate,  and  grants  it  away^ 
•  whatever  is  not  fo  granted  remains  in  him.     A  reverfion  is 
never  therefore  created  by  deed  or  writing,  but  arifes  from 
conftruftion  of  law ;  a  remainder  can  never  be  limited,  un- 
Jefs  by  either  deed  or  devife.     But  both  arc  equally  transfer^ 
rable,  when  aftually  vefted,  being  both  eftates  inpraefinti^ 
though  taking  effcft  infuturo^ 

The  doftrinc  of  reverfions  is  plainly  derived  from  the 
feodal  conftitution.     For,  when  a  feud  was  granted  to  a 
man  for  life,  or  to  him  and  his  ifluc  male,  rendering  either 
^  rent,  or  odicr  fervices  *,  then,  on  his  death  or  the  failure  of 
iflue  male,  the  feud  was  determined  and  refulted  back  to  the 
f  1 76  }  lotd  or  proprietor,  to  be  again  difpofed  of  at  his  plcafur^. 
And  hence  the  ufual  incidents  to  reverfions  are  faid  to  be 
fealty  and  renu     When  no  rent  is  referved  on  the  particul^ 
eftate,  fealty  however  refults  of  courfe,  as  an  incident  quite 
infeparable,  and  may  be  demanded  as  a  badge  of  tenure,  or 
acknowlegement  of  fupcriorit;y ;  being  frequently  the  only 
evidence  that  the  lands  are  holden  at  all.    Where  rent  is  re- 
ferved, it  is  alfo  incident  5  though  not  inftparably  fo,  to  the 
reverfion ".     The  rent  may  be  granted  jiway,  rcferving  the 
fevcrfion  5  and  the  reverfion  may  be  granted  away,  rcferving 
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the  rent ;  hjJ^ectaJ  words :  but  by  a  genenJ  grant  of  the  re- 
f  eriiony  the  rent  will  pafs  with  it^  as  incident  thereunto ; 
though  by  the  grant  of  the  rent  generally,  the  reverCon  will 
not  pafs.  The  incidest  pafles  by  the  grant  of  the  principal^ 
but  not  e  cenverfo :  for  the  ;nasim  of  law  is^  <<  acajmum  mn 
**  dumti/ed/efuitur,/uum  frindpa/e^*** 

Thbse  inetdenial  rights  of  the  reverfioner,  and  the  refpeo 
tive  modes  of  defcent,  in  which  remainders  very  frequently 
differ  from  reverfions,  have  occafioned  the  law  to  be  care- 
ful in  diftinguifhing  the  one  from  the  other,  however  inac- 
curately the  parties  themfelves  may  defcribe  them.  For  if 
one,  feifed  of  a  paternal  eftate  in  fee,  makes  a  Icafe  for  life^ 
with  remainder  to  himfelf  and  his  heirs,  this  is  properly  sl 
mere  reverfion  %  to  which  rent  and  fealty  ihall  be  incident  % 
and  which  (hall  only  defcend  to  the  heirs  of  his  father's 
blood,  and  not  to  his  heirs  general,  as  a  remainder  limited 
to  him  by  a  third  perfon  would  have  done  ^ :  for  it  is  the  old 
eftate,  which  was  originally  in  him,  and  never  yet  was 
out  of  him.  And  fo  jikewife,  if  a  man  grants  a  leafe  for 
life  to  A,  referving  rent,  with  reverfion  to  B  and  his  heirst 
B  hath  a  remainder  defcendible  to  his  heirs  general,  and  not 
a  reverfion  to  which  the  rent  is  incident ;  but  the  grantor 
ihali  be  entitled  to  the  rent,  during  the  contmuance  of  A'a 
eftate  *. 

In  order  to  afliftfuch  perfons  as  have  any  eftate  in  iremain^  [  ^77  ] 
der,  reverfion,  or  expedancy,  after  the  death  of  others, 
againft  fraudulent  concealments  of  their  deaths,  it  is  ena£ted 
by  the  ftatute  6  Ann.  c.  x8.  that  all  perf6ns  on  whofe  lives 
any  lands  or  tenements  are  holden,  ihall  (upon  application 
to  the  court  of  chancery  and  order  made  thereupon)  once  in 
every  year,  if  required,  be  produced  to  the  courts  or  it's 
commifEoners ;  or,  upon  negle^  or  refufal,  they  ihall  be 
taken  to  be  aAually  dead,  and  the  perfon  entitled  to  fuch 
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expcfliant  cftatc.may  enter  upon  and hoW  the  lands  and  tcne* 
mcnts,  till  the  party  fliiH  appear  to  he  living- 

•    Before  we  condude  the  doSlrine  of  renAainders  and  re» 
yctGoMy  it  may  be  proper  to  (^(e^e,  that  whenever  a  greater 
/^       dlate  and  a  lefs  coincide  and  meet  in  one  and  the  fame  per* 
fon>  without  any  intermediate  eftate  r^  the  lefs  is  immediately 
annihilated ;  or,  in  the  law  plirafe,  is  faid  to  he  merged^  &at 
is^   fcmk  or  drowned  in  the  greater.      Th«8»  if  there  be 
tenant  for  years^  and  ^e  veveriion  in  fee-fimpk  defcends  to 
tHT  is  purchafed'by  him,  the  term  of  years  is  merged  ni  the 
inheritance,  and  (hall  never  exift  any  more*    But  they  mnft 
come  to  one  and  the  fame  perfon  in  one  and  the  fame  right  % 
tife,  if  the  f reehdd  be  in  has  own  vight,  and  itt  has  a  term 
in  right   df  another  (en  auter  drrit)  there  is  no  merger 
Therefore,  if  tenant  for  years  dies,  and  mabes  him  who  hath 
ihe  reverfion  in  fee  his  executor,  whereby  the  term  of  yean 
^refts  alfo  in  him,  the  term  ihall  not  merge ;  for  he  hath  the 
fee  in  his  own  right,  and  t|ie  term  of  years  in-the  right  of  die 
teftator,  and  fubjc£fc  to  his  debts  and  jisgacies*  ^  So  alfo>  if  Ite 
who  hath  the  reverfion  in  fse  marries  the  tenant  for  years» 
fhere  is  no  merger  \  iox  he  hath  the  iniieritanoe  inrhis  owb 
right,  the  teafe  in  the  right  of  his  wife  \    An  eftate-taU  ]0 
an  exception  to  this  rtile :  for  a  man  may  have  in  his  own 
right  both  an  eftate  tail  and  a  reverfion  in  fee ;  and  the  eftate* 
tail,  though  a  lefs  eftate,  ihall  not  merge  in  the  fee\    For 
cftates-tail  are  proteded  and  preferved  from  merger  by  the 
r  ^78  1  operation  and  conftruiSion,  though  not  bytheexpreisword^ 
of  the  ftatute  de  Honis  :  which'  operation  .and  conftru&ioa 
have  probably  arifen  upon  this  conftderation.}  that>  in  the 
common  cafes  of  mergenof  eftates  for  lifeor. years  by  uniti^ 
«(rith  the  inheritance,  the  particular  tenant  hath:tfae  foIe«ia« 
tereft  in  them,  and  hath  full  power  at  anyrtiaie  to  deSoaty 
deftroy,  or  futtender  them  to  him  that  hath  the  reverfion  j 
therefore,  when  fuch  an  eftate  unites  with  the  reverfion*  in 
fee,  tlie  law  coufiders  it  in  the  light  of  a  virtual  furrender  of 
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the  infierior  eftate  \  Bttt>.in  an  eftate-tail,  the  cafe  is  otlier- 
wife :  the  tenant  for  a  long  time  had  no  power  at  all  over  it^ 
fo  as  to  bar  or  to  deftroy  itj  and  now  can  only  do  it  by  cer- 
tain fpecial  modes,  hy  ^  fine,  a  recorery,  and  the  like  ^ :  it 
would  therefore  have  been  ftrangely  improvident,  to  have 
pernHtted  the  tenant  in  tail,  hj  putchafing  the  reverfion  in 
fee,  to  merge  his  particular  eftate,  and  defeat  the  inheritance 
of  his  ifltie :  and  hence  it  has  become  a  maxim,  that  a  fee- 
nancy  in  tail,  which  cannot  be  fhrrendered,  canoo^  aUo  be 
merged  in  the  fee. 
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CHAPTER     THE    TWELFTH. 

OF  ESTATES  IN  SEVERALTY, 
JOINT-TENANCY,  COPARCE- 
NARY, AND   COMMON. 


WE  come  now  to  treat  of  eftates,  with  ttfycGt  to  the 
niimber  and  connexions 'of  their  owners^  the  tenants 
who  occupy  and  hold  them.  And,  confidered  in  this  yicw^ 
cftates  of  any  quantity  or  length  of  duration,  and  whether 
they  be  in  aAual  pofleflion  or  expe£lancy,  may  be  held  in 
four  different  ways ;  in  feveraltyj  in  joint^tenancy,  in  co« 
parcenary,  and  in  common. 

I.  Hb  that  holds  lands  or  tenements  in  feviraliy^  or  is  fole 
tenant  thereof,  is  he  that  holds  them  in  his  own  right  only* 
without  any  other  perfon  being  joined  or  conneAed  with  him 
in  point  of  intereft,  during  his  eftate  therein.    This  is  the 
mod  common  and  ufual  way  of  holding  an  eftate ;  and 
therefore  we  may  make  the  fame  obfervations  here,  that  we 
did  upon  eftates  in  pofTeiEon,  as  contradiftinguiflied  from 
thofe  in  ezpe£tancy,  in  the  preceding  chapter :  that  there  is^ 
little  or  nothing  peculiar  to  be  remarked  concerning  it,  fince 
all  eftates  ate  fuppofed  to  be  of  this  fort,  unlefs  where  thcf  > 
are  exprofsly  declared  to  be  otherwife  y  and  that  in  laying 
down  general  rules  and  dodrines,  we  ufually  apply  them  to 
fuch  eftates  as  are  held  in  feveralty.  I  (hall  therefore  proceed 
to  confider  the  other  three  fpecies  of  eftates,  in  which  there 
are  always  a  plurality  of  tenants. 

II.  An  eftate  in  joint-tenaney  is  where  lands  or  tenements 
are  granted  to  two  or  more  perfons,  to  hold  in  fee-GmpIe^ 
fee-tail,  for  life,  for  years,  or  at  will.    In  oonfequence  of 

fiich 


fuch  grants  aa  eftate  is  called  an  eftate  in  joint-tenancj^  % 
and  fomctimeff  an  eftste  in  jwnture^  which  word  as  well  as 
the  other  fignifies  an  union  or  conjun£tion  of  intereft ;  though 
in  common  fpeech  the  term  jointure^  is  now  ufually  con* 
fined  to  that  joint  eftate,  which  by  virtue  of  the  ftatute 
a7  Hen.  VIIL  e.  xo.  is  frequently  vefted  in  the  hufband  and 
wife  before  marriage,  as  a  full  fatisfa£lion  and  bar  of  the 
woman's  dower  \ 

In  uiifolding  this  title,  and  the  two  reniaining  dnes  in  the 
prefoit  dtapter,  we  will  firft  inquire,  how  thdfe  e(^ates  may 
ht  created:  iicxtfihtlT properties  znArefpeEtive incidents ;  and 
bftly,  how  they  may  he  fevered  or  defrayed* 

I  •  The  creation  of  an  eftate  in  joint-tenancy  depends  on 
the  wording  of  the  deed  or  devife,  by  which  the  tenants  claim 
title  I  for  this  eftate  can  only  arife  by  purchaie  or  gtant^ 
that  is,  by  tho  a£t  of  the  parties,  and  n^ver  by  the  mefe  a£l 
of  law.  Now,  if  an  eftate  be  given  to  a  plurality  of  perfpns, 
without  adding  any  reftrifhive,  exclufive,  or  explanatory 
words,  as  if  an  eftate  be  granted  to  A  and  B  and  their  heirs, 
this  makes  them  immediately  joint-tenants  in  fee  of  the  lands* 
For  the  law  interprets  the  grant  fo  as  to  make  all  parts  of  it 
take  ttk€tf  which  can  only  be  done  by  creating  an  equal 
eftate  in  them  both.  A^  therefore  the  grantor  has  thus  united 
their  names,  the  law  gives  them  a  thorough  union  in  all  other 
refpe£ls.    For, 

a.  The  properties  of  a  joint  eftate  are  derived  from  it'd 
unity,  which  is  fourfold ;  the  unity  of  intere/f^  the  unity  o^ 
tit/e,  the  unity  of  time^  and  the  unity  of  puffeffio^t .-  or,  irt 
other  wordSf  joints-tenants  have  one  and  the  fame  intereft^ 
accruing  by  one  and  the  fame  conveyance,  commencing  at. 
one  and  the  fame  time,  and  held  by  one  and  the  fame  Undi«» 
vided  pofieffion. 

First,  they  muft  havcone  and  the  fame  inter^.    Owt  t  i%i^  1  * 
joint-tenant  cannot  be  entitled  to  one  period  of  duration  or 
quantity  of  intereft  in  lands^  and  the  othet  to  a  different ; 
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©ne  caim6t  be  tenant  forlife^  dhd  the  «lhet  fiar  jesasl 
one  cannot  be  tenant  in  fcc>  and  the  other  in  tail  V  But,  if 
land  be  limited  to  A  and  B  Sot  their*  lives,  this  makes  theiii 
joint-tenants  of  the  freehold'}  if  ix>  AandB  apditheirheirs, 
it  makes  them  joint-tenants  of  the  inhcritaiace  *^  If  land  be 
granted  to  A  and  B  for  their  lives,  and  to  the  heirs  of  A  > 
Iiere  A  and  B  are  joint-ttenants^of  thct  freehold' during  their 
refpeftive  lives,  and  A  has  the  remainder  of  the  fee  in  fcve- 
rahy :  or,  if  land  be  given  to  A  and  B>  and-  the  heirs  of  the 
body  of  A;  here  both  have  a  joint  eftatc  for  life,  and  A  hath 
a  fevcral  remainder  in  tail  \  Secondly,,  joint-teuaots  muft 
alfo  have  an  unity  of  title ;  their  eftate  muft  be  created  by  one 
and  the  fame  aft,  whether  legal  or  illegal ;  as*  by  one  and  the 
fame  grant,  or  by  one  and  the  fame  difleifin  %  Joint-tenancy 
cannot  arife  by  defccnt  or  aft  of  law ;  but  merely  by  purchafe^ 
dr  acquifitibn  by  the  a£t  of  the  party :  and,"  unlefs  that  aft 
be  one  and  die  fame,  the  two  tenants  would  have  different 
titles  i  and  if  they  had  different  titles,  one  might  prove  good, 
and  the  other  bad,  which  would  abfoltttely  dellroy  the  join- 
ture. Thirdly,  there  muft  alfo'  be  an  unity  of  time .-  their 
eftates  muft  be  veftedat  one  and  the  fame  period,  as  well  as 
by  one  and  the  fame  tit^e.*  'As  in  cafe  of  a  prefent  eftate 
made  to  A  and  B ;  or  a  reAiainder  in  fee  to  A  and  B  after  2 
particular  eftate  •,'  in  either  cafe  A  and  B  are  joint-tenants  of 
this  prefent  eftate,  or  this  vefted  remainder.  But  if,  after  st 
leafe  for  life,  the  remainder  be  limited  to  the  heirs  of  A  and 
Bi  a«d.duwag  the  continuance  of  the  particular  eftate  A 
dies/  which: veAs  the.  remainder  of  one  moiety  in  his  heir; 
and  then  B  dies,  whereby  the  other  moiety  becomes  vefted  ixk 
the  heir  of  B  :  now  A's  heir  and  B's  lieir  are  not  joint-tenants 
of.  this  remainder,  but  tenants  in  common}  for. one  moiety 
"vefted  at  one  tin^c,  and  the  other' moiiety  vefted  at  another  K 
Yet,  where  a  feoffment  was  made  to  the  ufe  of  a  man,  and 
Jiich  wife  as  he  fliould  afterwards  marr^,  for  term  of^  their 
^'^^^  )'  lives,  and  he  afterwards  married  j  in  tliis  cafe  tt  feems  to  have 
been  held  that  the  huftiand  and  wife  had  a  joint-eftate,  thougb 
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veiled  at  diflfereht  times  » t  bccatife  the  uft  of  the  wife's  eftate 
was  in  abeyance  and  dormant  till  the  intermarriage  5  and^ 
being'  then  a^^lened,  had  relation  baclc,  and  took  efle£l 
from  the  original  time  of  creation.  Laftfy'j  in  joint-tenancy, 
there  mnft  be  an  uriity  bi 'poffejjton^  Joint-tenants  are  faid  t6 
be  -feiftd  per  my  et  per  toaty  by  the  half  ox  fhoietj^'  and  by  all  9 
that  is,  they  each  of  them  have  the  entire  poffeffion,  as  well 
of  every  parcel  as  of  the  nohole  \  They  have  not,  ofte  of  theni, 
g  feifm  of  one  half  or  moiety,  and  the  other  of  the  other 
moiety ;  neither  can  one  be  exclufively  feifed  of  one  acre,  and 
his  companion  of  another;  but  each  has  an  undivided  moiety 
of  the  whole  j  and  not  the  whole  of  an  undivided  moiety  ^ 
Aiid  therefore,  if  an  eftate  in  fee  be  given  to  a  man'  and  his 
wife,  they  are  neither  properly  joint-tenants^  nor  tehants  itl 
common :  for  hu(band  and  wife  being  confidered  "as  one  per* 
fon  in  law,  they  cannot  take  the  eftate  by  moietits,  butboth 
are  feifed  of  the  entirety,  per  tout  et  non  per  my ;  rfie  confe- 
quence  of  whieh  is,  that  neither  the  hufband  nor  the  wife  can 
difpofe  of  any  part  without  the  aflent  of  the  other,  bat  the 
whole  rauft  remain  to  the  furvivor  *^  (i ). 

Upon  thefe  principles,  of  a  thorough  and  intimate  union 
of  intereft  and  poiTeflion,  depend  many  other  confequences 
and  incidents  to  the  joint-tenant's  eftate.  If  two  joint-tenants 
let  a  verbal  leafe  of  their  land,  referying  rent  to  be  paid  to 
one  of  them,  it  (hall  enure  to  both,  in  refpe£l:  of  the  joint 
reverCbn  *.  If  their  Icffee  furrenders  his  leafe  to  one  of  them, 
it  fiiallalfo  enure  to  both,  becaufe  of  the  privity,  or  relation 
of  their  eftate  ".    On  the  fame  reafon,  livery  of  feifin,  made 
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(i)  And  if  a  grant  is  made  of  a  joint  eftate  to  hulband  and 
wife,  and  a  third  peffoib  the  hufband  apd  wife  (hall  have  onc^ 
anoiety.  and  the  third  perfon  the  other  moiety^  in  the  fame  manner 
as  if  it  had  been  gra^i^ited  only  to  two  pcrfons.  So  if  the  grant  is 
to  hufband  and  wife  and  two  others,  the  bulband  and  wile  ulce- 
one  thitd  in  joint- tcnan(^y.    I/>f.  §  291* 

Pa  to 
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to  one  joint-tenant,  fliall  enure  to  both  of  them  " :  and  th« 
entry,  or  itoentry,  of  one  joinwteuant  is  as  effi^&ual  in  law 
as  if  it  were  the  acl  of  both  "•  In  all  adiions  alfo  relating  to 
their  joint  eftate,  one  joint-tenant  cannot  fue  or  be  Uied  with- 
out joiuing  the  otiier  '.  But  if  two  or  niore  joint-tenants  be 
feifed  of  an  advowfo%  and  they  prefent  difiertnt  clerks,  the 
bifliop  n\ay  retuCe  to  admit  either :  beeaufe  neither  joint- 
tenant  hath  a  leveral  right  of  patronage,  but  each  is  (eifed  of 
t  1 83  ]  the  whole :.  and,  if  they  do  not  both  agree  withiii  fix  months^ 
the  right  of  prblentatioa  (hall  lapfe»  But  the  ordinary 
may,  if  he  pleafes,  admk  a  clerk  prtfented  by  either,  for  the 
good  of  the  church,  that  divine  fervice  may  bt  regularly  per- 
formed y  which  is  no  more  than  he  otherwife  would  be  en- 
titled to  do,  in  cafe  their  difagreement  continued^  fo  as  to 
incur  a  lapfe :  Aid,  if  the  clerk  of  one  joint^tenaat  be  fo  ad- 
mitted, this  iball  keep  up  the  title  in  both  of  them ;  in  re* 
fpcA  of  the  privity  and  union  of  their  eftate^.  Upon  the 
fkme  ground  it  is  held,  that  one  joinutenant  cannot  have  an* 
adion  againft  another  ^^r  trefpafs,.  in  refpe£l  of  his  land ' ; 
for  each  has  an  equal  rtgkt  to  enter  oaany  part  of  it«  But 
one  joint^^tenant.is  not  capable  by  himfelf  to  do  any  ad, 
"  which  may  tend  to  defeat  or  injure  the  eftate  of  the  other  ;^ 
as  to  let  leafes,  or  to  grant  copyholds ' :  and,  if  any  wafte 
be  doner  which  tends  to  the  deft  ru£t ion  of  the  inheritance, 
one  joint«tenant  may  have  an  a£lion  of  wafte  againft  the 
other,  by  conftru£tion  of  the  ftatute  Weftm.  2.  c.  22  ^  So 
toos'  though  at  common  law  no  a£tion  of  account  lay  for  one 
joint-tenant  againft  another,  unlefs  he  had  conftituted  him 
his  bailiff  or  receiver  ',  yet  now  by  the  ftatute  4  Ann.  c.  16. 
joint-tenants  may  have  aflions  of  account  againft  each  other, 
for  receiving  more  than  their  due  ftiare  df  the  profits  of  the 
tenements  held  in  joint-tenancy  (2)» 

■  Co.  Litt.  49.  r  3  Leon.  262* 

«  ISy,  319.  364*  •  I  Leen.  234. 

P  Uid.  195.  c  2  Inft.  403,. 

%  Ikia.  x%^,  II  Co.  Lict.  aeo. 


(2)  This  aAion  is  nonr perhaps  never  brought;  but  the  prac- 
licc'  b  to  apply  to  a  court  of  equity  to  compel  an  account ;  which 
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FioM  die  fame  principle  alfo  arife^  the  remauiing  grand 
incident  of  joint  eftates ;  viz,  the  do£hine  of firvivorfi^ip  :• 
hj  which  when  two  or  more  perfons-  are  feifed  6f  a  joint 
eftate^  of  inheritance,  for  their  own  lives,  or  fer  outer  vie^ 
or  are  joiiltlf  poflcfibd  of  ^any  chattel  intereft,  the  entire  te- 
nancy upon  the  deceafe  of  any  of  them  remains  to  the  furvi* 
vorss  smd  %t  kngth  to  the  laft  furvivor ;  and  he  fliall  be  en- 
titled. to  tfaje  whole  cft^te,  whatever  it  be,  ^h«(her  an  inhe- 
ritance or  a  convmaa  freehold  only,  or  evM  nr  left  eftatie  ^. 
This  is  the  natural  and  regular  confequence  tc^f  the  union  and 
entirety  lof  «h«r  intereft.  l^he  intereftof  two  jpint-tenants 
is  not  only  equal  or  fimilari  but  alfo  is  one  and  the  fame,  f  184  } 
One  has  not  originally  a  diftin£i  moiety  from  the  other ;  but, 
■  2F  by  anyfubfequcnt  aft  (as  by  alienation  or  forfeiture  of 
cither)  the  intereft  becomes  feparate  and  diftin£!:,  the  joint- 
tenancy  inftantly  ceafes.     But,  white  it  cbnttnues,  each  of 
two  joint- tenants  has  a  concurrent  intereft  in  the  whole ;  and 
therefore,  on  the  death  of  his  companioni  the  fole  intereft 
in  the  whole  remains  to'  th^  furvivor.    For  the  intereft, 
which  the  furvivor  originally  had,  'is  clearly  not  devefted  by 
the  death  of  l\is  companion ;  aiid  no  Other  perfon  can  now 
claim  to  have  a  jowt  eftate  with  him,  for  no  one  can  now 
liave  an  Intereft  In  the  whole,  accruing  b/ the  fame  title,  and 
taking  efiefi  at  the  fame  time  with  his  own ;  neither  can  any 
one  claim  a  ftparate  intereft  in  any  part  of  the  tenements ; 
for  that  would  be  to  deprive  the  furvivor  of  die  right  which 
lie  has  in  all|  and  every  part.     As  therefore  the  furvivor's 
original  intereft  in  the  whole  ftill  remains  ;  and  as  no  one 
can  now  be  admitted,  either  jointly  or  feverally,  to  any  {hare 
with  him  therein ;  it  follows,  that  his  own  intereft  muft  now 
be  entire  and  feveral,  and  that  he  (hall  alone  be  entitled  ^o 
the  whole  eftate  (whatever  it  be}  that  was  .cre^atcid  by  th^ 
Anginal  grant. 

vUct.  §sSo,  zSx^ 


u  alio  die  jarifdi^oft  generally  reforted  to,  in  order  to  obtain  a 
partition  between  joint- tenants,  parcenors,  and  tenants  in  cpnmion> 
{lorn*  Dif*  Chanc.  ^  V.  6.  &  4  £.  Mitf.  109. 
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This  right  of  funriYorihip  U  caflcdby  our  aficie&t  audiors  * 
the  jus  accftfcendiy  becaufe  the  right*  ut>on  the  death-  df  one 
joiat-tenant,  acQumulates  and  incroafes  to  the-Airvivoraitirj  as 
they  the^nlelves  Qxpr^fe  it^  ^^forsiUaf^mmunUaocreJcit-fi^ef^ 
^^JUHbus^  dfiperjptia  in\perfrnAm%  uJqHe  ad  uUim^m' fi^perfiitemS* 
.And  xkX^jus  aCiyTx^cin^i  ought  to  be  mutual ;  whichi  appK^ 
.head  to  \K  one  reafon  why  njsith^  the  king  J^,  iior  any  oor*^ 
.poration  f|  can  Jbe.a  joint-tenant  -with  a  prhrate  petfon.  For 
here  te  nb  Jnmtuajiity ;  the  private  perfoa  has  not  even  the  re- 
moteft  chance  of  being  feifed  of  the  entirety,*  by. benefit  of 
furvivor(hip  i^fojr  the  king,  and  the  corpor^on.  can  never 
-     '     -   die  (3),',  :,    .   .....  .  '  ,       . 

J85  ]  3.  We  arc,  Ijiftly,  to  inquire  how  an  eftatcin  joints 
tenancy  jnay.bcy^r^  and  defiroyed*  And  this  may  he  done 
by  deftroying^a^y  of  it's  conftiiuent  unities*  x.  That  of 
4imej  which  reffiefls  only  the  priginal  commencement  of  the 
joint-eftate,  cannot  indeed,  (baii^  now  pail)  be  aflDb£t^d  by 
any  fubiequcnt  trai>faftions,  -  But,  2.  TJic  JLoiut- tenants' 
eftate  may  be  deftroyed,  without  any  alienatipn,.  by  merely 
difuniting  xhtix  p(^cffion.  For  joint-tenants  being,  feifed  per 
my  et  per  tout^  every  thing  that  tends  to  narrow  that  intereft, 
fo  that  they  (hall  not  be  feifed  throughout  .the  whole,  and 

'  Bra^n.  /  4«   tr,  3.   c.  9.   §3.      '    r  Oo.  Litt.  190.    ^ch.L.S^, 
JkU.  /.  3.  <•  4,       '  *  1  Lev.  II. 
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(3)  ^Butlqrd  Coke  fays  expr^fsly.^  \*  there  may  be  joint-tenants. 
'*  though  therb.  be  not  eqaal  bene£t^^of  furvivorihip ;  as  if  a  man 
**  let  lands  to  A  and  B  during  the  life  of  A }  if  B  die«  A  (hall 
<*  have  all  by  furvivorOiip  j  but  if  A  die,  B  fliall  have  nothing." 
Co.  Lift.  iSl.  The  mutuality  of  furvlvorfhip  does  not  therefore 
appear  to  be  the  reafon  why  a  corporation  cannot  be  a  joint-tenant 
with  a  private 'perfon  1  for  two  eorporations  cannot  be  joint-tenants 
together  s  but  whenever  a  joint-eflate  is  granted  to  them,  they 
tal^e^  as  tenants  in  common.  Co,  Litt.  190.  But  there  is  no  fur- 
-  vivor(hip-of  a  capital,  or  a  flock  in  trade,  among  merchants  and 
traders ;  for  this  would  be  ruinous  to  the  family  of  the  deceafcd 
partner  ;  and  it  is  a  legal  maxim,  jus  accre/ceneti  inter  mercatores  fro 
icneficio  commercii  locum  non  baiet,  Co,  Litt.  i  SZt   See  p.  599.  j^fi. 

throughout 


duoogkoBt  chr^rjr.psstt  is  K.farqcs»ce  or  deftcu£Uon  of  the 
jotntUML  Ajod^ih6xdbac,,il  two  jomMenants  agree  ta  part 
thfiir  liiid%  jtfid  >hold  thom  in.  iieveraltjry  they  are  no  longer 
« joiiit*texuiiit8*; '  fiir  tfaey.lttire  how; no  3oint4htereft  in  die 
wliole,  but  ohlf 'B  fereial  iMetdBt  refpcfUvtly  in  the  feveral 
parts*  And' for  that  reafon  alfg,*  the  right  of  furvivorfhipis 
bf  fnoh  fepat^atioR  deftioyedf.  JBy^Common  law  all  the  joint- 
tenants  inigfat  agree  to  make  partition  of  the  lands^  but  one 
of  them*  cewid  not  compd^iiie  other  ib  to  do^:  for,  this 
being -an  eftfife  originally  cceatcd  by  the  a£t  and  agreement 
.of  the  psHtiesi,  die  law  would  not  permit  any  one  or  more  of 
them  to  deftroy  the  united  poflefiion  without  a  fimilar  uni- 
verfal  oonfe^t  Butnowky.ihe.flatute6  31  HemVIIL  c.  i. 
and  }a  Hen.  VIII.  c«  32*  jpintTteognts,  either  of  in^erit^c^s  . 
or  odier  ^fs  eftate^,  axe  CQinp^abk.by.  wjit  of,  partition  to 
.^vide.  their,  la^  ^  3.  Xhc  jointvre  ;nay  be  /deftcoy^  by 
<leftroying  the  ^rnity  qi  tifU.  As  if  one  joint^naat  olienes 
ai^  conveys  his  eftate  to  .a  tbir4  pcribn:  here, .the. joint- 
tefuncy  is  fevered,  anci  turpf:|4  1^^.  teoancy  ia  coxni^on*^. ;  for  ' « 
the  grantee  and  the  r^mainii|g,jcantrt^nfiiU  hold.  by. different 
titlesy'  (one  derived  ^om  :th^:prigvnaU.thje.  oitber  from  the 
fubfequent,  .grantqr)  thougbjitiil  .parti^on  made,. the.  unity 
of  pofleffion.  continues.  But  a  disvife  pfoae^s  (hare  by  will  [  i85  ] 
is  no  feveran^  of  the  jointure  :  for  jio  tellament.tukos  effeS: 
till  after  .the  (dqath  of  the  teft^itpr^  and  by  fucK  death  the  rigbt 
of  the  fuivivQpr  (which  accrued  At  the  original  creadoh  of  xht 
eftate,  and  has  therefore  a  priority  tq  the  other  ^)  is  already 
irefted^  (4).  4. It  may  alfo  bedeftroyed,  by  deftroying  the  unity 

s  Co. Lite  i%%*  X93«  dnfidere dtfidrrant \ bocjudidmi wttr cos-     •  "  ■     ^ 

^  Lin.  §390.  acdp'tpctefi*    { Ff,  io,\p  $») 
c  Thus,  by  the  civil  law,  nemo  tm/U  ^  Lht.  ^  29a. 

*tifCimpitfitMrM<le9mmumbn€m.fFf»tt.  *  yut  gtccrefcenJl  pfatfcritr  ii7HmgB 

6.  16.  §  4«)    And  again  $  Ji  natmrnt  ^vimMft.     Co.  Litt.  fSs» 

i^i  roHcwpnunemhaheatt  fedcertiexMst  /  ^Litt.^zS/* 

(4)  If  a  will  is  made  by' a  joint- tenant  of  real  property,  devifing 
his  intereil  in  the  premifes,  and  after  the  executiort  of  the  will 
there  is  a  partition  of  the  eftate,  the  tefhtor^s  (hare  cannot  pafs  by 
the  devife  unlefs  there  is  a  repablicadon  of  the  will  fubfequent  to 
Cbe  partition*  3  BHtr*  1488. 
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of  inieneft.  And  there£mre»  if  there  be  two  jcdnt-tenantB  for 
life,  and  the  inheiitanoe  isr:purcbafed  by  or  defcends  upon 
either,  it  is  a  fcverance  of 'the'}ointuxe  t ;  thbvgK,  if  «n  eftate 
is.  originally. liauted  to.  two  for  life,  and  a£Qer:te  the  heiri  of 
one  of  them>  the  freehold  (hail  remain  in  jointure,  without 
merging  in  the  inheritance ;  hecaufe,  being  created  by  one 
and  the  fame  conveyance,  .they  are  not- fieparate' effates* 
(which  is  requifite  in  order  to  a  nrerger)  but*  branches  of  one 
entire  eftate  K  In  like  manner,  if  a  joint-tenant  in  fee  makes 
a  leafe  for  life  of  his  ihare,  this  defeats  the  jointure' ;  for  it 
deftroys  the  unity  both  of  title  and  of  intcrcft.  And,  when- 
ever or  by  whatever  means  thfe  jointure  ccafe^j  or  is  fevered, 
the  right  of  {wrfvfotihxp  erjus  accrefeendi  tlic  fame  inftant 
ceafes  with  it  ^*  Yet,  if  one  of  three  joint-tenants  alienes  his 
(hare,  the  two  remaining  tehants  ftill  hold  their  parts 'by 
joint'-tenancy-  and  furvivorfhip-' :  and,  if  one  of  three  joinN 
tenants  releafes  his  (hare  to  one*  of  his  companions,  tliough 
the  joint-tenancy  is  defboyed  With  regard  to  that  part,  yet 
the  t\vo  remaining  parts  are  ftill  held  in  jointure" }  for  they 
ftili  prefcFve  thehr  original  conftituent  unities.'  But  when, 
by  any  a£t  or  event,  different  interefls  are  creatrd  in  the 
icveral  parts  of  the  eflate,  or  they  ere  held  by  different  titles, 
or  if  merely  the  poffeflion  is  Separated ;  fo  that  the  tenants^ 
have  no  longer  tliefe  four  itidifpenfable  properties^  a  fame- 
nefs  of  intereft,  and  undivided  poffeffion,  a  title  veftxng  at 
one  and  the  fame  time,  and  by  one  and  the  fameadi  orgranl  \ 
the  johiture  is  inftantly  diiTolved* 

r  |9y  ]  Iv  general  it  is  advantageous  for  the  joint-tenants' to  dif- 
folve  the  jointure  ;  fince  thereby  the  right  of  furvivorlhip  is 
taken  away^  and  each  may  tranfmit^Ws  own  psirt  to  his  own 
heirs.  Sometimes  however  it  is  difadvantageous  to  diflblve 
the  joint  cftate  :  as  if  there  be  joint-tenants  for  life,  and  they 
make  partition,  thi^  diffolves  the  jointure  \  and,  though  be- 

t  Cro*  tl^%^  470.  ip  n  qti^Mdo  jut  aetrefceret  baitet,     Cq« 

ft  2  Rep.  60.     Co.  Ljtt.  282,  Litt.  i88. 

I  Lite.  ^  3P2,  303.  I  Litt.  §  S94. 

jc  f^'ibll  dt  re  accnfcit  el,  fui  mbit         »  Jbid*  ^  30^ 

foirt 
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£>t«  ibfif  each  of  them  had  an  eftate  in  the  whole  for  their 
/Own  lives  and  the  hfe  pf  their  companion^  now  they  have  an 
«ftate  in  a  moieijr  only  for  their  own  lives  merely  \  and,  on 
the  death  of  eitlieri  the  rcverfioner  (hall  enter  on  his  moiety  "• 
And  thereCorCj  if  there  be  two  joint-tenants  for  life,  and  one 
grants  away  his  part  for  the  life  of  his  companion,  it  is  a 
forfeiture « :  for  in  the  firft  place,  by  the  feveraiice  of  the 
jointure  he  has  given  himfelf  in  his  own^noiety  Only  aa  eftate 
for  hjs  own  life }  ^nd  then  he  grants  the  fame  land  for  the 
life  of  another :  which  grant,  by  a-tenant  for  his  own  life 
merely,  is  a  forfeiture  of  his  eftate  ^  y  for  it  is  creating  an 
eftate  which  may  by  poOibility  IaH  longer  than  that  which 
he  is  legally  cutilied  to. 

III.  An  eftate  held  in  eoparetoary  is  where  lands  of  inlie« 
litaoce  defc^nd  from  the  anceftor  to  two  or  more  perfons.  It 
mryis  either  by  common  law  or  particular  cuftom.  By 
conunon  law :  as  where  a  peribh  feifed  in  fee-(impie  or  in 
fee-tail  diet,  9ttd  his  neit  heirs  aie  two  or  more  females,  his 
daughters,  fifters,  aunts,  coufins^  or  their  reprefentatives^ 
in  this  cafe  they  (hall  all  inherit,  as  will  be  more  fully  thewn^ 
when  we  treat  of  defcents  hereafter :  and  theft  co-heirs  are 
then  called  coparceners ;  or,  for  brevity,  parceners  Cnly  ^« 
Parceners  by  particular  cuftom  are  where  lands  defcend,  at 
in  gavelkind,  to  all  the  males  in  equal  degree,  as  fons,  faro* 
thers,  uncles,  l^c  '•  And,  in  either  of  thefe  cafes,  all  the 
parceners  put  together  make  but  one  heir ;  and  have  but  one 
eftate  among  them  *• 

Tlhu  properties  of  parceners  are  in  fome  refpeds  like  thofe  {[  188  1 
pf  joint-tenants  \  they  havitag  the  fame  unities  of  issterefi^ 
tftUg  and  poffeffion.    They  may  fue  and  be  fued  jointly  for 
matters  relating  to  their  own  lands  ^ :  and  the  entry  of  one  of 
them  ftiall  in  fome  cafes  enure  as  the  entry  of  them  all"« 

■  1  Jones.  55,  r  Litt.  %  165. 

•  4Leoii.  »37*  'Co. Litt.  163. 

r  C«.  Lttt.  %$%.  t  XM,  164* 

%  Litt.  S  H^  Hlf  ■  /^'''  » >8.  H3f 
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I  They  cannothavc  an  a£lion  of  trefpafs  tgainft  each  other  r 
r  but  herein  they  ^\Str  fpom  joint-tenants,  diat  they  are  aMb 
I  excluded  from  maintaining  an  a£iion  of  waifte*  $  for  copar- 
.  ceners  coiild'  at  all  times*  put  a  ftop  to  any  wafte  by  writ  of 

partition,  but  till  the  ftatute  of*  Heni*y  the  eighth  joint- 
i  tenants  had  90  fach  pcTwer,  Parceners  alfo  differ  materially 
^  from  joint^enants  in  four  other  points:  i.  They  always 
:  claim  by  defcent,  whereas  joint-tenants  always  claim  by 
'  purchafe.    Therefore  if  two  fifters  purchafe  lands,  to  hold 

to  them  and -their  heirs,  they  are. not  parceners,  but  joint- 
i  tenants  '^ :  and  hence  it  likewife  follows^  that  no  lands  can 
'  be^bcki  in  -coparcenary,  but  cftates  of  inheritance,  which  are 

of  a  dcfcendible  nature  ;  whereas  not  only  eilates  in  fee  and 

in  tall,  but  for  life  or  years,  may  be  held  in  joint- tenancy. 

•  a*,  llierc  is  ho  unity  oithm  neceffery  to  an  eftatc  in»copar- 

•  cenary.  For  if  a  man  hath  two  daughters,  to  whom  bis 
^  eftate  defcends  in  coparcenary,  and  one  dies  bcfdre  the  other ; 

the  furvjving  daughter  and  the  heir  of  the  other,  or,  when 
'both  are  dead,   their  two  heirs,  are  ftiil  parceners r^  die 
.eftates  veiling  in  each  of  them  *aU different  times,  though  it 
be  the  fame  quantity  of  intereft,' and- held- by  the  fame  title. 
.  3.  Parceners,  though  they  have  an  unity y  have  not  an  etttir^tjy 
.  of  intereft.    They,  are  properly  entitled  each  to  «he  whcrfe  of 
'  a  diftin£l  moiety  ^ ;  and  of  courfe*  there  is  no  jus  accrefe»n£^ 
•orfurvivorihip  between  them :  for  each  part  d^faends  feverally 
•to  their  refpcflive  heirs^  though  the  unity  of  poSeffion  con- 
tinues.   '  And  as  .  long  as  the  lands  continue  in  a  courfe  of 
defcent,  and  united  in  poiTeflion,  fo  long  are  the  tenants 
therein,  whether  male  or  female,  called  parceners.     But  if 
the  poiTeflion  be  once  fevered  by  partition,  they  arc  no  longer 
r  J89  1  parceners,  but  tenants  in  feveralty;  or  if  one  parcener  alienes 
her -fliare,  though  no  partition  be  made,  then  are  the  lands 
no  longer  held  in  coparcenary^  but  in  common  '(5). 

V  2  Inft.  403.  s  Ibid,  163, 164. 

X  Litt.  §  254.  «  Litt.  §  309, 

rCo,  Litt  164.  174. 

(5)  And  alfo  all  perfonal  property.  See  page  399,  fofl. 

Parceners 
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Farcsnbjls  are  fo  called,  faith  iitdelbn^,  becaufe  they 
may  be  conftrained  to:make  partition.  And  he  mentions 
many  imethoda  of  making  it  <^ ;  four  of  which  are  by  confent, 

>and  one  by  CQmpAlfton.  The  firft  is,  where  they  agree  to 
divide  the  lands  inter  equal  parts  in  feveralty,  and  diat  each 
fliall  have  facfa  a  determimtepart;    The  fecond  is,  when 

.they  ^ceeto.chuie  fome  friend  to*  make  partition  for  them, 
and  then  the  fifters  (hall  chufe  each  of  them  her  part  accord- 
ing to  feniority  of  age ;  or  otherwife,  as  fliall  be  agreed. 
The  privilege  of 'feniority  is  in  this  cafe  petfonal  5  for  if  the 
eldeft'fifter  be  dead,  her  iiTue  ihall  not  chafe  fttft,  but  the 
next  fifter«  But,  if  an  advowfon  defccnd  in  coparcenary, 
and  the  fifters  cannot  agree  in  the  prefentation,  thecldcft  and 
her  iflue,  nay*  her  hu(band,  or  her  affighs,  flia!l  prcfent  alone, 
before  the  younger  *  (6).     And  the  reafon  given  is,  tBat  the 

'former  privilege,  of  priority  in  (Choice  upon  a  divifion,  arifcs 
from  an  &ft  of  her  own,  the  agreement  to  make  partition  ; 
and  therefore  is  merely  perfonal :  the  fatter  of  prefentirig  to 
the  living,  arifes  from  the  aft  of  the  law,  and  is  annexed 

•  not  only. tp'  her  perfon,   but  to  her  eftate  alfo-     A  third 

'  method  of  partition  is,  where  the  eldeft  divides,  and  then  flic 

.  {hall  chufe  laft  ;  for  the  rule  of  law  is,  cujt/s  ejl  divlfio^  alteriut 
efi  el^io.  The  fotirth  method  is  where  the  fifters  agree  to 
caft  lots  for  their  fliare$.     And  thefe  are  the  methods  by  con- 

,  fent.  That  by  eompulfionisj  where  one  or  more  fue  out  a 
writ  of  partition  againft  the  others ;  whereupon  the  flicrifF 
fliall  go  to  the  lands,  arid  make  partition  thereof  by  the  ver- 
dift  of  a  jury  th^re  impanneled,  and  aflign  to  each  of  the  par- 
ceners her  part  in  feveralty "  (7).    But  there  are  fome  things 

^  §  141.  ,        d  Co,  Litt  166.     3  Rep.  2«. 

c  §  243  to  264.        *  e  By  ftatute  8  &  9  W.  111.  c.  31.  an 


eaiier 


(6)  It  has  been  doubted  whether  the  grantee  of  the  ^eldeft 

iider  fliall  have  the  iirft  and  fole  prefentation  after  her  death* 

liarg.  Co.  Liu,  166.     But  it  was  exprefsly  determined  in  favour  of 

fuch  a  grantee  in  i  F^/.  340. 

•^^  (7)  Another^  and  the  mod  ufual,  mode  of  compulfion  is  |>y  a 

*:l  ^ecree  of  a  court  of  equity.  See  page  1S3.  n.  2,  ante* 
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which  are  in  their  nature  impartible.  The  manfionJioufc^ 
common  of  eftovcrs,  common  of  pifcary  uncertain^  or  any 

.  other  common  without  Atnt,  fliali  not  be  divided ;  but  the 
eldeft  filler,  if  (he  pleafes,  ihall  have  them,  and  madie  the 
others  a  reafonable  fatisfa^on  in  other  parts  of  the  inhe- 
ritance:  or,   if  that  cannot  be,  then  they  ihall  have  die 

,  profits  of  tlie  thing  by  turus*  in  the  fame  manner  as  they 
take  the  advowfon  '• 

There  is  yet  another  cx)nfideracion  attending  the  eftate 
in  coparcenary  i  that  if  one  of  the  daughters  has  had  an  eftate 
given  with  her  in  frankmarriage  by  hev  ai^eftor^  (which  we 
may  remember  was  a  fpecies  of  eftates*tail,  freely  given  by  a 
relation  for  advancement  of  his  kinfwoman  in  marriage^)  in 
this  cafe,  if  lands  defceod  from  the/ame  anceftor  to  her  and 
her  fiders  in  fee-fimplc»  (he  or  her  heirs  (hall  have  no  (hare 
of  them,  unlefs  they  will  agree  to  divide  the  lands  fo  given 
in  frankmarriage  in  equal  proportion  with  the  reft  of  the  lands 
defcendlng  ^.  Tliis  mode  of  divifion  was  known  in  the  law 
of  the  Lombards ' ;  which  directs  the  woman  fo  preferred  in 
marriagCi  and  claiming  her  fliare  of  the  inheritance,  miUere 
in  ceafufidm  cum/ororibui,  quantum  fater  tiut  Jrater  et  dedertt^ 
quando  ^mbulaverit  ad  maraum.  With  us  it  is  denominated 
bringing  thofe  lands  into  hotchpot^:  which  term  I  (hall  explain 
in  the  very  words  of  Littleton  ' :  <<  it  feemeth  that  this  word, 
^*  hotchpot^  is  in  Engliih  a  pudding }  for  in  a  pudding  is 
<<  not  commonly  put  one  thing  alone,  but  One  thing  with 
<<  other  things  together.**  By  tl>is  ho^fewifely  metaphor  our 
anccftors  meant  to  inform  us"*,  thaf  the  lan^Sfboth  thofe  given 
in  frankmarriage  and  thofe  defcending  in  fee-fimple,  fliould 
be  mixed  and  blended  together,  and  then  divided  in  equal  por- 
tions among  all  the  daughters.    But  this  was  left  to  the  choice 

^er  method  ofcarrytng  on  the  proceed*  h  Brafton.  7. 1.  r.  34.    Litt«  §  i(6. 

ltkg%  on  a  vrrit  of  parti ti oii|  of  lands  hetd  to  27  3. 

ci(her  in  joiot-tenancy,  parcenary,  or  >  /.  ».  r.  14.  e»  1 5. 

commoni  than  wai  ufed  at  the  common  ^  BrittDii.  s,  jim 

)aw»  ii  chalked  out  and  provided.  1  ^  %Sj* 

f  Co.  Litt*  164,165.  ■Lhti§a68« 

S  Seepag.  il|. 
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of  the  donee  in  frankmarriage  :  and  tf  (he  did  not  chufc  to 
put  her  lands  into  hotchpoti  flie  was  prefumed  to  be  fufficiently 
.piorided  for,  and  the  reft  of  the  inheritance  was  divided  r  ipx  } 
among  her  other  fitters.  The  law  of  hotchpot  took  place 
then  only,  when  the  other  lands  defcending  from  the  ancef- 
tor  were  fee-fimple ;  for  if  they  delcetided  in  tail,  the  donee 
tn  frankmarriage  was  entitled  to  her  ihare,  without  bringing 
her  lands  fo  given  into  hotchpot  \  And  the  reafon  is,  becaufe 
lands  defcending  in  fee-Cmple  are  diftributed  by  the  policy 
of  law,  for  the  maintenance  of  all  the  daughters }  and^  if 
one  has  a  fufficient  provifion  out  of  the  fame  inheritance,  * 

equal  to  the  reft,  it  is  not  reafonable  that  (he  fhould  have 
more :  but  lands,  defcending  in  taij,  are  not  diftributed  by 
the  operation  of  the  law»  but  by  the  defignation  of  the  giver, 
performam  doni ;  it  matters  not  therefore  how  unequal  this 
diftribution  may  be.  Alfo  no  lands,  but  fuch  as  are  given  in 
frankmarriage,  (hall  be  brought  into  hotchpot  ^  for  no  others 
are  looked  upon  in  law  as  given  for  the  advancement  of  the 
woman,  or  by  way  of  marriage-portion  **.  And,  therefore,  ag 
gifts  in  frankmarriage  are  fallen  into  difufe,  I  fliould.  hardly 
have  mentioned  the  law  of  hotchpot,  had  not  this  method  of 
divifion  been  revived  and  copied  by  the  ftatute  for  diftribu- 
tion of  peribnal  eftates,  which  we  fhall  hereafter  confider  at 
large. 

The  eftate  in  coparcenary  may  be  diJJUved^  either  by  par« 
tition,  which  difunites  the  pofiefTion ;  by  alienation  of  one 
parcener,  which  difunites  the  tide,  and  may  difunite  the 
intereft ;  or  by  the  whole  at  laft  defcending  to  and  vefting  in 
one  fingle  perfon,  which  brings  it  to  an  eftate  in  feveralty. 

IV.  Tenants  ii^  common  are  fuch  as  hold  by  feveral  and 
diftind  titles,  but  by  unity  of  pofleflion;  becaufe  none 
knowcth  his  own  feverahy,  and  therefore  they  all  occupy 
promifcuoufly '•  This  tenancy  therefore  happens,  where 
Wtere  is  a  unity  of  poiTeiQon  merely,  but  perhaps  an  entire 

"  Litl»  4  a  74.  r  I^id*  292. 

difuiuon 
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difunion  of  Intcrcft,  of  titlei  and  of  time.  For,  if  there  be 
two  tenants  in  common  of  lands,  one  mayliold  his  part  ui 
fee-fimplc,  the  other  in  tail,  or  for  life;  fo  that  thcrcf  is'fto 
[  192  ]  neccflary  unity  of  intcrcft :  one  may  hold  by  defcent,  the 
other  by  purchafc ;  or  the  one  by  purchafc  from  A,  the  othef 
by  purchafc  from  B ;  fo  that  there  is  no  unity  of  title :  one's 
cftatc  may  have  been  vefted  fifty  years,  the  other's  but  yef* 
terday ;  fd  there  is  no  unity  of  time.  The  only  unity  there 
is,  is  that  of  pofleffion  :  and  for  this  Littleton  gives  the  true 
reafon,  becaufe  no  man  can  certainly  tell  which  part  is  hia 
own :  othcrwife  even  this  would  be  foon  deftroyed. 

Tenancy  In  common'  may  be  creatdd,  either  by  the  dc* 
.  ftru6^ion  of  the  two  other  eftates,  in  joint-tenancy  and  co* 
parccttary,  or  by  fpecial  limitation  in  a  deed.  By  the  dc- 
ftru£tion  of  the  two  otlier  eftates,  I  mean  fuch  deftru£tion  as 
does  not  fever  the  unity  of  pofleffion,  but  only  the  unity  of 
title  or  intcrcft :  As,  if  one  of  two  joint-tenants  in  fee  alieites 
his  eftate  for  the  life  of  the  alienee,  the  alienee  and  the  other 
joint-tenant  are  tenants  in  common  ;  for  they  now  have  fc* 
rcral  titles,  the  other  joint-tenant  by  the  original  grant,  the 
aHenee  by  the  new  alienation  ^  ;  and  they  alfo  have  fevcral 
interefts)  the  former  joint-tenant  in  fee-fimple,  the  alienee 
for  his  own  life  only.  So,  if  one  joint-tenant  gives  his  part 
to  A  in  tail,  and  the  other  gives  his  to  B  in  tail,  the  donees 
ate  tenants  in  common,  as  holding  by  difTtrent  titles,  and 
conveyances '.  If  one  of  two  parceners  alienes,  the  alienee 
and  the  remaining  parcener  are  tenants  in  common ' ;  becaufe 
they  hold  by  different  titles,  the  parcener  by  defcent,  the 
alienee  by  purchafc.  So  like  wife,  if  there  be  a  grant  to 
two  metiy  or  two  women^  and  the  heirs  of  their  bodies,  here 
the  grantees  (hall  be  joint-tenants  of  the  life-eftate,  bat 
they  ihall  have  feveral  inheritances  5  becaufe  they  cannot 
poffibly  have  one  heir  of  their  two  bodies,  as  might  have 
been  the  cafe  had  the  limitation  been  to  a  man  and  ^vonian^ 
and  the  heirs  of  their  bodies  begotten ' :  and  in  tliis,  and 

q  Litt.  §  193*  •  J  if  id,  3c  9. 

»  IbU.  »95.  ^Jbid,  §283. 
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the  like  csScb,  tlieir  ifllies  {h;ill  be  tenants  in  common ;  be-^ 
eaafe  they  rnuft  claim  by  different  titles,  one*  as  heir  of  A,  and 
the  other  as.  heir  of  & ;  and  thofe  too  not  titles  by  pup^ 
chafe,  but  defcent.  In  ihort,  ^^riwncveran  eftatein  joint-  [  ^93  J 
Unancy  or  copatceoary  is  diflblved,  fo  that  there  be  no  par- 
tition  made,  but  .the  unity  of  poiTeflion   continues,  it  i& 

turned  into  a  tenancy  in  common* 

I  ■ 
A  TENANCY  in  common  may  alfo  be  created  by  exprer9 

limitation  in  a:dped  :  but  here  care  mud  be  taken  not  to  iq- 
£brt  words  which  imply  a  joint  eitate  ;  and  then  if  lands  be 
given  to  two  or  more,  and  it  be  not  joint-tenancy,  it  mud  be 
a  tenancy  in  common.  But  the  law  is  apt  in  it's  conflruc*-; 
tlons  to  favour  joint-tenancy  rather  than  tenancy  in  com- 
mon " ;  becaufe  the  divifible  fervices  ifluing  from  land  (as 
rent,  fa*r.)  are  not  divided,  nor  the  entire  fervices  (as  fealty) 
multiplied,  by  joint-tenancy,  as  they  muft  neceffarily  be 
upon  a  tenancy  in  common.  Land  given  to  two,  to  be 
holden  the  one  moiety  to  one,  and  the  other  moiety  to  the 
other,  is  an  eilate  in  common'^ ;  and,  if  one  grants  to  an- 
other iaifhis  land,  the  grantor  and  grantee  are  alfo  tenants 
in  common  * :  becaufe,  as  has  been  before  ^  obfcrved,  joint- 
tenants  do  not  take  by  di(lin£t  halves  or  moieties ;  and  by* 
fuch  grants  the  divifion  and  feveralty  of  the  eflate  is  fo  plainly 
ezprefled,  that  it  is  impofllble  they  (hould  take  a  joint  in- 
terelt.in  the  whole  of  the  tenements.  But  a  devife  to  twa 
perfons  to  hold  joititly  and  feverally^  is  faid  to  be  a  joint*' 
tenancy  * ;  becaufe  that  is  neceflarily  implied  in  the  wonl 
•<  jointly,"  the  word  <*  feverally"  perhaps  only  implying  the 
power  of  partition :  and  an  cftate  given  to  A  and  B,  equally  t^ 
be  divided  between  them,  though  in  deeds  it  hath  been  faid  to 
be  a  joint-tenancy  %  (for  it  implies  no  more  than  the  law  has 
annexed  to  that  eftate,  viz.  divifibility  ^)  yet  in  *wUls  it  is 
certainly  a  tenancy  in  common  ^ ;  becaufe  the  devifor  may 
bie  prefumed  to  have  meant  what  is  moft  beneficial  to  both 

■  Salk<  393*  *  Poph.  53. 

«Xiitt,  ^  298.  *  I  £qu*  Caf.  abr.  29l» 

i^Xfti^.  299,  '  brp.  Wms.  17 

y  Seep.  1 8a*  •  3  R*<^P- 3<^-     i  Vemr.  31. 
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the  devifees,  though  his  meaning  is  imperfe^Uy  expiefled  (8}* 
And  this  nicety  in  the  wording  of  grants  makes  it  the  moft 
uTual  as  well  as  the  fafeft  way»  when  a  tenancy  in  common 
is  meant  to  be  created,  to  add  exprefs  woxds  of  csclttQon  as 
[  194  3  ^^  ^  defcription»  and  limit  the  eftate  to  A  and  B>  to  hold 
as  teitants  in  C9mn»n^  and  not  as  joint'^nmntu 

As  to  die  incidents  attending  a  tenancy  in  common :  te- 
nants in  common  (like  joint-tenants)  are  compellable  by 
the  ftatutes  of  Henry  VIII  and  William  III^  before-meiw 
tioned'',  to  make  j^artitton  of  their  lands ;  which  they  were 
not  at  common  law.  Tliey  properly  take  by  di(lin£l  moie- 
fiesy  and  have  no  entirety  of  intereft )  and  therefore  there  is 
no  furvivorfhip  between  tenants  in  common.    Their  other 


^tm 


(8)  In  ancient  times  joiot»tenancy  was  favoured  by  the 
courts  of  law»  becaafe  it  was  more  convenient  to  the  lord 
and  more  coniiflent  with  feudal  principles;  but  thofe  reafons 
have  long  ceaied,  and  a  joint-tenancy  is  now  every  where  re- 
gardedi  as  lord  Cowper  fays  it  is  in  equity^  as  an  odious  thing. 
I  8alk,  158.  In  wills  the  expreflions  equally  to  be  divided 9  Jbarg 
and  Jbare  alike^  rej^^i'velji  hefween,  and  amongjif  have  been 
held  to  create  a  tenancy  in  common.  2  Jtk*  121.  4  Bro.  15* 
1  Cqx*s  p.  PTmu.  14.  I  fliould  have  little  doubt  but  the  fame 
conftru£Uon  would  now  be  put  upon  the  word  Jivendfy,  which 
ieems  peculiarly  to  denote  reparation  or  divifion.  But  tfaofe  words 
are  only  evidence  of  intention,  and  will  not  create  a  tenancy  in , 
coin  men «  where  the  contrary  from  other  parts  of  the  will  ap« 
pears  to  be  the  manifeft  intention  of  the  teftator.    3  Br».  215. 

The  words  equally  to  be  diwded  make  a  tenancy  in  common 
in  furrenders  of  copyholds,  and  alfo  in  deeds*  which  derive 
their  operation  from  the  (Utute  of  ufes.  1  P.  Wms^  14.  I  fflif. 
341.  2  Fe/,  257.  And  though  lord  Hardwicke  feems  to  be 
of  opinion  in  1  Fef.  165.  2  Fef.  257.  that  thefe  words  are  not 
AifHcient  to  create  a  tenancy  in  common  in  common  law  con- 
veyances, yet  I  am  inclined  to  think,  thlat  in  fuch  a  cafe»  no- 
thing but  invincible  authority  would  now  induce  the  courts  to 
adopt  that  opinion*  and  to  decide  in  favour  of  a  joint-tenancy.. 

incidents 
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incidents  arc  fuch  as  merely  arife  from  the  unity  of  poflef- 

fion  ;  and  are  therefore  the  fame  as  appertain  to  jointi^enants 

jnerely  upon  that  account :  fuch  as  being  liable  to  reciprocal 

a£lions  of  wafte^and  of  account,  by  the  ftatutes  of  Weilm. 

2.  c.  22.  and  4  Ann  c.  i6.     For  by  the  common  law  no 

tenant  in  j|ommon>vas  Kabk  to  account  with  his  companion 

for  embezzling  the  profits  of  the  eftate  *" ;  though,  if  on« 

afiaally  turns  the  other  out  of  poifeiTiony  an  action  of  c\cGt* 

ment  will  lie  againft  him '  (9}.  But,  as  for  other  incidents  of 

joint-tenants,  which  arife  from  the  privity  of  title,  or  the 

union  and  entirety  of  intereft,  (fuch  as  joining  or  being 

joined  in  adions^  unlefs  in  the  cafe  where  fome  intire  or  in- 

divifible  thing  is  to  be  recovered  ^)  thefe  are  not  applicable 

to  tenants  in  common,  whofe  interefts  are  diftin£l|  and 

whofe  titles  are  not  joint  but  feveral. 

Estates  in  eommon  can  only  be  JifdviJ  two  ways : 
t.  By  uniting  all  the  tides  and  interefts  in  one  tenant,  bf 
purchafe  or  otherwiie  $  which  brings  the  whole  to  one  fe^e* 
ralty :  2.  By  making  partition  betireen  the  feveral  tenants 
in  common,  which  gives  them  all  refpe6liVe  feveraltles.  For 
indeed  tenancies  in  common  difler  in  nothing  from  fole 
eflates  but  merely  in  the  blending  and  unity  of*  poflcflion. 
And  this  finilhcs  our  inquiries  with  refped  to  the  nature  ^ 

«  Ok  Lkf.  i^9«  t  Utt.  ^  ^tr. 
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(9)  But  adverfe  poiTeffioo*  or  the  uninterrupted  receipt  of  th(r 
rents  and  profits,  is  now  held  to  )>e  evidence  of  an  aflual  oufter. 
And  where  one  tenant  in  common  has  been  in  ondifturbed  poSef- 
fion  for  twetfty  years,  in  an  ejed^ent  brought  againft  him  by 
tke  co-tenant,  the  jury  will  be  direaed  to  prefume  an  aanal 
•after.  woA  coirfequemty  to  find  a  ventift  for  th^  defendant. 
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CHAPTSK    THE    THIRTEZNTH. 

OP    THE   TITLE    TO   THINCS    REAL, 

IN     GENERAL. 


THE  foregoing  chapters  having  been  principally  employ* 
ed  in  defining  the  nature  of  things  real,  in  defcribing 
the  tenures  by  which  they  may  be  holden,  and  in  diftinguiih- 
ing  the  fevonal  kinds  of  efiate  or  intereft  that  may  be  had 
therein  \  I  come  now  to  confidery  laftly,  the  title  to  things 
realj  with  the  manner  of  acquiring  and  lofing  it* 

A  TITLE  is  thus  defined  by  fir  Edward  Coke  %  tltulus  e^ 
jujla  caufa  poffidendi  id  quod  noftrum  ejl  /  or,  it  is  the  means 
whereby  the  owner  of  lailds  hath  the  juft  pofTefiion  of  his 
property, 

TuE&fi  are  fereral  ftages  or  degrees  requlfite  to  form  t 
complete  tide  to  lands  and  tenements.  We  will  confider 
them  in  a  progreffive  order. 

I.  The  lowed  and  moft  imperfe£l  degree  of  title  confifts 
in  the  mere  naked  foffeffion^  or  aftual  occupation  of  the  e£- 
tate  \  without  any  apparent  right,  or  any  Ihadow  or  pretence 
of  rights  to  hold  and  cox^ue  fuch  pofleffion.  This  may 
happen,  when  one  man  invades  the  pofieffion  of  another, 
and  by  force  or  furprize  turns  him  out  of  the  occupation  of 
bis  lands ;  which  is  termed  a  diffeifiti^  being  a  deprivaticni  of 
that  afiual  feifin,  or  corporal  freehold  of  the  lands,  which 
the  tenant  before  enjoyed.  Or  it  may  happen,  that  after  the 
death  of  the  anccftor  and  before  the  entry  of  the  heir^  or 
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after  the  death  of  a  particular  tenant  and  before  the  entry  of 
him  in  remainder  or  reverCon,  a  ftranger  may  contrive  to 
get  pofleffion  of  the  vacant  land^  and  hold  out  him  tliat  had 
a  right  to  enter.  In  all  which  cafes,  and  many  others  tha^ 
might  be  here  fuggeded,  the  wrongdoer  has  only  a  mere 
naked  pofleflion,  which  the  rightful  owner  may  put  an  end 
to,  by  a  variety  of  legal  rbmedies,  as  will  more  fully  appear 
in  the  third  book  of  thefe  commentaries.  But  in  the  mean 
time,  till  fome  z€i  be  done  by  the  rightful  owner  to  deveft 
this  pofleflion  and  aflcrt  his  title,  fuch  z6t\xz\  poiTeflion  is, 
frima  facte^  evidence  of  a  legal  title  in  the  pofleflbr ;  and  it 
snay,  by  length  of  time,  and  negligence  of  him  who  hath 
the  right,  by  degrees  ripen  into  a  perfefl  and  indefeafible 
title.  And,  at  all  events,  without  fuch  a£tual  pofleflion  no 
titk  can  be  completely  good. 

II.  The  next  Hep  to  a  good  and  perfect  title  is.  the  right 
9f  poffeffiwi^  which  may  reCde  in  one  man,  while  the  adiual 
pofleffion  is  not  in  himfelf  but  in  another.  Ibr  if  a  man 
be  difleifed,  or  otherwife  kept  out  of  pofleffion,  by  any  of 
the  means  before-mentioned,  though  the  oHual  pofleffion  b« 
loft,  yet  he  has  ftill  remaining  in  him  the  right  of  pofleflion  • 
and  may  exert  it  whenever  he  thinks  proper^  by  entering 
upon  the  difleifor,  and  turning  him  out  of  that  occupancy 
which  he  has  fo  illegally  gained.  But  this  right  of  poflef- 
fion is  of  two  forts :  an  apparent  right  of  pofleffion,  which 
may  be  defeated  by  proving  a  better;  and  an  oElual  right  of 
pofleffion,  which  will  ftand  the  teft  againft  all  opponents. 
Thtts  if  the  difleifor,  or  other  wrongdoer,  dies  pofleflled  of 
the  land  vi^iereof  he  fo  became  feifed  by  his  own  unlawful 
aA,  and  .!.e  £ime  defcends  to  his'heir ;  now  by  the  common 
law  the  heir  hath  obtained  an  apparent  right,  though  the 
BButd  right  of  pofleffion  refides  in  the  perfon  difleifed  ;  and 
It  (hall  not  be  lawful  for  the  perfon  difleifed  to  deveft  this  ap- 
parent right  by  mere  entry  or  other  a£b  of  his  own,  but  only 
by  an  a£lion  at  law  ^:  for,  until  the  contrary  be  proved  by 
legal  demonftration,  the  law  will  rather  prefume  the  right  to 
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refi4e  In  the  heir,  whofe  anceftot  died  feifed«  than  in  one 
who  has  no  fuch  prefumptivie  evidence  to  urge  in  hi9  own  be- 
half. Which  do£lrine  in  fqme  meafure  arofe  from  the  prin- 
ciples of  the  feodal  law,  which,  after  feuds  became  heredi- 
tary, much  favoured  the  right  of  defcent ;  in  order  that 
thero  might  be  a  perfon  always  upon  the  fpot  to  perform  the 
feodal  duties  and  fervices^:  and  therefore,  when  a  feudatorj 
died  in  battle,  orotberWife,  it  prefumed  always  that  bis  chil- 
dren were  entitled  to  the  feud,  till  the  right  was  otherwife 
determined  by  his  fellow-foldiers  and  fellow-tenants*  the 
peers  of  the  feodal  court.  But  if  he,  who  has  the  a£^ual 
right  of  poiTeflion,  puts  in  his  claim  and  brings  his  a£lion 
witliin  a  rcafonable  time,  and  can  prove  by  what  unlawful 
means  the  anceftor  became  feifed,  he  will  then  by  lentence 
of  law  recover  that  pofTefTion,  to  which  he  hath  fuch  a^ual 
right.  Yet,  if  he  omits  to  bring  this  his  pofleflbry  adlion, 
within  a  competent  time,  his  adverfary  may  imperceptibly 
gain  an  a£lual  right  of  poflelEon,  in  confequence  of  die  other's 
negligence.  And  by  this,  and  certain  other  means,  the  party 
kept  out  of  pofleflion  may  have  nothing  left  in  him^  but  what 
we  are  next  to  fpeak  of;  viz. 

ni.  The  mere  right  of  property^  xht  jus  propriefattSf  with- 
out either  poflelTion  or  even  the  right  of  pofleflion.  This  is 
frequently  fpoken  of  in  our  books  under  the  name  of  the 
men  rights  jus  merum ;  and  the  eftate  of  the  owner  is  in  futh 
cafes  faid  to  be  totally  devefted,  and  put  to  a  right  ^.  A  per- 
fon in  this  (ituation  may  have  the  true  ultimate  property  of 
the  lands  in  himfelf :  but  by  the  intervention  of  certain  cir- 
cumftanccs,  either  by  his  own  negligence,  the  folcmn  a£^  «f 
his  anceftor,  or  the  determination  ot  a  court  of  jufticCj  the 
prcfumptiye  evidence  of  that  right  is  ilrongly  in  fayonr  of 
his  antagonifl ;  who  has  tliereby  obtained  the  abfolute  right 
of  pofleflion.  As,  in  the  firft  place,  if  a  perfon  difleifed, 
or  turned  out  of  poflefhon  of  his  ellate,  neglects  to  purfue 
his  remedy  within  the  time  limited  by  law  :  by  this  meana 
the  difleifor  or  his  heirs  gain  the  aftual  right  of  poflkflion : 
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for  the  ]aw  prefumes  that  either  he  had  a  good  right  origU 
xiaUy,  in  virtue  of  which  he  entered  on  the  lands  in  queftion, 
or  that  fince  fuch  his  entry  he  has  procured  a  fufficient  title  ; 
and,  therefore,  after  fo  long  an  acquiefcenccj  the  law  will 
not  faffer  his  pofleifion  to  lie  difturbed  without  inquiring  into 
the  abfolute  right  of  property.  Tet,  ftill»  if  the  perfon  dif* 
feifed  or  his  heir  hath  the  true  right  of  property  remaining 
in  himfelf,  his  eftate  is  indeed  faid  to  be  turned  into  a  mere 
right:  but,  by  proving  fuch  his  better  right,  he  may  at 
length  recover  the  lands.  Again,  if  a  tenant  in  tail  difcon- 
tinues  his  eftate-tail,  by  alienating  the  lands  to  a  (Iranger  in 
fee,  and  dies  i  here  the  iflue  iu  tail  hath  no  right  oipoffeffion^ 
independent  of  the  right  of  property :  for  the  law  prefumes 
prima  fade  that  the  anceftpr  would  not  difinherit,  or  attempt 
to  difinherit,  his  heir,  unlefs  he  had  power  fo  to  do ;  and 
therefore,  as  the  anceftor  had  in  himfelf  the  right  of  poflef- 
fibn,  and  has  transferred  the  fame  to  a  ftranger,  the  law  will 
not  permit  that  poiTefiion  now  to  be  difturbed,  unlefs  by 
ihewing  the  abfolute  right  of  property  to  refide  in  another 
perfon.  The  heir  therefore  in  this  cafe  has  only  a  mere  right, 
and  muft  be  ftridly  held  to  the  proof  of  it,  in  order  to  re- 
cover the  lands*  Laftly,  if  by  accident,  negleft,  or  other- 
wife,  judgment  is  given  for  either  party  in  any  poffefforf  ac- 
tion, (that  is,  fuch  wherein  the  right  of  pofleifion  only,  and 
not  ,that  of  property,  is  contefted)  and  the  other  party  hath 
indeed  in  himfelf  the  right  of  property,  this  is  now  turned 
to  a  mere  right  /  and  upon  proof  thereof  in  a  fubfequent  ac- 
tion, denominated  a  vnrit  of  right,  he  (hall  recover  his  feifin 
of  the  lands. 

Thus,  if  a  difleifor  turns  me  out  of  pofleifion  of  my  lands, 
he  thereby  gains  a  mere  naked  poJe//ton,  and  I  (till  retain  the 
f^ght  (f  pojfejfion,  and  right  of  property.  If  the  difleifor  dies, 
and  the  lands  defcend  to  his  fon,  the  fon  gains  an  apparent 
Tight  of  pojfejfton  ;  but  I  ftill  retain  the  a^ual  right  both  of 
fojfejjion  ztiA  property.  If  I  acquiefce  for  thirty  jears,  with- 
out bringing  any  a£tion  to  recover  poflTeflion  of  the  lands, 
the  fon  gains  the  adual  right  cf  poffejjton^  and  I  retain  no- 
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thing  but  the  mere  right  of  property.  And  CTcn  this  right  of 
property  will  fail,  or  at  leaft  it  will  be  without  a  remedy, 
unlefs  I  purfue  it  within  the  fpace  of  fixty  years.  So  alfo 
if  the  father  be  tenant  in  tail,  and  alienes  the  eftate-tail  to  a 
.  ftranger  in  feei  the  alienee  thereby  gains  the  right  ofpoffeffioM^ 
and  the  fon  hath  only  the  mere  right  or  right  of  property »  And 
hence  it  will  follow,  that  one  man  may  have  the  ptffejfton^ 
another  the  right  ofpt^ejfion^  and  a  third  the  right  of  property. 
For  if  tenant  in  tail  infeoiFs  A  in  fee-fimple,  and  dies,  and 
B  difleifes  A  \  now  B  will  have  the  poffeffion^  A  the  right  of 
pojfejjionj  and  the  iiTue  in  tail  the  right  of  property  •  A  mxf 
recover  the  pofleflion  againft  B  \  and  afterwards  the  iflue  in 
tail  may  evid  A,  and  unite  in  himfelf  the  poflcffion,  the  right 
of  poiTeflion,  and  alfo  the  right  of  property.  In  which  unioa 
confifts, 

IV.  A  coMPLBTX  dtle  to  lands,  tenements,  and  heredi- 
taments. For  it  is  an  ancient  maxim  of  the  law  *,  (hat  no 
title  is  completely  good,  unlefs  the  right  of  pofTefEon  be 
joined  with  the  right  of  property  \  which  right  is  then  denoi 
minated  a  double  right,  jus  duplicatum,  or  droit  droit  ^  And 
when  to  this  double  right  the  aftual  poiTeiCon  is  alfo  united, 
when  there  is,  according  to  the  expreflion  of  Fleta  ',  Juris  4t 
feiftnae  conjunSio^  then,  and  then. only,  is  the  title  completely 
legal. 
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CHAPTER    THE     FOURTEENTH. 


OF      TITLE      BY      PESCENT. 


THE  feveral  gradations  and  ftages,  requifite  to  form  a 
complete  title  to  lands^    tenements,   and  heredita«- 
ments,  having  been  briefly  ftated  in  the  preceding  chapter, 
we  are  next  to  conlider  the  feveral  manners,  in  which  this 
complete  title  (and  therein  principally  the  right  oi propriety) 
may  be  reciprocally  loft  and  acquired :  whereby  the  domi- 
nion of  things  real  is  either  continued,  or  transferred  from 
one  man  to  another.    And  here  we  muft  firfl:  of  all  obferve, 
that  (as  gain  and  lofs  are  terms  of  relation,  and  of  a  reci- 
procal nature)  by  whatever  method  one  man  gains  an  eftate^ 
by  that  fame  method  or  it's  correlative  fome  other  man  has 
loit  it.    As  where  the  heir  afcquires  by  defcent,  the  anceftor 
has  firft  loft  or  abandoned  his  eftate  by  his  death  t  where  the 
lord  gains  land  by  efcheat,  the  eftate  of  the  tenant  is  firft  i>£ 
all  loft  by  the  natural  or  legal  extindiion  of  all  his  hereditary 
blood:  where  a  man  gains  an  intereft  by  occupancy,  the  for* 
mer  owner  has  previouily  relinquiftied  his  right  of  poileition: 
where  one  man  claimsr  by  prefcription  or  immemorial  ufage, 
another  man  has  either  parted  with  his  right  by  an  antient 
and  now  forgotten  grant,  or  has  forfeited  it  by  the  fupine- 
nefs  or  neglefk  of  himfelf  and  his  anceftors  for  ages :  and 
fo,  in  cafe  of  forfeiture,  the  tenant  by  his  own  min>ehaviour 
or  negle£l  has  renounced  his  intereft  in  the  eftate ;  where- 
upon  it  devolves  to  that  perfon  who  by  law  may  take  advan- 
tage of  fuch  default :  and,  in  alienation  by  common  afTu- 
rancesj  the  two  confiderations  of  lofs  and  acquifition  are  fo 
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interwoven^  and  fo  conltantly  contemplated  together,  that  we 
never  hear  of  a  conveyance,  without  at  once  icceiving  the 
ideas  as  well  of  the  grantor  as  the  grantee. 

The  methods  therefore  of  acquiring  on  the  one  hand;  and 
of  lofing  on*  the  other,  a  title  to  eftatcs  in  tliingtreal^  are  re« 
duced  by  our  law  to  two  :  defcent^  where  the  title  is  veiled  in 
a  man  by  the  (ingle  operation  of  law  \  zndpHrcbqffy  where  th^ 
title  is  veiled  in  him  by  his  owa  a£l  or  agreement '  ( i  )• 

Descent,  or  hereditary  fucceflion,  is  the  title  wheseby  a 
man  on  the  death  of  his  anceftor  acquires  his  cftate  by  right 
of  reprefentation,  as  his  heir  at  law.  An  heir  therefore  is 
he  upon  whom  the  law  cafts  the  cftate  immediately  on  the 
death  of  the  anceftor^:  and  an  cftate,  fo  defcending  to  the 
Heir,  is  in  law  called  the  inheritance. 

The  do£lrine  of  dcfccnts,  or  law  of  inheritances  in  fee- 
Cmpic,  is  a  point  of  the  higheft  importance  $  and  is  indeed 
the  principal  obje£l  of  the  laws  of  real  property  in  England, 
All  the  rules  relating  to  purchafes,  whereby  the  legal  courle 
of  dcfccnts  IS  broken  and  altered,  perpetually  refer  to  this 
fettled  law  of  inheritance,  as  a  datum  or  firft  principle  uni- 
▼erfally  known,  and  upon  which  their  fubfequent  limitations 
are  to  work.  Thus  a  gift  in  tail,  or  to  a  man  and  the  hetra 
of  his  body,  is  a  lihiitation  that  cannot  be  perfe£lly  under«> 
ftood  without  a  previous  knowlege  of  the  law  of  defcents  in 
lee-fimple.  One  may  well  perceive  that  this  is  an  cftate 
Confined  in  it's  defcent  to  fuch  heirs  oply  of  the  donee,  as 
have  fprung  or  ihall  fpring  from  his  body  ;  but  who  thofe 
lieirs  are,  whether  all  his  children  both  male  ^nd  female^  ot 
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(x)  Piirchafe  in  law  is  ufed  in  contradiitindion  to  defcent,  and 
!s  any  other  mode  of  acquiring  real  property,  vi^.  by  devife,  aii4 
every  fpecies  of  gift,  and  grant;  and  as  the  land  taken  by  puiw 
^afe  has  very  difTercnt  inheriuble  qualities  frsm  land  taken  by 
defcent,>  the  diftin&ion  is  importaai.  See  page  34.1./^. 
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the  male  mlyt  and  (among  the  males)  wbedier  die  ekkft, 
yomgefty  or  other  fon  alone,  or  all  the  fons  together,  (hall 
be  his  hdr ;  diis  is  a  point,  that  we  muft  refiilt  back  to  the 
ft?yf^""g  law  of  defoentsin  fee«*fimple  to  be  infimned  oL 

In  order  dierefore  to  txeat  a  matter  of  this  aniverfal  con-  [  202  ] 
fei|iience  the  more  clearly,  I  fliall  endearour  to  lay  afide  fuch 
matters  as  wQl  only  tend  to  breed  embarraflment  and  confn« 
fion  in  onr  inquiries,  and  {ball  confine  myfelf  entirely  to  this 
one  objed.     I  (hall  therefore  decline  conlidering  at  prefent 
who  are,  and  who  are  not,  capable  of  being  heirs ;  referving 
that  for  the  chapter  of  efcbeats.     I  (hall  alfo  pafs  over  the  fie« 
quent  divifion  of  defcents  in  thofe  by  cufiom^JlatuU^  and  cmn^ 
taoM  law :  for  defcents  by  partiadar  cufiom,  as  to  all  the  fons 
in  garelldnd,  and  tP  the  youngeft  in  borough-engU(h,  have 
already  been  often  ^  hinted  at,  and  may  alfo  be  incidentally 
touched  upon  again ;  but  will  not  make  a  feparate  confiderat 
tion  by  themfelres,  in  a  fyftem  fo  general  as  the  prefent :  and 
defcents  hjjlatute^  cir  fees-tail  performam  doni^  in  purfuance 
of  the  ftatnte  of  Weftminfter  the  fecond,  have  al(b  been  al- 
xeady^  copioufly  handled;  and  it  has  been  feen  that  the 
defoent  in  tail  is  reftrained  and  regulated  according  to  the 
words  of  the  original  donation,  and  does  not  entirely  purfue 
^  common  law  doQrine  of  Inheritance  \  which,  and  which 
finly^  it  will  now  be  our  bufine(s  to  explain. 

And,  as  this  depends  not  a  little  on  die  nature  of  kindred, 
9nd  the  feveral  degrees  of  confanguinity,  it  will  be  previouHy 
neceflary  to  (late,  as  briefly  as  poilible,  the  true  notion  of 
(his  kindred  or  alliance  in  blood  '• 

CoHSAHGUiNiTT,  or  kindrcd,  is  defined  by  the  writers 
fsn  thefe  fubje£^  to  be  *<  vinculum  perfonarum  ab  eodemjlipite 
^  defeenJtntium  s^  the  connexion  or  relation  of  perfons  de? 

• 

b  See  Vol.  I.  pa^.  74,  75.    Vol.  II,  ^uences  refulting  from  a  right  apprehen- 

^as.  S3.  85.  £oa  of  it*i  narare^  fee  an  ejfty  on  colla* 

c  See  pag.  its,  Qfr.  ttnl  cwfangvikitj,     (Law  trads,  0x$9* 

*■  For  a  fttUer  exphmatioB  of  the  doc«  1 762.  8vo»  or  1771,  4to. ) 


frilie  of  coofanguiiiity,  and  the  conle- 


fccndcd 
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fcended  from  the  fame  ftock  or  common  aticeftor.     This 
confanguinity  h  either  lineal^  or  collateral. 

^  203  3  LiNEiL  confanguinity  is  that  which  fnbfifts  between  per- 
fons.  of  whom  one  is  defcended  in  a  dire£t  line  from  the 
other,  m  between  John  Stiles  (the  prapo/Itus  in  the  table  of 
confanguinity)  and  his  father,  grandfather,  great-grand- 
father, and  fo  upwards  in  the  dlred  afcending  line ;  or  be- 
tween John  Stiles  and  his  fon,  grandfon,  grcat-grandfon, 
and  fo  downwards  in  the  direfl  defcending  line.  Every  ge- 
neration^  in  this  lineal  dire£t  confanguinity,  conftitutes  a  dif- 
ferent degree,  reckoning  eidier  upwards  or  downwards :  the 
father  of  John  Stiles  is  related  to  him  in  the  firft  degree,  and 
io  likewife  is  his  fon ;  his  grandfire  and  grandfon  in  the  fe- 
cpnd  i  his  great-grandfire  and  great-grandfon  in  the  third. 
This  is  the  only  natural  way  of  reckoning  the  degrees  in  the 
4ire£l  line,  and  therefore  univerfally  obtaintj  as  well  in  the 
civil  ^^  and  canon  \  as  in  the  common  law  K 

TiTE  do£lrine  of  lineal  confanguinity  is  (afEciently  plain 
snd  obvious  ;  but  it  is  at  the  firft  view  aftonifhing  to  confider 
the  number  of  lineal  anceftors  which  every  man  has,  within 
no  very  great  number  of  degrees ;  and  fo  many  different 
bloods  ^  is  a  man  faid  to  coniain  in  his  veins,  as  he  hath  li- 
neal anceftors.  Of  thefe  he  hath  two  in  the  firft  afcending 
degree,  his  own  parents.;  he  hath  four  in  the  fecond,  the 
parents  of  his  father  and  the  parents  of  his  mother  \  he  hath 
eight  in  the  third,  the  parents  of  his  two  grandfathers  and 
two  grandmothers  \  and  by  the  fame  rule  of  progrefiion,  he 
hath  an  hundred  and  twenty-eight  in  the  feventh ;  a  thou- 
fand  and  twenty-fouft  in  the  tenth ;  and  at  the  twentieth 
degree^  or  the  diftanoe  of  twenty  generations,  every  man 
hath  above  a  million  of  anceftors,  as  common  arithmetie 
will  demonftrate  K    This  lineal  confanguinity,  we  may  ob- 

*  ^/'  3^*  'o*  'O-  ^^0  *^  onac^aintcd  with  the  encreaf- 

'  Decretal,  I.  4.  c/V.  X4.  ing  power  of  progreffive  oumben :  bntU 

S  Co.  LUt.  23.  palpably  evident  from  the  foHMvIng  table 

n  Jbid.  11.  of  a  geometrical  progiel&oD^  i/i  wiifdi 

i  This  will  feem  furprlzlag  to  thoff  the  firlt  tenn  is  2>  and  the  denominatBr 
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ferre,  falb  ftri&ly  within  the  definkion  of  vmwlum  perfina* 
rum  ab  eodem  Jlipiti  defcendeniium  :  fince  lineal  relations  are 
fttch  as  defcend  one  from  the  other^  and  bodi  of  courfe  from 
the  fame  common  anceftor. 


Collateral  kindred  anfwers  to  the  fame  deloriptjon: 
collateral  relations  agreesag  with  the  lineal  in  this,  that  they 
defcend  from  the  fame  ftock  or  anceftor ;  but  differing  19 
this,  that  ihey  do  not  defcend  one  from  the  other.  Colla** 
teral  kinfmen  are  fuch  then  as  lineally  fpring  from  one  and 
the  fame  anceftor,  who  is  the  Jttrps^  or  noot,  the  Jlipesg 
trunk,  or  common  ftock,  from  whence  thefe  relations  are 
lifanched  out.    As  if  John  Stiles  hath  two  fons,  who  faaye 

■lib  £  s  or,  to  fpeak  more  intBUigiKly,  it  ber  of  whom  Is  doubled  at  eFtty  ranofi^ 
is  CYidaity  for  that  each  of  «§  has  two  bccaufe  each  of  oar  anccftors  has  alib 
•HceAus  ia  the  firft  degree ;  the  nvm*      two  immediate  aoceftort  of  his  ova. 


IAmmI  Dtgrttt 
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A  &octBrnitho4sf  fiadbg  thcnnmber 
«f  anccftors  M  any  even  degree  is  by 
fiioaibg  the  OMBber  of  an^efton  at  lialf 
that  onmber  if  degrees.  That  1 6  (the 
immber  of  awcftors  at  four  UgtttM)  is 
thci^usreof  4f  the  munber  of  aocefton 
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*  8192 

'  '16384 
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262144 
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1048576 


at  two  {  256fttlielqi»aieof  i6|  65536 
of  256  ;  and  the  nomber  of  aaceAota 
at  40  degrees  woald  be  the  fquare  of 
1048576,  «r  npwitdt  of  a  mUfion  ttiii* 
lions. 

each 
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ocit  a  numerous  ifTue ;  both  thcfe  kTues  are  lineally  defcend* 
ti  from  John  Stiles  as  their  common  anceilor  i  and  they  aic 
cotbieral  ktnfmen  to  each  other,  b^aufe  they  are  all  de£cend-< 
cd  from  this  common  anceftor,  and  all  have  ^portion. of  hii 
Irlood  in  their  veins,  which  denominates  them  confanguinns. 

W£  mtrll  be  careful  to  remember,  that  the  very  being  of 
collateral  confanguinity  confiits  in  this  defcent  from  one  and 
the  fame  common  anceilor.  Thus  Tlilus  and  his  brother  are 
lelated  \  why  ?  becaufe  both  are  derived  from  one  father : 
^iiisu  and  his  firft  coufin  are  related  ^  why  ?  becauCe  both 
defcend  from  the  fanie  grandfather  ;  and  his  fecond  coufin's 
claim  to  confangmnity  is  this,  that  they  are  both  derived 
from  one  and  the  fame  great-grandfather*  In  ihort,  as  many 
sneeftors  as  a  man  has,  fo  many  common  fiocks  he  has, 
from  which  collateral  kinfmen  may  be  derived.  And  as  we 
xt  taught  by  holy  writ,  that  there  is  one  couple  of  anceftors 
lelooging  to  us  all,  from  whom  the  whole  race  of  mankind 
is  defcended,  the  obvioua  and  undeniable  confequence  is, 
that  all  men  are  in  fome  degree  related  to  each  other.  For 
indeed,  if  we  only  fuppofe  each  couple  of  our  anceftors  to 
lave  left,  one  with  another,  two  children ;  and  each  of  thofe 
children  on  an  average  to  have  left  t>^'o  more ;  (and,  without 
ftich  a  fappofition,  the  human  fpecies  mud  be  daily  dimi- 
niihing)  (2)  we  (hall  find  that  all  of  us  have  now  fubGfting  near 
two  hundred  and  feventy  millions  of  kindred  in  the  fifteenth 

(z)  To  keep  population  without  iocreafe  or  diminution,  each 
child  mud  not  produce  two>  but  only  one  apon  an  average,  that  is, 
every  one  muft  leave  another  to  fopply  hts  or  her  place  :  it  is  true 
thea  that  every  two  muft  leave  two ;  but  t\try  married  couple 
anofty  upon  an  average,  produce  condderably  more  than  two ;  for 
they  nufl  leave  two  to  fupply  their  own  places,  and  alfo  others  to 
fapply  the  great  number  of  thofe  who  die  without  contributing  to 
^  ftock  of  population.  Bat  if  we  fuppofe  the  ntimbef  of  the  ftjies 
c^aal ;  it  is  then  true  that  each  individual  male,  and  individuat 
Iftmale,  mu/l  produce  two  upon  an  average  $  or  we  caa.  ^y,  that 
every  woman  that  is  born  muft,  upon  an  average,  bear  (wo  chil- 
dren ;  and  confcquently  every  married  woinao  confider^Uy.more*. 

degree, 
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degree^  at  the'  iame  diRance  from  the  feveral  common  ances- 
tors as  otttfelves  are }  befides  thofe  that  are  one  or  t^ro  de* 
fceiits  nearer  to  or  farther  from  the  common  (lock,  who  maf 
amount  to  as  many  more  K    And,  if  this  calculation  fliould 

k  This  will  fwell  more  confiderably  couple  of  anceftors  has  two  defceodants, 

than  the  former  calculation  ;  for  here,  who  encreafein  a  duplicate  rath^  it  wiil 

though  the  firft  term  is  bat  i,  the  de-  follow  that  the  ratio,  in  which  aH  the 

nOfsiaatDT  It  4$  that  it,  there  is  mm  defcfndants  encreafe  downwards,  muft 

kinfoitQ  (a  brother)  in  the  ftrft  degree,  be  double  to  that  in  which  the  ariceftoc^ 

who  makes,  together  with  the  prepefitui^  encreafe  upwards :  bu  c  we  have  fcea  thac 

the  two  defcendants  from  the  firft  couple  the  ancedors  encreafe  upwards  in  a  du. 
of  anceftors ;  and  in  every  other  degree    •  plicate  ratio :  therefore  the  defcendante 

the  number  of  lundredmvA  be  the  ^ntf-  maft  encreafe  downwards  in  a  double 

Jrvftif  of  thofe  in  the  degree  which  im-  doplicace,    that  if,   in    a    quadru|)le, 

mediabely  precedes  it*     For,  fince  each  ratio  ( 3  ] . 

Collatfral 


(3)  The  learned  Judge's  reafoning  is  juft  and  correA ;  and  that 
the  collateral  relationf  are  quadrupled  in  each  generation  may  be 
thus  demonftrated:-«As  we  are  fuppofed,  apon  an  average,  to 
have  one  brother  or  filler,  the  two  children  by  the  father's  bro- 
ther or  fifler  will  make  two  coufins,  and  the  mother's  brother  or 
fifter  will  produce  two  more,  in  all,  four.  How  the  fame  rea- 
fon,  my  father  and  mother  mud  each  have  had  four  cou(inS|  and 
their  children  are  my  fecond  coufms ;  fo  I  have  eight  fecond  cou- 
fins  by  my  father,  and  eight  by  my  mother ;  together  fixteen.  And 
thus  agun,  I  (hall  have  32  tbird-coufins  on  my  father's  (ide, 
and  32  on  my  mother's*  in  aU,  64.  Hence  it  follows  that  each 
number  muft  be  multiplied  by  twice  twoer  four. 

This  immenfe  increafe  of  the  numbers  depends  upon  the  fup- 
polition  that  no  one  marries  a  relation ;  but  to  avoid  fuch  a  match, 
it  will  very  foon  be  neceffary  to  Iclvc  the  kingdom.  HoW  thefc 
two  tables  of  confanguimty  may  be  reduced  by  the  intermarriage 
of  relations,  will  appear  from  the  following  Hraple  cafe:  1£  two 
men  and  two  women  wer^  put  upon  an  uninhabited  ifland,  and 
became  two  married  coupl^,  if  they  had  only  two  children  each, 
a  male  and  female,  who  intermarried,  and  in  like  mariner  pro* 
duced  two  children,  who  are  thus  continued  aii  infinitum ;  it  is 
clear,  that  there  would  never  be  more  than  four  perfons  in  each 
generation ;  and  if  the  parents  lived  to  fee  their  great  grandchiU 
dren,  the  whole  number  would  never  be  more  than  fixteen ;  and  thu| 
the  families  might  be  perpetuated  without  any  incefhious  connexion. 
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appear  incompatible  with  the  number  of  inhabitants  on  the 
earthy  it  is  becaufe,  by  intermarriages  among  the  feveral  de- 
fcendants  from  the  fame  ance(lor»  a  hundred  or  a  thoufand 
modes  of  confanguinity  may  be  confolidatedln  one  perfon,  or 
lie  may  be  related  to  us  a  hundred  or  a  thoufand  different  ways. 

[  acts  ]  The  method  of  computing  thefe  degrees  in  the  canoK 
law ',  which  our  law  has  adopted  °*,  is  as  follows.  We  begin 
at  the  common  anceftor,  and  reckon  downwards;  and  is 
whatfoerer  degree  the  two  perfons,  or  the  moft  remote  of 
them,  b  diftant  from  the  common  anceftor,  that  is  the  de-. 
gree  in  which  they  arc  rehted  to  each  other.    Thus  THws 
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T^U  cakula^on  may  tllb  be  fdmied  \if 
a  more  cooipeadioui  proccfsy  vts.  by 
fqoning  the  coopleit  or  half  the  nsin- 
ber,  of  ancefton  it  any  given  degree; 
which  will  fvniiflb  vt  with  the  number 
of  kindred  we  hare  in  the  frnie  dcgwe, 
nt  eqnaldiilance  with  ooiftlvta  from  the 
comnio*  flock,  befidettfaofeatiiaequal 
diftancei.  Thnst  In  the  tenth  Oneal  de - 
pttf  the  nnmber  of  anceAon  ia  1014  \ 
lt*t  half,  or  the  couplety  amount  to 
512  {  the  nnmber  of  kindred  in  the 
tenth  collateral  dcfiet  aaMOOta  thcve- 
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-  162144 

-  1048576 

-  ♦»  94304 
1677721^ 
67108864 

-  *6843545^ 
1073741824 

4294967296 

17179S69184 
-  68719476736 
»74877«;o6944 

fore  to  262144,  tr  the  fqnne  of  $i%t 
And  if  we  will  be  at  the  trouble  to  re* 
coUea  the  ftate  of  the  feveral  famiiiea 
within  onrown  knowledge,  and  obferve 
how  far  they  agree  with  thia  account  $ 
that  ii,  whether,  on  an  average,  every 
man  hat  not  one  brother  or  fifler,.  fou 
firft  coofintr  fixinen  feaond  confina,  and 
ib  on|  we  ihall  find  that  the  prefcmt 
calculation  it  very  far  from  being  over- 
charged* 
I  DeenisL  4-  >4«  3  df  9« 

and 
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and  his  brother  are  related  in  the  firft  degree ;  for  from  the 
father  to  each  of  them  is  counted  onlj  one  i  Titius  and  his 
nephew  are  related  in  the  fecond  degree  \  for  the  nephew  is 
two  degrees  removed  from  the  common  anceftor ;  viz*  his 
own  grandfather,  the  father  of  Titiur.  Or,  (to  give  a  more 
illuftriotts  inftance  from  our  Englilh  annals)  king  Henry  the 
ferentfa^  who  flew  Richard  the  third  in  the  battle  of  Bo(> 
worth,  was  related  to  that  prince  in  the  fifth  degree.  Let 
the  propofttus  therefore  in  the  table  of  confanguinity  repre- 
fent  king  Richard  the  third,  and  the  clafs  marked  \t)  king 
Henry  the  feventh.  Now  their  common  ftock  or  anceftor 
was  king  Edward  the  durd,  die  abavut  in  the  fame  table  : 
lirom  him  to  Edmond  dukc-^f  York,  the  proana^  is  one  de- 
gree i  to  Richard  earl  of  Cambridge,  the  avms,  two ;  to  Ri- 
chard d«ke  of  York,  the  pater,  three ;  to  king  Richard  the 
third,  ^bc propofitus^  four:  andfrom  king  Edward  the  third 
to  John  of  Gaat  (a)  is  one  degree ;  to  John  earl  of  Somer- 
fet  (6)  two ;  to  John  dtike  of  Somerfet  (C)  three ;  to  Mar« 
garet  coante&  of  Richmond  (D)  four;  to  king  Henry  the 
Seventh  (t)  five.  Which  laft  mentioned  prince,  being  the 
fartheft  removed  from  the  common  ftock,  gives  the  denomi* 
nation  to  the  degree  of  kindred  in  the  canon  and  municipal 
law.  Tfaou|^  according  to  the  computation  of  the  civilians^ 
(who  count  upwards,  ftom.  either  of  the  perfons  related,  to 
the  common  ftock,  and  then  downwards  again  to  the  other; 
Teckoning  a  degree  for  each  perfon  both  afoending  and  de- 
Icending)  thefe  two  princes  were  related  in  the  ninth  degree : 
for  from  king  Richard  the  third  to  Richard  duke  of  York  i$ 
one  degree ;  to  Richard  earl  of  Cambridge,  two ;  to  Ed- 
mond duke  of  York,  three ;  to  king  Edward  the  third,  the 
common  anceftor,  four;  to  John  of  Gant,  five;  to  Joha 
carl  of  Somerfet,  fix;  to  John  duke  of  Somerfet,  feven;  to 
Margaret  conntefs  of  Richmond,  eight ;  to  king  Henry  the 
ieventhf  nine' (4). 

»  Soe  the  table  of  coDfaaguinlty  an-      teral  kindicd  t*  the  prcpcfiut  are  com* 
«and)  wfaeitia  all  tbcdcsreei  of  coUa-      puced^  fo  6r  at  the  tenth  of  the  ciW- 

iiaof 


(4)  The  difference  of  the  computation  by  the  dvil  and  canon 
taws  ipay  be  cxprsflcd  (hortly  thai;  tbc  riviliaitt  take  thefam. 
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^  The  nature  and  degrees  of  kindred  lieing  thits  in  feme 
meafure  explained,  I  iliall  next  proceed  to  ta^  down  a  feries 
of  rules,  or  canons  of  inheritance^  according  to  which 
cftates  are  tranfmitted  from  the  anceftor  to  die  heir ;  togedicr 
w^ith  ah  explanatory  comment,  remarking  their  original  and 
progrefs,  the  reafons  upon  which  they  are  feunded,  and  in 
fome  cafes  their  agreement  with  the  laws  of  other  nations. 

I.  The  firft  rule  is,  that  inheritaif ces  (hall  lineally  defcend 
to  the  iflue  of  the  perfon  who  laft  died  a&ually  Cbifed>  in  in» 
Jimtum  i  but  (hall  never  lineally  afcend. 

To  explaui  the  more  clearly  both  this  and  the  fubTequent 
mktf  it  mnft  rfirft  be  ob£erved»  that  by  law  no  inheritance 
can  Tcft,  nor  can  any  perfon  be  the  adual  complete  heir  of 
another,  tiD  the  anceftor  is  previoully  dead.  Nemo  efi  b^e^ 
Wis  viventu.  Before  that  time  the  perfon  who  is  nezn  in  the 
fine  of  fucccifion  is  called  an  heir  apparent,  or  heir  prefump* 
tive.  Hears  apparent  are  (uch,  whofe  right  of  inheritance  is 
indefeafible,  provided  they  outlive  the  anceftor ;  as  the  eldeft 

ians  ami  die  feventh  of  the  canontfti      ed  by  the  niimexal  letters,  the  Utter  bf 
iacfaifive  { the  former  being  dUtisguiih-      the  common  cyphers* 
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of  the  degrees  in  both  lines  to  the  common  anceftor  ;  the  canonifis 
take  only  the  namber  of  degrees  in  the  longeft  line.  Htoce  vAth 
l^'Csnon  law  prohibits  all  marriages  between  perfons  related  to 
each  other  within  the  feventh  degree,  this  would  reflrain  all  mar- 
xiages  within  the  14th  degree  of  the  civil  law.  In  the  1  vol.  435. 
n.  a.  it  is  obferved,  that  all  marriages  are  prohibited  between  per- 
fons w^o  are  related  to  each  other  within  the  third  degree,  ac- 
cqrdiqg  to  the  computation  of  the  civil  law.  This  affords  a  folu- 
tiqn  to  the  vulgar  paradox,  that  iiril  coufins  may  marry,  and  (e- 
cond  coaiins  cannot.  For  firft  coufins  and  all  coufins  may  mtfry 
l>y  die  civil  law ;  and  neither  firft  nor  fecond  coufins  can  marry  hy 
the  oanon  law.  Sut  ai}  the  prohibitions  of  the  canon  law  might  have 
been  difpenfed  with.  It  is  faid,  that  the  canon  law-cosiputatioiilitt 
been  adiQpted  by  the  law  of  England ;  yet  I  do  not  know  a  iingle 
ififtaDce  in  which  we  have  occafion  to  refer  to  it.  But  the  civil 
law  computation  is  of  great  importance  in  afcertaining  who  are 
en(MM  €o  che^dminiftraiion,  and  10  the  diftrUniuve  ibares,  ofia* 
te&MXc  poifoxud  property.    Sccfofl,  504.  515. 
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fon  or  his  iflue^  who  mud  by  the  courfe  of  the  cemmon  law 
be  heir  to  the. father  whenever  he  happens  to  die.     Heirs 
prefumptive  are  fuch  who,  if  the  anceftor  ihould  die  im* 
mediatelyi  would  in  the  prefent  circumftances  of  things  be 
his  heirs  j    but  whofe  right  of  inheritance  may  be  defeated 
by  the  contingency  of  fome  nearer  heir  being  born :  as  a 
brother^  or^nephew^  whofe  prefumptive  fucceffion  may  be 
deftroyed  by  the  birth  of  a  child  ;  or  a  daughter,  whofe  pre- 
fent hopes  may  be  hereafter  cut  off  by  the  birth  of  a  fon. 
Nayj  even  if  the  eftate  hath  defcended,  by  the  death  of  the 
owner^  to  fuch  brother,  or- nephew,  or  daughter  ^  in  the 
former  cafes,  the  eftate  (hall  be  devefted  and  taken  away  by 
the  birth  of  a  pofthumous  child ;  and,  in  the  latter,  it  ihall 
alfo  be  totally  devefted  by  the  birth  of  a  pofthumous  fon  o  (5), 

We  muft  alfo  remember,  that  no  perfon  can  be  propedy  [  209  j 
fuch  an  anceftor,  as  that  an  inheritance  of  lands  or  tenements 
can  be  derived  from  him,  unlefs  he  hath  had  a£lual  feidn 
of  fuch  lands,  either  by  his  own  entry,  or  by  the  pofleflton  of 
his  own  or  his  anceftor's  leffee  for  years,  or  by  receiving  rent 
from  a  leffee  of  .the  freehold  p  :  or  unlefs  he  hath  had  what  is 
equivalent  to  corporal  feifin  in  hereditaments  that  are  incor- 

o  Bro.   ///.  Jefitnt.  58.  P  Co.  Litt.  15. 

(5)  Bat  befides  the  cafe  of  a  poflhatnous  child,  if  lands  arc 
given  to  a  fon,  who  dies,  leaving  a  filler  his  iicir  ;  if  the  parents 
have,  at  any  diflance  of  time  atfterwards,  another  fon,  this  fon 
/hall  devell  the  defcenc  upon  the  fifter,  and  take  the  eftate  as  heir 
to  bis  brother.  Co.  Liu.  11.  Doa*  i£  Stud.  1  Disd,  c.  7.  So 
the  fame  eilate  may  be  frequently  devefled  by  the  fubfequenc 
birth  of  nearer  prefumptive  heirs,  before  it  fixes  upon  an  heir 
apparent.  As  if  an  eftate  is  given  to  an  only  child,  who  dies,  it 
may  dcfccnd  to  an  aunt,  who  may  be  ftripped  of  it  by  an  after- 
bom  unde,  on  whom  a  fubfequent  After  may  enter,  and  who  wilt 
again  be  deprived  of  the  eftate  by  the  birth  of  a  brother. 

It  feems  to  be  determined,  that  every  one  has  a  right  to  retain 
the  rents  and  profits,  which  accrued  whilft  he  was  thus  legally 
poffeffed  of  the  inheritance.    Harg.  Co,  Litt*  1 1 .     a  IVil/.^zS, 
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poreal  i  fuch  as  the  receipt  of  rent,  a  prefentation  to  die 
church  in  cafe  of  an  advowfon  ^,  and  the  like.     But  he  fliail 
not  be  acconsted  an  anceftor,  who  hath  had  only  a  bare  right 
6r  title  to  enter  or  be  otherwife  feifed.    And  therefore  ail  the 
eafes,  which  will  be  mentioned  in  the  prefent  chapter,  are 
upon  the  fuppofition  that  the  deceafcd  (whofe  inheritance'  is 
BOW  claimed)  was  the  laft  perfon  a&ually  feifed  thereof*  For 
the  law  requires  this  notoriety  of  pofleffion,  as  eyidence  that 
the  anceftor  had  that  property  in  himfelf,  which  is  now  to  be 
tranfmitted  to  his  heir.    Which  notoriety  had  fucceeded  in  ^ 
the  place  ol  the  antient  feodal  iuveftitures  whereby,  while 
feuds  were  precarious,  the  vafal  on  the  defcent  of  lands  was 
formerly  admitted  in  the  lord's  court  (as  is  ftill  the  pra&ic^ 
in  Scotland)  and  there  receiTcd  his  feifin,  in  the  nature  of  a 
renewal  of  his  anceftor's  grant,  in  the  prefence  of  the  feodal 
^  peers :  till  at  length,  when  the  right  of  fucceiBon  became  in« 
defeafible,   an  entry  on.  any  part  of  the  lands  within  the 
county  (which  if  difputed  was  afterwards  to  be  tried  by  thofe 
peers)  or  other  notorious  pofleiGon,  was  admitted  as  equiva* 
lent  to  the  formal  grant  of  feifin,  and  made  the  tenant  capa-^ 
ble  of  tranfmitting  his  eftate  by  defcent.  The  feifin  therefore 
of  any  perfon,  thus  underftood,  makes  him  the  root  or  ftockj 
from  which  all  future  inheritance  by  right  of  blood  muft  be 
derived  ;  which  is  verv  briefly  exprefled  in  this  mzxvaiijit/uta 
facitjtpiteta '  (6). 

r  210  1  When  therefore  a  perfon  dies  fo  feifed,  the  inheritance 
firft  goes  to  his  iflUe  i  as  if  there  be  Geoffrey,  John,  and 
MattheW)  grandfather,  father,  and  fon  ;  and  John  purchafes 
lands,  and  dies ;  his  fon  Matthew  fhall  f^ccecd  him  as  heir, 
and  not  the  grandfather  Geoffirey ;  to  whom  the  land  ihaU 
never  afcend,  but  (hall  rather  efcheat  to  the  lord  '• 

This  rule,  fo  far  as  it  is  afHrmatiye  and  relates  to  Unea]  de« 
fcents,  is  almoft  univ^rfally  adopted  by  all  nations  i  and  It 

sCo.  LItt.  XX.  'Litt.  §3. 
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IScems  founded  on  a  principle  of  natural  reafon^  that  (when* 
ever  a  right  of  property  tranfmiilible  to  reprefentatives  is  ad* 
flditted)  the  poflTei&ons.  of  the  parents  ihould  goy  upon  their 
tdeceafe,  in  the  firft  place  to  their  children,  as  diofe  to  whom 
ihey  have  given  being,  and  for  whom  ^ey  are  therefore 
bound  to  provide*  But- the  negative  branch,  or  total  exclu- 
fion  of  parents  and  all  lineal  anceftors  from  fucceeding  to 
the  inheritance  of  their  ofispriHgi  is  peculiar  to  our  owii 
Jaws,  and  fueh  as  hav^been  deduced  from  the  fame  original^ 
For,  by  the  Jewilh  law,  on  faflure  of  iffuej  the  father  fut:« 
ceeded  to  the  fon,  in  exclufion  of  brethren,  unlefs  one  of 
them  married  the  widow  and  raifed  up  feed  to  his  brother'^ 
And,  by  the  laws  of  Rome,  in  the  firft  place  the  children  or 
lineal  defcendants  were  preferred ;  and,  on  failure  of  thekf 
the  father  and  mother  or  lineal  afcendants  fucceeded  together 
with  the  brethren  and  filters  ▼;  though  by  the  law  of  the 
twelve  tables  the  mother  was  originally,  on  account  of  her 
fez,  excluded  "•  Hence  this  rule  of  our  laws  has  been  cen* 
fnred  and  declaimed  againft,  as  abfurd  and  derogating  froi^ 
the  maxims  of  equity  and  natural  juftice  *^  Yet  that  there 
is  nothing  unjuft  or  abfurd  in  it,  but  that  on  the  contrary  it 
is  founded  upon  very  good  legal  reafon,  may  appear  from 
confidering  as  well  the  nature  of  the  rule  itfelf,  as  the  occa« 
^on  of  introducing  it  into  our  laws^  < 

We  are  to  refle£i,  in  the  firft  place,  that  all  rulos  of  f^c-  [  ai  i  1 
ccflion  to  eftates  are  creatures  of  the  civil  polity,  and  juris 
fofiiivi  merely.  The  right  T>f  property^  which  is  gained  by 
occupancy,  extends  naturally  no  farther  than  the  life  of  the 
prefent  poflcfibr  :  after  which  the  land  by  the  law  of  nature 
would  again  become  common,  and  liable  to  be  feifed  b^  the 
next  occupant;  but  foctety,  to  prevent  the  mifchiefs  that 
might  enfue  from  a  doflrine  fo  prodiif^ive  of  contention,  has 
eftablifhed  conveyances,  wills,  and  fucceffioju ;  whereby  th^ 
property  originally  gained  by  pofleffion   is  continued  and 

t  Seldcn.  defucceff",  Ehraecr,  r«  is.  ^  Craig. dejur,ftud.  /.  ft.  f«  1 3.  §  1 5.- 

•V  jr^.  38. 1 5.  I.  Nov,  I  |S.  1 17.  Locke  on  gov.  part  i.  \  90. 

^lafi.  3.  3.  I. 

Jl  a  tranfmitted 


Ill  The  Rights  Book  II. 

tranfmitted  from  one  man  to  another^  according  to  the  rules 
which  each  (late  has  refpedively  thought  proper  to  prefcribe. 
There  is  certainly  therefore  no  injuftice  done  to  individuals, 
whatever  be  the  path  of  defcent  marked  out  by  the  municipal 
law. 

If  we  next  confider  the  time  and  occadon  of  introducing 
this  rule  into  our  law,  we  fliall  find  it  to  have  been  ground-* 
fed  upon  very  fubftantial  reafons.  I  think  there  is  no  doubt 
to  be  made,  but  that  it  was  introduced  at  the  fame  time 
with,  and  in  confequencc  of,  the  feodal  tenures.  For  it  was 
an  exprefs  rule  of  the  feodal  law  ',  that  Juccejftonis  feudi  talis 
ffi  natura^  qmd  afcetidiutes  mn  fuccedunt ;  and  therefore  the 
fame  maxim  obtains  alfo  in  the  French  law  to  this  day  ^, 
Our  Henry  the  firft  indeed,  among  other  reftorations  of  the 
old  Saxon  laws,  reftored  the  right  of  fucceffion  in  the  af-* 
cending  lines:  but  this  foon  fell  again  into  difufe ;  for  fo 
early  as  Glanvil's  time,  who  wrote  under  Henry  the  fecond, 
we  find  it  laid  down  as  eftablifhed  law  *,  that  haereditas  nun- 
quafn  afcendit ;  which  has  remained  an  invariable  maxim  ever 
Cnce.  Thefe  circumft?inces  evidently  fliew  this  rule  to  be 
of  feodai  original  j  and,  taken  in  that  light,  there  arc  fome 
\  %lt  1  ^rgume^ts  in  its  favour,  btfides  thofe  which  are  drawn 
merely  from  the  reafon  pf  the  ^hing.  For  if  th«?  feud  of 
which  the  fon  died  feifed,  was  Tciily  ft^udum  antiquum,  or  one 
defcended  to  him  from  his  anceftors,  the  father  could  not 
poflibly  fuccecd  to  it,  becaufe  it  muft  have  paiTed  him  in  the 
courfe  of  defcent,  before  it  couM  come  to  the  fon ;  unlefs  it 
^tttfeuduw  maternumy  or  one  defcended  from  his  mother, 
and  then  for  other  reafons  (which  will  appear  hereafter)  the 
father  could  in  no  wife  inherit  it.  And  if  it  wtxtfeudum  w** 
vum^  or  one  newly  acquired  by  the.  fon,  then  only  the  de* 
.  fcendants  from  the  body  of  the  feudatory  himfelf  could  fuc- 
cecd, by  the  known  maxim  of  the  early  feodal  conftitutions  •* ; 
which  was  founded  as  well  upon  the  perfonal  merit  of  th^ 

.     »  2  Fiud.  50.  » LL.  Hen.  I.  c.  70. 
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vafal,  which  might  be  tranfmitted  to  his  children,  but  could 
not  afcendto  his  progehitprsj  as  alfo  upon  this  confideration 
of  military  policy,  that  the  decrepit  grandGre  of  a  vigorous 
vafal  would  be  but  indifferently  qualified  to  fucceed  him  in 
his  feodal  fervices.  Nay,  even  if  thisyi^Wi/m  novum  were  held 
by  the  fon  ut  ftudum  antiquum,  or  with  all  the  qualities  an« 
ncxed  of  a  feud  defcended  from  his  anceftors,  fuch  feud  mud 
in  all  refpeds  have  defcended  as  if  it  had  been  really  an  an<- 
tlent  feud ;  and  therefore  could  not  go  to  the  father,  becaufe, 
if  it  had  been  an  antient  feud,  the  father  mud  have  beea 
dead  before  it  could*  have  come  to  the  fon.  Thus  whether 
the  feud  was  ftridly  novum,  or  ftri£lly  antiquum^  or  whether 
it  was  novum  held  ut  antiquum,  in  none  of  thefe  cafes  the  fa^ 
ther  could  poflibly  fucceed.  Thefe  reafons,  drawn  from  the 
hiftory  of  the  rule  itfelf,  feem  to  be  more  fatisfa£tory  than 
that  quaint  one  of  Bra£lon  %  adopted  by  fir  Edward  Coke  ^9 
which  regulates  the  defcent  of  lands  acording  to  the  laws  of 
gravitation  (7). 

€  Defceniit  itaquejutf  quefi ponderofum      fuam  rtafcendit.  /•  a.  r.  ^9. 
quid  (odeMs  darfitm  uEia  li/uSp  a  ntut'  ^  i  Ind.  ii. 


(7)  However  ingenious  and  fatisfa£lory  thefe  rea(bns  may  ap^ 
pear>  there  is  litde  confiftency  in  the  application  of  them }  for  if 
the  father  does  not  fucceed  to  the  eftate,  becaufe  it  muft  be 
prefamed  that  it  has  palTed  him  in  the  courfe  of  defcent^  the 
fame  reafon  would  prevent  an  elder  brother  from  taking  an 
cflate  by  defcent  from  the  younger. 

And  if  it  does  not  pafs  to  the  father,  left  the  lord  fliould  have 
been  attended  by  an  aged  decrepit  feudatory,  the  fame  principle 
would  be  iliil  ftronger  to  exclude  the  father's  eldeil  brother 
from  the  inheritance,  who  is  now  permitted  to  fucceed  to  his 
nephew.  The  father  may  take  his  fon's  eftate  by  an  inter- 
mediate defcent ;  for  if  the  fon  has  neither  ilTuef  nor  brothers 
or  fillers,  the  edate  will  defcend  to  an  uncle,  or  fome  collate^ 
ral  reladon,  to  whom  the  father  may  be  the  next  heir.  But  in 
fome  cafes  the  father  or  mother  may  inherit  immediately  frc^ 
a  child.  And  this  may  happen  when  either  the  hu{band  or 
wife  is  heir  to  the  other.      As  if  the  huiband  is  heir  to  the 
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IL  A  sficoiny  general  rule  or  canon  is,  that  die  male  iflvef 
ihsdl  be  admitted  before  the  female. 


[  a  1 3  1  Thus  fons  (hall  be  admitted  before  daughters ;  or,  as  out* 
male  lawgivers  have  fomewhat  uncbmplaifantly  e^tprefled  if, 
the  wortl^ft  of  blood  (hall  be  preferred  "•  As  if  John  Stiles 
Ixath  two  fons,  Matthew  and  Gilbert,  and  two  daughtersx 
Margaret  and  Charlotte,  and  dies ;  (irft  Matthew,  and  (in 
cafe  of  his  death  without  iffiie)  then  Gilbert,  (hall  be  ad« 
mittcd  let  the  fucceffion  in  preference  to  both  the  daughters# 

This  preference  of  males  to  females  is  entirely  agreeable 
to  the  law  of  fuccefllon  among  the  Jews^,  and  alfo  aihong 
the  flates  of  Greece,  or  at  lead  among  the  Athenians  ' ;  but 
Was  totally  unknown  to  the  laws  of  Rome  **,  (fach  of  them, 
I  mean,  as  are  at  prefent  extant)  wherein  brethren  and  fifter^ 
were  allowed  to  fucceed  to  equal  portions  of  the  inheritance. 
I  {hall  not  here  enter  into  the  comparative  merit  of  the  Ro* 
man  and  the  other  coirilitutions  in  this  particular,  nor  exa^* 
mine  into  the  greater  dignity  o^  blood  in  the  male  or  female 
fcx :  but  fliall  only  obferve,  that  our  prefent  preference  of 
males  to  females  feems  tohave  arifen  entirely  from  the  feodal 
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wife*  and  (he  dies  feifed  of  an  eflate*  which  defcends  to  an 
only  child,  if  that  child  dies  without  ifTue,  the  father  will  take^ 
the  edate  by  an  immediate  defcent,  agreeably  to  the  maxim, 
que  doit  inberiter  ai  pert,  doit  inhiriter  td  ftx\  yet  in  this  cafeJie 
does  not  inherit  as  father^  bat  as  a  collateral  kinfman.  See 
fuch  a  cafe,  a  F.  Wms.  613.  The  ftadent  mafl  be  carefbl 
to  recollect  that  the  rales  of  fiicceilion  to  inteftate  perfonal 
property  are  very  different  from  thefe  rules  of  defcent  of  real 
property  and  hereditaments.  For  if  a  child  dies  inteftate  with-' 
out  wife  or  iiToe,  his  father  will  take  the  whole  of  his  per-* 
fonal  property ;  and  if  there  be  no  father  living,  the  mother 
will  have  an  equal  (hare  with  the  brothers  and  fifters.  See 
page  5x6.  fofi, 

lsw#. 


law.    For  though  our  Britiih  anceftors^  the  Welfh,  api>ear 
to  have  given  a  prc£ef ence  to  males  '^  yet  our  Danifli  prede^ 
ceflbrs  (who  (ucceeded  them)  feem  to  have  made  no  diftinc^ 
tion  of  fexe9»  but  to  have  admitted  all  the  children  at  once  to 
the  inheritance  K    But  the  feodal  law  of  the  Salmons  on  the 
continent  (which  was  probably  brought  over  hither,  and  firit 
idtered  by  the  law  of  king  Canute)  gives  an  evident  pre- 
ference of  the  male  to  the  female  fex^    <<  P^aer  aut  mater i 
*^  defiinBi^^Jilio  nm  filim  boirtdttjtem  filinquent.  •    .    •    .  • 
<<  ^fi  difunShu  mnfiUtafeifilias  rtliquerit^  adias  omnh  hai» 
**  reditas  pertifuat  ^^    It  is  poflible  therefore  that  this  pre- 
ference might  be  a  branch  of  diat  impetfed  fyftem  of  feuds^ 
which  obtained  here  before  the  conqueft  i  efpecially  as  it 
fttbfifts  among  thecuftoms  of  gavelkind,  and  as,  in  the  chap- 
ter or  laws  of  king  Henry  the  firft,  it  is  not  (like  many  Nor-  r  214  1 
man  innovations)  given  up,  but  rather  enforced  "•    The  true 
fcafon  of  preferring  the  tnales  muft  be  deduced  from  feodal 
principles :  for,  by  the  genuine  and  original  policy  of  that 
conftitution,  no  female  could  ever  fucceed  to  a  proper  feud  \ 
hiafmuch  as  they  were  incapable  of  performing  thofe  military 
fervices,  for  the  fake  of  which  that  fyftem  was  efl:abli(hed« 
fiut  our  law  does  not  extend  to  a  total  exclufion  of  femaies> 
as  the  Salic  ]aw»  and  others,  where  feuds  were  moft  ftri£lly 
retained:  it  only  poftpones  them  to  males;  for,  though 
daughters  are  excluded  by  foos,  yet  they  fucceed  before  any 
collateral  relations :  our  law,  like  that  of  the  Saxon  feudifts 
before-mentioned,  thus  fteering  a  middle  courfe,  between  the 
abfolute  reje£iion  of  females>  and  the  putting  them  on  a  foot- 
ing with  males* 

ni.  A  THIRD  rule,  or  canon  of  defcent,  is  this ;  that 
where  there  are  two  or  more  males  in  equal  degree,  the  eldeft 
Only  (hall  inherit ;  but  the  females  all  together. 

As  if  a  man  hath  two  fons,  Matthew  and  Gilbert,  and  two 
daughters,  Margaret  and  Charlotte,  and  dies ;  Matthew  bid 

*  Star.  fyalJ:  is  Edw.  I,  »  c,  70. 
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ddeft  fon  (hall  alone  fucceed  to  his  eftate.  In  excluGon  of 
Gilbert  the  fecond  fon  and  both  the  daughters ;  but»  if  both 
the  fons  die  without  iffue  before  the  father,  tlie  daughters 
Margaret  and  Charlotte  (hail  both  inherit  the  eftate  as  co* 
parceners  «• 

This  right  of  primogeniture  in  males  feems  antiently  to 
have  only  obtained  among  the  Jews,  in  whofe  conftitution 
the  eldeft  fon  had  a  double  portion  of  the  inheritance '';  in 
the  fame  manner  as  with  iis,  by  the  laws  of  king  Henry 
the  firft  %  the  eldeft  fon  had  the  capital  fee  or  principal  feud 
[  ^15  ]  of  his  father^s  pofTeflions,  and  no  other  pre-eminence;  and 
as  the  eldeft  daughter  had  afterwards  the  principal  manfion^ 
when  the  eftate  dcfcendcd  in  coparcenary '.  The  Greeks, 
the  Romans,  the  Britons,  the  Saxons,  and  even  originally  the 
feudifts,  divided  the  lands  equally ;  fome  among  all  the  chil- 
dren  at  large,  fome  among  the  males  only.  This  is  certain- 
ly the  moft  obvious  and  natural  way ;  and  has  the  appearance, 
at  leaft  in  the  opinion  of  younger  brothers,  of  the  greateft 
impartiality  and  juftice.  But  when  the  emperors  began  to 
create  honorary  feuds,  or  titles  of  nobility,  it  was  found  ne* 
ceflary  (in  order  to  prefervc  their  dignity)  to  make  them  im- 
partible*, or  (as  they  ftiled  them)  /tuda  itidividua^  and  in 
confequence  defcendible  to  the  eldeft  fon  alone.  This  ex- 
ample was  farther  enforced  by  the  inconveniencies  that  at- 
tended the  fplitting  of  eftates  ;  namely,  the  diviGon  x)f  the 
military  fervices,  the  multitude  of  infant  tenants  incapablt 
of  performing  any  duty,  the  confequential  weakening  of  the 
ftrength  of  the  kingdom,  and  the  inducing  younger  fons  to 
take  up  with  the  bufinefs  and  idlencfs  of  a  country  life,  in- 
ftead  of  being  ferviceable  to  themfelves  and  the  public,  by 
engaging  in  mercantile,  in  military,  in  civil,  or  in  ecclefiaf- 
tical  employments  ^  Thefc  rcafons  occafioned  an  almoft  to- 
tal change  in  the  method  of  feodal  inheritances  abroad  j  fo 
th?,t  the  eldeft  male  began  unlverfally  to  fucceed  to  tllf 


•  Lift.  ^  5.     Hale.  H.  C.  L.  238. 
>  Seldcn.  defucc,  Eir,  f,  5, 
t  r.  ;o. 


'  Glanvil.  /.  7,  c,  3. 
•    •  1  Feud.  55. 
«  Hale.  H.C.  UaiL 
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whole  of  tKe  lands  in  all  military  tenures :  and  in  tliis  con* 
dition  the  feodal  conftitutioH  was  eftabliihed  in  England  by 
William  the  conqueror, 

Tet  we  find,  that  focage  cftates  frequently  descended  to 
all  the  fons  equally,  fo  lately  as  when  Glanvil"  wrote,  in  the 
reign  of  Henry  the  fecond  j  and  it  is  mentioned  in  the  mir- 
ror ^  as  a  part  of  our  antient  conftitution,  that  knights'  fees 
(hould  defcend  to  the  eldeft  fon,  and  focage  fees  (houLd  be 
partible  among  the  male  children.  However  in  Henry  the 
third's  time  we  find  by  Bra&on  '  that  focage  lands,  in  imita- 
tion of  lands  in  chivalry,  had  almoft  entirely  fallen  into  die 
right  of  fucceiTion  by  primogeniture,  as  the  law  now  (lands  :•{[  2i5  ] 
except  in  Kent,  where  they  gloried  in  the  prefervatioa  of 
their  antient  gavelkind  tenure,  of  wliieh  a  principal  branch 
was  the  joint  inheritance  of  all  the  fons  ^ ;  and  except  in  fooe 
particular  manors  and  townfhips,  where  their  local  cuftoms 
continued  the  defcent,  fometimes  to  all,  fometimes  to  die 
youngeft  fori  only,  or  in  other  more  fingular  methods  of 
fucceflion. 

As  to  the  females,  they  are  dill  left  as  they  were  by  the  an- 
dent  law :  for  they  were  all  equally  incapable  of  performing 
any  perfona!  fervice ;  and  therefore  one  main  reafon  of  pre- 
ferring the  eldeft  ceafing,  fuch  preference  would  have  been 
injurious  to  the  reft :  and  the  other  principal  purpofe,'  the 
prevention  of  the  too  minute  fubdivifion  of  eftates,  was  left 
to  be  confidered  and  provided  for  by  the  lords,  who  had  the 
difpofal  of  thefe  female  heirefTes  in  marriage.  However,  the 
fncceflion  by  primogeniture,  even  among  females,  took  place 
as  to  the  inheritance  of  the  crown  *•  \  wherein  the  neceflity  of 
a  fole  and  detifrminate  fucceifion  is  as  great  in  the  one  fcx  at 
the  other.  And  the  right  of  fole  fucceflion,  though  not  of 
primogeniture,  was  alfo  eftabliihed  with  refped  to  female 
dignities  and  titles  of  honour.  For  if  a  man  holds  an  earl- 
dom to  him  and  the  heirs  of  his  body,  and  dies,  leaving  only 
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daagtiters;  the  eldeft  (hall  not  of  courfe  be  coiitf tefs^  but  the 
dignity  is  is  iufpence  or  abeyance  till  the  king  fliall  declaic 
his  pleafure ;  fdt  he>  beiitg  the  fountain  of  honour^  may  coiv% 
fer  it  on  which  of  them  he  plcafes  *  (8)«  In  which  difpoC- 
tion  is  preferred  a  ftrong  trace  of  the  antient  law  of  feuds^ 
before  thtiT  defcent  by  primogeniture  even  among  the  males 
was  eftabllfhed  ;  namely>  that  the  lord  might  beftow  them 
on  which  of  the  fon6  he  Aought  proper — **  progrejfum  eft^  ut 
^  ad  film  devemretj  in  quern  Jcilicet  dominus  hoc  vtllei  henefim 
•*  clum  confrmare^I^ 

TV.  A  FOUKTH  rule^  or  canon  of  defcents,  is  this ;  Aat 
Ae  lineal  defcendants,  m  infinitum^  of  any  perfon  deceafod 
f  tx7  3  fliaU  reprefent  their  anceftor;  that  is,  (hall  ftand  in  the  fame, 
place  as  the  perfon  himfelf  would  have  done,  had  he  been 
firing* 

«  Co.  Litt.  1654  ^  I  Teui^  b. 


(8)  The  king  in  the  cafe  of  coparcener^  of  a  title  .of  hoMmrj 
snay  dired  which  one  of  them  and  her  iifae  (hall  bear  it ;  and  if 
the  iflue  of  that  one  become  exun&y  it  will  again  be  in  id^eyance^ 
if  there  are  defc.endants  of  more  than  one  (ifler  reroainbg.  But 
upon  the  failure  of  the  liTue  of  all,  except  one^  the  defcendant  of^ 
that  one  being  the  fole  heiri  will  have  a  right  to  claim>  and  to 
a(rume  the  dignity. 

There  are  inftances  of  a  ude*  on  account  of  a  defcent  to  A* 
males,  being  dormant^  or  in  abeyance,  for  many  centuries.  Hwrg^ 
Co.  Litt.  \^$» 

Lord  Coke  fays>  there  is  a  difference  in  an  office  of  honour^ 
which  (hall  be  executed  by  the  hulband  or  deputy  of  the  ddeft.  /&. 
Yet  when  the  office  of  great  chamberlain  had  defcended  to  two 
filters  coheircfies  of  the  duke  of  Ancafter,  one  of  whom  was  mar- 
ried to  Peter  Burrell,  efq.  the  judges  gave  it  as  their  opinion  in  the 
houfe  of  lords,  **  that  the  office  belongs  to  both  (ifters ;  that  the 
"  hulband  of  the  eldeft  is  not  of  right  inuded  to  execute  it;  and 
**  that  both  (ifters  may  execute  it  by  deputy,  to  be  approved  of 
^  by  them ;  fuch  deputy  not  being  of  a  degree  inferior  to  a  knight^ 
"  and  to  be  approved  of  by  the  king."    U.  et  Joum*  Dom%  Froc^ 

Thot 
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T*BT7d  the  duld,  grandchHd,  or  great  granddiild  (either 
Itiale  or  female)  of  the  eMeft  fon  fucceeds  before  the  yoangcr 
.fon,  and  (b  in  bffimtum  ^*  And  thefe  reprefentatives  IhaU 
take  neither  more  nor  kis,  but  jnft  fo  much  as  their  prioci* 
pak  would  have  done.  Aa  if  there  be  two  fifters,  MargareK 
md  Charlotte  \  and  Margaret  dies,  leaving  fix  daughters } 
and  then  John  Stiles  the  father  of  the  two  fifters  dies^  with* 
out  other  ifloe :  tliefe  fix  daughters  iball  take  among  theit^ 
cxaAly  the  fame  as  their  mother  Margaret  would  have  doney 
had  (he  been  living ;  that  is,  a  moiety  of  the  lands  of  John 
Stiles  in  coparcenary  :  fo  that,  upon  partition  made,  if  the 
land  be  divided  into  twelve  parts,  thereof  Charlotte  the  for*' 
living  fifter  (ball  have  fir,  and  her  fix  niecesy  the  daughters 
of  Margaret,  one  apiece.  ^ 

This  taking  by^  reprefenta^n  is  called  fucceiEoh  inJUrpet 
according  to  the  roots;  fince  all  the  branches  inherit  the 
fame  fliare  that  their  root,  whom  they  reprefent,  would  havtt  ■ 
done<  And  in  this  manner  alfo  was  the  Jewifh  fucceflioit  ■ 
directed  d  y  but  the  Roman  fomewhat  differed  from  it.  Ci 
the  defcending  line  die  right  of  reprefentation  continued  in 
it^iniiumy  and  the  inheritance  ftill  defcendcd  infiirpet :  as  if 
one  of  three  daughters  died,  leaving  ten  children,  and  then 
die  father  died  ^  the  two  furviving  daughters  had  each  one 
third  of  his  efie&s,  and  the  ten  grandchildren  had  the  re«« 
■uuning  third  divided  between  them.  And  fo  among  colla* 
teralsy  if  any  perfon  of  equal  degree  with  the  perfons  repre-^ 
fented  were  ftill  fubfifting,  (as  if  the  deceafed  left  one  bro-« 
ther,  and  two  nephews  the  font  of  another  brother)  the  fuc« 
ceflion  was  ftill  guided  by  the  roofs :  but,  if  both  the  bre-^ 
thren  were  dead  leaving  iflue,  then  (I  apprehend)  their  re^ 
prefentatives  in  equal  degree  became  themfelves  principals, 
and  fliared  the  inheritance  per  capita,  that  is,  (hare  and  (hare 
alike ;  they  being  themfelves  now  the  next  in  degree  to  the  [  art  J 
anceftor,  in  their  own  right,  and  not  by  right  of  reprefenta- 
tion \    So,  if  the  next  heirs  of  Titius  be.  fix  nieces,  three  by 

*  Hale.  H.  C.  L.  236, 2^7.  e  i/av,  xxo.  «.  ]•    Irft,  3.  i .  6. 
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one  filler,  two  by  another,  and  one  by  a  third  ;  his  inherit- 
ance by  the  Roman  law  was  divided  into  fix  parts,  and  one 
given  to  each  of  the  nieces  :  whereas-the  law  of  England  in 
this  cafe  would  ft  ill  divide  it  only  into  three  parts,  and  diftri- 
bute  it  perJUrpesy  thus ;  one  third  to  the  three  children  who 
Tcprefent  one  fitter,  another  third  to  the  two  who  reprefent 
the  fecond,  and  the  remaining  third  to  the  one.cluld  who  is 
the  fole  reprefentative  of  her  mother. 

This  mode  of  reprefentation  is  a  neceflary  confequence  of 
the  double  preference  given  by  our  law,  firft  to  the  male  if- 
liie,  and  next  to  the  firftbom  among  the  males,  to  both 
which  the  Roman  law  is  a  ftranger.  For  if  all  the  children 
of  three  fitters  were  in  England  to  claim  per  capita^  in  their 
own  right  as  next  of  kin  to  the  anceftor,  without  any  re- 
^£1  to  the  ftocks  from  whence  they  fprung,  and  thofe  chil* 
dren  were  partly  male  and  partly  female ;  then  the  eldeft  male 
among  them  would  exclude  not  only  his  own  brethren  and 
fitters,  but  all  the  ifiiie  of  the  other  two  daughters  \  or  elfe 
the  law  in  this  inttance  mutt  be  inconfittent  with  itfelf,  and 
depart  from  the  preference  which  it  conttantly  gives  to  the 
males,  and  the  firttborn,  among  perfons  in  equal  degree* 
Whereas,  by  dividing  the  inheritance  according  to  the  rootSy 
oxfiWpesj  the  rule  of  defcent  is  kept  uniform  and  fteady :  the 
ifiue  of  the  eldett  fon  excludes  all  other  pretenders,  as  the  fon 
himfelf  (if  living)  would  have  done ;  but  the  iflue  of  two 
daughters  divide  the  inheritance  between  them,  provided 
their  mothers  (if  living)  would  have  done  the  fame :  and 
among  thefe  feveral  iflties,  or  reprefentatives  of  the  refpeflive 
roots,  the  fame  preference  to  males  and  the  fame  right  of  pri- 
mogeniture obtain,  as  would  have  obtained  at  the  firtt  among 
the  roots  tliemfelves,  the  fons  or  daughters  of  the  deceafed. 
As  if  a  man  hath  two  fons,  A  and  B,  and  A  dies  leaving  two  ^ 
(2193  fons,  and  then  the  grandfather  dies  \  now  tlie  eldeft  fon  of  A 
(hall  fucceed  to  the  whole  of  bis  grandfather's  eftate  :  and  if 
A  had  left  only  two  daughters,  they  ihould  have  fucceeded 
alfo  to  equal  moieties  of  the  whole  in  exclufion  of  B  and 
his  ifluc.    But  if  a  man  hath  only  three  daughters,  C,  D, 

and 
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and  E  ;  and  C  dies  leaving  two  fons,  D  leaving  two  daugh- 
ters, and  £  leaving  a  daughter  and  a  fon  who  is  younger  than 
his  filter :  here  when  the  grandfather  dies,  the  eldeft  fou 
of  C  (hall  fucceed  to  one  third,  in  exclufion  of  the  younger  ; 
the  two  daughters  of  D  to  another  third  in  partnerfliip ;  and 
the  fon  of  £  to  the  remaining  third,  in  exclufion  of  his 
elder  filler.  And  the  fame  right  of  reprefentation,  guided 
and  reftratned  by  the  fame  rules  of  defcent,  prevails  down* 
wards  in  infinitunim 

Yet  this  right  does  not  appear  to  have  been  thoroughly 
eftabliihcd  in  the  time  of  Henry  the  fecond,  when  Glanvil 
wrote :  and  therefore,  in  the  title  to  the  crown  efpecially,  we 
find  frequent  contefts  between  the  younger  (but  furviving) 
brother  and  his  nephew  (being  the  fon  and  reprefentative  of 
the  elder  deceafed)  in  regard  to  the  inheritance  of  their  com- 
mon anceilor :  for  the  uncle  is  certainly  nearer  of  kin  to  the 
common  flock,  by  one  degree,  than  the  nephew ;  though  the 
nephew,  by  reprefenting  his  father,  has  in  him  the  right  of 
primogeniture.  The  uncle  alfo  was  ufually  better  able  to 
perform  the  fervices  of  the  fief;  and  befides  had  frequently  fu« 
perior  intereft  and  (Irength,  to  back  his  pretenfions  and  crufli 
the  right  of  his  nephew.  And  even  to  this  day,  in  the  Lower 
Saxony,  proximity  of  blood  takes  place  of  reprefentative  pri- 
mogeniture ;  that  is,  the  younger  furviving  brother  is  ad- 
mitted to  the  inheritance  before  the  fon  of  an  elder  deceafed  : 
which  occafioned  the  difputes  between  the  two  houfes  of 
Mecklenburg,  Schwerin  and  Strelitz,  in  1692  ^  Yet  Glan- 
vil, with  us,  even  in  the  twelfth  century,  feems^'to  declare 
for  the  right  of  the  nephew  by  reprefentation ;  provided 
the  tided  fon  had  not  received  a  provifion  in  lands  from  his 
father,  (or  as  the  civil  law  would  call  it)  had  not  been  foris- 
familiated, in  his  lifetime.  King  John,  however,  who  kept  r  ^ ^^  -i 
his  nephew  Arthur  from  the  throne,  by  difputing  this  right 
of  reprefentation,  did  all  in  his  power  to  abolifli  it  through- 
out the  realm  ^ :  but  in  the  time  of  his  fon,  king  Henry  the 

f  Mod.  tJn.  Hift.  xlii.  334.  ^  Hale,  H.  C.  L.  2x7. 229. 

g  /.  7.  r.  3. 

third, 

Vr 


AlO  Tie  RIGHT'S  BooicTL 

thirds  wc  £nd  the  rule  indUputably  fettled  in  the  manner  we 
jtave  here  laid  it  down  ^,  and  fo  it  has  continued  ever  finee* 
:And  thus  much  for  lineal  defcents. 

V.  A  FIFTH  rule  is,  that  on  failure  of  lineal  defcendantit 
or  iflUei  of  the  perfon  lad  feifed,  the  inheritance  (hall  defcend 
to  his  cdlatcral  relations,  being  of  the  blood  of  the  fiift  pur» 
ipfaafor }  fubje£l  to  the  three  preceding  rules. 

Thus  if  Geoffrey  Stiles  purchafes  land,  and  it  defcend« 
to  John  Stiles  his  fon,  and  John  dies  feifed  thereof  without 
liTue ;  whoever  fucceeds  to  this  inheritance  muft  be  of  the 
blood  of  Geoffrey  the  firft  purchafor  of  this  family '^  (9).  The 
fixa  purchafor,  per^mfitor^  is  he  who  firft  acquired  the  eftate 
to  his  family,  whether  the  fame  was  transferred  to  him  by 
fale  or  by  giftf  or  by  any  oth^r  method,  e;icept  only  that  of 
defcent. 

This  is  a  rule  almoft  peculiar  to  our  own  laws,  and  thofe 
of  a  Cmilar  original.    For  it  was  entirely  unknown  amonj^ 

i  nradon.  /.  2«  c  30.  §  s.  k  Co.  Lict.  I2» 

W    p.    I      |<i         '         f  "I  I         I"   '       ■■    ™  I    I    ■■■!  ■      11  I    HI    II  i»  1^^     n   ■     ^— ^— ^ 

(9)  To  be  of  the  blood  of  Geoffrey^  is  either  to  be  immediately 
defcended  from  him,  or  to  be  defcended  from  the  fame  couple  of 
common  anceftors.    Two  perfons  are  con/an^Hei,  or  are  of  the 
blood  (that  is,  whole  blood)  of  each  other,  who  are  defcended  fitMO 

ft 

the  fame  two  anceftor^. 

The  heir  and  anceflor  mail  not  only  have  two  common  anceflors 
with  the  original  purchafor  of  the  efiate,  but  muff  have  two  com- 
pion  ancellors  with  each  other ;  and  therefore  if  the  fon  purchafes 
lands  and  dies  without  iffiie,  and  it  defcends  to  any  heir  on  the  part 
of  the  father,  if  the  line  of  the  father  (hoqid  afterwards  become  ex* 
find,  it  cannot  p^af;  to  the  line  of  the  mother.  tiaU*s  Htft.  C.  L^ 
^46.  49  £.  3.  12.  And  for  the  fame  reafon  if  it  (hould  defcend 
to  the  line  of  any  femaltr,  it  can  never  afterwards,  upon  failure  of 
that  line,  be  tran^nitted  to  the  line  of  any  other  female,  for  accoidr 
ing  to  the  next  rule,  v/z.  the  fLxth,the  heir  of  the  perfon  lafl  feifed 
muft  be  a  collateral  kinfm^A  of  the  whole  blood* 

6  the 
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the  JewS)  Oreeksj  and  Romans :  none  of  whofe  laws  looked 
any  farther  than  the  perfon  himfelf  who  died  fetfed  of  thd 
eftate ;  but  affigned  him  ^n  heir,  without  Gonfidcring  by  what 
title  he  gained  it,  or  from  if  hat  anceftor  he  derived  it*  But 
the  law  of  Normandy  ^  agrees  with  our  law  in  this  refped : 
nor  indeed  is  that  agreement  to  be  wondered  at,  fince  thfi 
law  of  defccnts  in  both  is  of  feodal  origixlal ;  and  this  rule  or 
canon  cannot  otherwife  be  accounted  fo|r  tlxan  by  recurrin|^ 
to  feodal  principles. 

When  feuds  firft  began  to  be  hereditary,  it  was  mad^  Z 
neceflary  qualification  of  the  heir,  who  would  fucceed  tQ  a 
feud,  that  he  ihould  be  of  the  blood  of,  that  is  lineally  de- 
iicended  from,  the  firft  feudatory  or  purchafor.    Iq  confc*  f  3q;i  1 
quence  whereof,  if  a  vafal  died  feifed  of  a  feud  of  his  owa 
acqunring,  or  frudum  novum^  it  could  not  defcend  to  any  but 
lus  own  ofiipring ;  no,  not  even  to  his  brother^  becaufe  he 
was  not  defcended,  nor  derived  his  blood,  from  the  firft  ac« 
quirer.  But  if  ifwiisfeudumantiquum^  that  is,  one  defcended 
to  the  vafal  from  his  anceftors,  then  his  brotheri  or  fuch 
other  collateral  relation  as  was  defcended  and  derived  his 
blood  from  the  firft  feudatory,  might  fucceed  to  fuch  inherit* 
ance.    To  this  puVpofe  fpeaks  the  following  rule ;  <<  Jrater 
<<  frairi^  fine  legitimo  bqerede  defunBo^  in  henifido  quod  torum 
^  patris  fuit  fuccedat :  fin  autem  unus  efratrihus  a  domino  feum 
*«  dum  acceperiff  eo  defunBofine  legitimo  baerede^  f rater  ejus  in 
•f  feudum  nm  fiucedit  ".•'    The  true  feodal  reafon  for  which 
rule  was  this  \  that  what  was  given  to  a  man,  for  his  perfonal 
fervice  and  perlbnal  merit,  ought  not  to  defcend  to  any  but 
the  heirs  of  his  perlbn.     And  therefore,  as  in  eftates-tail, 
(which  a  proper  feud  very  much  refembled)  fo  in  the  feodal 
donation,  <*  nomen  haeredis^  in  prima  invefiitura  exprejfum^ 
<•  ^ntum  ad  defcendentef  ex  corpore  primi  vafalli  extenditur  :  et 
•«  non  ad  collaterales^  nifi  ex  corpore  primi  vafeJli  five  fiipkis 
««  defcendant  ■  i^   the  will  of  the  donor,  or  original  lord, 
(when  feuds  were  turned  from  life  eftates  into  inheritances) 
Slot  being  to  maj^e  tbcm  abfolutcly  hereditary,  like  the  Ro- 

1  Or,  Cm/Um.c^*s*  *  Cng»  /•  i.  (•  f*  )  }6t 
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man  allodium^  but  hereditary  only  fub  modo  ;'  not  hereditary 
to  tlie  coUateral  relations,  or  lineal  anceftors,  or  hufband,  or 
wife  of  the  feudatory,  but  to  the  ifiue  defcended  from  his 
body  only. 

However,  in  procefs  of  time,  when  the  fcodal  rigour  was 
in  part  abated,  a  method  was  invented  to  let  in  the  collateral 
relations  of  the  grantee  to  the  inheritance,  by  granting  him 
'    zfiuJum  tisvum  to  hold  utfeudum  antiquum  ;  that  is,  with  all 
the  qualities  annexed  of  a  feud  derived  from  his  anceitors  ; 
and  then  the  collateral  relations  were  admitted  to  fucceed 
even  in  infinitum^  becaufe  they  might  have  been  of  the  blood 
[  222  J  ^^3  ^^^^  ^s  defcended  from,  the  firft  imaginary  purchafor.  For 
fince  it  is  not  afcertained  in  fuch  general  grants,  whether  this 
feud  fhall  be  held  utfeudum  paternum  oxfeudum  aviium,  but 
uifeudum  antiquum  merely  \  as  a  feud  of  indefinite  antiquity; 
that  is,  fince  it  is  not  afcertained  from  which  of  the  anceftors 
of  the  grantee  this  feud  (hall  be  fuppofed  to  have  defcended; 
the  law  will  not  afcertain  it,  but  will  fuppofe  any  of  his  an- 
ceftors, pro  re  nata^  to  have  been  the  firft  purchafor :  and 
therefore  it  admits  any  of  his  collateral  kindred  (who  have 
the  other  nectflary  requifites)  to  the  inheritance,  becaufe 
every  collateral  kinfman  muft  be  defcended  from  fome  one  of 
his  lineal  anceftors. 

Of  this  nature  are  all  the  grants  of  fee-fimple  eftates  of 
this  kingdom  ;  for  there  is  now  in  the  law  of  England  no 
fuch  thing  as  a  grant  of  7i  feodum  novum^  to  be  held  ut  novum  i ' 
unlefs  in  the  cafe  of  a  fee-tail,  and  there  we  fee  that  this  rule 
is  ftridly  obferved,  and  none  but  the  lineal  defcendants 
of  the  firft  donee  (or  purchafor)  are  admitted  \  but  every 
grant  of  lands  in  fee-fimple  is  with  us  2ifeudum  novum  to  be 
held  ut  antiquum^  as  a  feud  whofe  antiquity  is  indefinite:  and 
therefore  the  colbteral  kindred  of  the  grantee,  or  defcendants 
from  any  of  his  lineal  anceftors,  by  whom  the  lands  might 
have  poffibly  been  purchafed,  are  capable'  of  being  called  to ' 
the  inheritance. 

Yet,  when  an  eftatc  hath  really  defcended  in  a  courfe  of 

inheritance  to  the  perfon  laft  feifcd,  the  ftrifl  rule  of  the 

k  J  3  feodal 
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feodal  law  is  dill  ob£erved ;  and  none  are  admitted,  but  the 
heirs  of  thofe  through  whoip  the  inheritance  hath  pafled :  for 
all  others  haVe  demonftrably  none  of  the  blood  of  the  firft 
purchafor  in  them,  and  therefore  fliall  never  fucceed.  As, 
if  lands  come  to  John  Stiles  by  defcent  from  his  mother  Lucy 
Baker,  no  relation  of  his  father  (as  fuch)  (hall  ever  be  his 
heir  of  thefe  lands ;  and,  vice  verfa,  if  they  defcended  from 
his  father  Geoffrey  Stiles,  no  relation  of  his  mother  (as  fuch) 
fliall  ever  be  admitted  thereto  ;  for  his  father's  kindred  have 
none  of  his  mother's  blood,  nor  have  his  mother^s  relations 
any  (hare  of  his  father's  blood.  And  fo,  if  the  eftate  defcend- 
ed from  his  father's  father,  George  Stiles ;  the  relations  of 
his  father's  mother,  Cecilia  Kempe,  (hall  for  the  fame  reafon  [  223  J 
never  be  admitted,  but  only  thofe  of  his  father's  father  (10). 
This  is  alfo  the  rule  of  the  French  law  o,  which  is  derived 
from  tlie  fame  feodal  fountain. 

Here  we  may  obferve,  that  fo  far  as  the  feud  is  really  ^/z- 
tiquumi  the  law  traces  it  back,  and  will  not  fufFer  any  to  in-> 
herit  but  the  blood  of  thofe  anceflors,  from  whom  the  feud  / 
was  conveyed  to  the  late  proprietor.  But  jvhen,  through 
length  of  time,  it  can  trace  it  no  farther ;  as  if  it  be  not 
known  whether  his  grandfather,  George  Stiles,  inherited  it 
from  his  father  Walter  Stiles,  or  his  mother  Chriftian  Smith, 
or  if  it  appear  that  his  grandfather  was  the  firft  grantee,  and 
fo  took  it  (by  the  general  law)  as  a  feud  of  indefinite  anti- 
quity ;  in  either  of  thefe  cafes  the  law  admits  the  defcendants 
of  any  anceftor  of  George  Stiles,  eitlier  paternal  or  mater- 

«  Domat.  part  2.  fr» 

> 

(10)  Hence  the  exprcflion  heir  at  law,  muft  always  be  ufcd 
with  a  reference  to  a  fpecific  eftate  ;  for  if  an  only  child  has  taken 
by  defcent  an  eftate  from  his  father^  and  another  from  his  mother, 
upon  his  death  without  ifTae,  thefe  eftates  will  defcend  to  two  dif- 
ferent pcrfons :  fo  alfo  if  his  two  grandfathers  and  two  grand- 
mothers had  each  an  eftate,  which  defcended  to  his  fathci  or  mo- 
ther, whom  I  fuppofe  alfo  to.  be  only  children,  then,  as  before, 
thefe  fc^ur  eftates.will  dcfccnd  to  four  difFcrent  heirs. 

Vol.  11.  S  nal, 
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nal)  to  be  in  their  due  order  the  heirs  to  John  Stiles  of  this 
eftate :  becaufe  in  the  iiril  cafe  it  is  really  uncertain,  and  in 
the  fecond  cafe  it  is  fuppofed  to  be  uncertain^  whether  the 
grandfather  derived  his  title  from  the  part  of  his  father  or 
his  mother. 

This  then  is  the  great  and  general  principle,  upon  which 
the  law  of  collateral  inheritances  depends ;  that,  upon  failure 
of  ifTue  in  the  lad  proprietor,  the  eftate  (hall  defcend  to  the 
blood  of  the  firft  purchafor ;  or,  that  it  iliall  refult  back  to 
the  heirs  of  the  body  of  that  anceftor,  from  whom  it  either 
really  has,  or  is  fuppofed  by  fi£lion  of  law  to  have  originally 
defcended:  according  to  the  rule  laid  down  in  the  year 
books/,  Fitzlicrbert*J,  Brook  %  and  Hale*,  "that  he  who 
*'  would  have  been  heir  to  the  father  of  the  deceafed"  (and, 
of  courfc,  to  the  mother,  or  any  other  real  or  fuppofed  pur- 
chafing  anceftor)  '*  (hall  alfo  be  heir  to  the  fon ;"  a  maxim, 
that  will  liold  univcrfally,  except  in  the  cafe  of  a  brother  or 
Cfter  of  t1-.e  HaIF  blood,  which  exception  (as  we  fliallfee  here- 
after) depends  upon  very  fpecial  grounds. 

The  rules  of  inheritance  that  remain  are  only  rules  of  evi- 
dence, calculated  to  inveftigate  who  the  purchafing  anceftor 
r  224  ]  ^^^  9  which /^y^x/rf//  verf  autlquis  has  in  procefs  of  time  been 
forgotten,  and  is  fuppofed  fo  to  be  in  feuds  that  are  held  ut 
antiqu'u. 

VL  A  SIXTH  rule  or  canon  therefore  is,  that  the  collateral 
heir  of  the  pcrfon  laft  fcifcd  muft  be  his  next  collateral  kinf- 
man,  of  the  whole  blood. 

First,  he   muft  be  his  next  collateral  kinfman,  either 

perfonally  ox  jure  rcprefcntatioms  (11);  which  proximity  is  rcc- 

« 

p  M.  iiEdw.  ly.  14.  '  lh\d'  jS. 

q  Air,  t,  Hifavt.  2.  •  H.  C.  L.  143. 


(i  i)  This  is  only  true  in  the  paternal  line  ;  for  when  the  pater- 
nal and  ftiaternal  lines  arc  both  admitted  to  the  inheritance,  the 
moil  remote  collateral  kinfman  ex  parte  patermiy  will  inherit  before 
the  nearcft  ex  p.vte  maurna.     Sec  p.  236.  foft. 

koned 
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koned  according  to  the  canonical  degrees  of  confanguinity 
before-mentioned.  Therefore,  the  brother  being  in  the  firft 
degree,  he  and  his  defcendants  fliall  exclude  the  uncle  and 
his  ifTue,  who  is  only  in  the  fecond^  And  herein  confifts 
the  true  reafon  of  the  different  methods  of  computing  the  de- 
grees of  confanguinity,  in  the  civil  law  on  the  one  hauid,  and 
in  the  canon  and  common  laws  on  the  other.  The  civil  law 
regards  confanguinity  principally  with  refpeft  to  fucceflions^ 
.and  therein  very  naturally  confiders  only  the  perfon  deceafcd, 
to  whom  the  relation  is  claimed  :  it  therefore  counts  the  de- 
grees of  kindred  according  to  the  number  of  perfons  through 
whom  the  claim  muft  be  derived  from  him  i  and  ma,kes  not 
only  his  great  nephew  but  alfo  his  firft-coufin  to  be  both  re* 
lated  to  him  in  the  fourth  degree;  becaufe  there  are  three  per- 
fons between  him  and  each  of  them.  The  canon  law  re* 
gards  confanguinity  principally  with  a  view  to  prevent  incef- 
tuous  marriages,  between  thofe  who  have  a  large  portion  of 
the  fame  blood  running  in  their  refpe£tive  veins  ;  and  there- 
fore looks  up  to  the  author  of  tliat  blood,  or  the  common  an- 
ceftor,  reckoning  the  degrees  from  him ;  fo  that  the  great 
nephew  is  related  in  the  third  canonical  degree  to  the  perfon 
propofed,  and  the  firft-coufm  in  the  fecondf  the  former  being 
diftant  three  degrees  from  the  common  anceflor,  (the  father  of 
the  propofitus)  and  therefore  deriving  only  one  fourth  of  his 
blood  from  the  fame  fountain  j  the  latter,  and  alfo  the  propo^ 
Jitus  himfelf,  being  each  of  them  diftant  only  two  degrees  from 
the  common  anceftor,  (the  grandfather  of  each)  and  thefcfore 
having  one  half  of  eich  of  their  bloods  the  fame.  The  com- 
mon law  regards  confanguinity  principally  with  refpeft  to  de- 
fcents  \  and,  having  therein  the  fame  obje£l  in  view  as  the 
civil,  it  may  feem  as  if  it  ought  to  proceed  according  to  the 
civil  computation.  But  as  it  alfo  refpcfts  the  purchafing  an-  [  ^^5  ^1 
ceftor,  from  whom  the  eftate  was  derived,  it  therein  refembles 
the  canon  law,  and  therefore  counts  it's  degrees  In  the  fame 
manner.  Indeed  the  defignatlon  of  perfon,  in  feeking  for  the 
next  of  kin,  will  come  to  exaftly  the  fame  end  (though  the 
degrees  will  be  differently  numbcreti)  whichever  method  of 
computation  we  fuppofc  the  law  of  England  to  ufc ;  fince  the 

S  a  right 
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right  of  reprefentation,  of  the  parent  by  the  iflue,  is  allowed 
to  prevail  in  infinitum  (12).  This  allowance  was  abfolutely  no* 
ceiTary,  elfe  there  would  have  frequently  been  many  claimants 
in  exa£lly  the  fame  degree  of  kindred^  as  (for  inftance)  uncles 
and"  nephews  of  the  deceafed  ;  which  multiplicity,  though  no 
material  inconvenience  in  the  Roman  law  of  partible  inherit- 
ances, yet  would  have  been  produftivc  of  endlefs  confufion 
where  the  right  of  fole  fucceflion,  as  with  us,  is  eflabliflied. 
The  iflue  or  defcendants  therefore  of  John  Stiles's  brother  are " 
all  of  them  in  the  firft  degree  of  kindred  with  refpefl:  to  in- 
heritances, thofe  of  his  uncle  in  the  fccond,  and  thofe  of  his 
great  uncle  in  the  third  \  as  their  refpeftive  anceftors,  if  liv- 
ing, would  have  been ;  and  are  feverally  called  to  the  fuc- 
ceflion in  right  of  fuch  their  reprefentative  proximity. 

The  right  of  reprefentation  being  thus  eftabliflied,  the  for- 
mer part  of  the  prefent  rule  amounts  to  this  j  that,  on  failure 
of  iflue  of  the  perfon  laft  feifed,  the  inheritance  fhall  defcend 
to  the  other  fubfifting  iflue  of  his  next  immediate  anceftor. 
Thus,  if  John  Stiles  dies  without  iflue,  his  eftate  fhall  defcend 
to*  Francis  his  brother,  or  his  reprefentatives ;  he  being  li- 
neally defcended  from  GeofFrey  Stiles,  John's  next  immediate 
anceftor,  or  father.  On  failure  of  brethren,  or  fifters,  and 
their  ifliie,  it  (hall  defcend  to  the  uncle  of  John  Stiles,  the 
lineal  defcendant  of  his  grandfather  George,  and  fo  on  in  in^ 

(12)  The  Editor  conceives  that  the  true  and  only  way  of  afcer* 
taining  an  heir  at  law  in  any  line  or  branch,  is  by  the  reprefenta- 
tion of  brothers  or  iiftersin  each  generation,  and  that  the  introdac- 
tion  of  the  compatatioa  of  kindred,  either  by  the  canon  or  civil 
law,  into  a  treatife  upon  defcents,  may  perplex  and  can  never  afliil ; 
for  if  we  refer  this  flxth  rale  either  to  (he  civil  or  canon  law,  it 
will  in  many  inftances  be  erroneous.  It  is  certain  that  a  greac- 
grandfon  of  the  father's  brother  will  inherit  before  a  fon  of  the 
grandfather's  brother ;  yet  the  latter  is  the  next  collateral  kin/man  ac- 
cording to  both  the  canon  and  civil  computation  ;  for  the  former 
is  in  the  fourth  degree  by  the  canon,  and  the  fixth  by  the  civil  Ia\y  . 
the  latter  is  in  the  third  by  the  canon,  and  the  fifth  by  the  civil  ;^ 
but  in  the  defcent  of  real  property  the  former  mult  be  preferred. 

7  Jinitum* 
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fimtum.  'Sftrj  fimilar  to  which  was  the  law  of  inheritance 
among  the  antient  Germans,  our  progenitors  :  "  haeredcs fuc- 
•*  cefforefquey  fui  cuique  liberty  et  nullum  tejlamenium  :  J!  libcri 
**  non  funtj  proximus  gradus  in  poffe/jloneyfratresjpatruiy  avun^ 
«  tuli '." 

Now  here  it  muft  be  obferved,  that  the  lineal  anccftors,  r  226  3 
though  (according  to  the  firft  rule)  incapable  themfelves  of 
fucceeding  to  the  cftate,  becaufe  it  is  fuppofed  to  have  already 
pafTed  them,  are  yet  the  common  (locks  from  which  the  next 
fucceiTor  muft  fpring.  And  therefore  in  the  Jewifh  law, 
which  in  this  refpeft  entirely  correfponds  with  ours",  the  father 
or  other  lineal  anceftor  is  himfelf  faid  to  be  the  heir,  though 
long  fince  dead,  as  being  rcprefented  by  the  perfons  of  his  if- 
fue ;  who  are  held  to  fucceed  not  in  their  own  rights,  as  bre- 
thren, uncles,  isfc^  but  in  right  of  reprefentation,  as  the  ofF- 
fpring  of  the  father,  grandfather,  iffcy  of  the  deceafed"^.  But, 
though  the  common  anceftor  be  thus  the  root  of  the  inherit- 
ance, yet  with  us  it  is  not  neceflary  to  name  him  in  making  out 
the  pedigree  or  defcent.  For  the  defcent  between  two  brothers 
is  held  to  be  an  immediate  defcent ;  and  therefore  title  may  be 
made  by  oqe  brother  or  his  reprefcntatives  to  or  through  ano- 
ther, without  mentioning  their  common  father  *.  If  Geof- 
frey Stiles  hath  two  fons,  John  and  Francis,  Francis  may 
claim  as  heir  to  John,  without  naming  their  father  GeofFrey ; 
and  fo  the  fon  of  Francis  may  claim  as  couiln  and  heir  to 
Matthew  the  fon  of  John,  without  naming  the  grandfather ; 
vrs.  as  fon  of  Francis,  who  was  the  brother  of  John,  who 
was  the  father  of  Matthew.  But  though  the  common  anceftors 
are  not  named  in  deducing  the  pedigree,  yet  the  law  ft  ill  re- 
fpefts  them  as  the  fountains  of  inlieritable  blood  :  and  there- 
fore, in  order  to  afcertain  the  collateral  heir  of  John  Stiles,  it 
is  firft  necefiary  to  recur  to  his  anceftors  in  the  firft  degree ; 
and  if  they  have  left  any  other  iflue  befides,  Jolin,  that  ifTue 
will  be  his  heir*     On  default  of  fuch,  we  muft  afcend  one 

t  Tacitus  de  mor.  Germ,  ai*  '  i  Sid.  193.  i  Veatr.  423.   i  Lev* 

■  Numb.  c.  27.  60.     la  Mod.  619. 

V  Sdiicn*  dejufc,  Ebr.  t.  la. 
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ftcp  higher,  to  the  anceftors  in  the  fecond  degree,  and  thea 
to  thofe  in  the  third,  and  fourth,  and  fo  upwards.//i  infiniium  i 
till  fome  couple  of  ancedors  be  found,  who  have  other  iiTue 
defcending  from  them  befides  the  deceafed,  in  a  parallel  or 
collateral  line.  From  thefe  anceftors  tlie  heir  of  John  Stilei 
muft  derive  his  defcent ;  and  in  fuch  derivation  the  fame 
E  227  ]  rules  muft  be  obferved,  with  regard  to  the  fex,  primogeniture, 
and  reprefentation,that  have  before  beenlaid  down  with  regard 
to  lineal  defcents  from  the  perfon  of  the  laft  proprietor* 

But,  fecondly,  the  heir  need  not  be  the  ncareft  kinfman 
abfolutely,  but  only  fub  modo ;  that  is,  he  muft  be  tlie  neareft 
kinfman  of  the  whole  blood  \  for  if  there  be  a  much  nearer 
kinfman  of  the  half  blood,  a  diftant  kinfman  of  the  whole 
bipod  fliall  be  admitted,  and  the  other  entirely  excluded :  nay, 
the  eftate  (hall  efcheat  to  the  lord,  fooner  than  the  half  blood 
ihall  inherit, 

A  KINSMAN  of  the  whole  blood  is  he  that  is  derived,  not 
pnly  from  the  fame  anceftor,  but  from  the  fame  couple  of  an- 
ceftors. For,  as  every  man's  own  blood  is  compounded  of 
the  bloods  of  his  refpe£live  anceftors,  he  only  is  properly  of 
the  whole  or  entire  blood  with  another,  who  hath  {ft>  far  a$ 
the  diftance  of  degrees  will  permit)  all  the  fame  ingredients 
in  the  compofition  of  his  blood  that  the  other  hath.  Thus, 
the  blood  of  John  Stiles  being  compofcd  of  thofe  of  Geoffrey 
Stiles  his  father  and  Lucy  Baker  his  mother,  therefore  hi^ 
brother  Francis,  being  defcended  from  both  the  fame  parents, 
hath  entirely  the  fame  blood  with  John  Stiles  \  or  he  is  his 
brother  of  the  whole  blood.  But  if,  after  the  death  of  Geof- 
frey, Lucy  Baker  the  mother  marries  a  fecond  hufband, 
Lewis  Gay,  and  hath  iflue.  by  him  ;  the  blood  of  this  iflue, 
being  compcjunded  of  the  blood  of  Lucy  Baker  (it  is  true)  on 
the  one  part,  but  that  of  Lewis  Gay  (inftead  of  Geoffrey 
Stiics)  on  the  other  part,  it  hath  therefore  only  half  the  fame 
ingredient.")  '.vith  that  of  John  Stiles;  io  that  he  is  only  his 
brother  of  tlu  half  blood,  and  for  that  reafon  they  ihall  never 
inherit  to  each  other.    So  alf0|  if  the  father  has  two  fon^,  A 

find 
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and  B,  by  difFcrent  venters  or  wives ;  now  thefe  two  brethren 
are  not  brethren  of  the  whole  bloody  and  therefore  (hall  never 
inherit  to  each  other,  but  the  edate  (Iiall  rather  efcheat  to  the 
lord.  Nay,  even  if  the  father  dies^  and  his  lands  defcend  to 
his  elded  fon  A^  who  enters  thereon,  and  dies  feifcd  without 
iflue  i  ilill  B  (hall  not  be  heir  to  this  edate,  becaufe  he  is 
only  of  the  half  blood  to  A,  the  perfon  lad  feifed :  but  it  fliall 
defcend  to  a  fider  (if  any)  of  the  whold  blood  to  A  :  for  in 
fuch  cafes  the  maxim  is,  that  the  feifin  ox  pojfejfto  fratns  fa* 
cit  fororem  effe  baeredem.  Yet,  had  A  died  without  entry, 
then  B  might  have  inherited  5  not  as  heir  to  A  his  half-bro-  [  228  ] 
ther,  but  as  heir  to  their  common  father,  who  was  the  per- 
fon lad  acluaily  feifed  >  (13)* 

This  total  cxclufion  of  the  half  blood  from  the  inherit- 
ance, being  almod  peculiar  to  our  own  law,  is  looked  upon 
as  a  drange  hard(hip  by  fuch  as  are  unacquainted  with  the 
reafons  on  which  it  is  grounded.  But  thefe  cenfures  arife 
i^om  a  mifapprehenfion  of  the  rule,  which  is  not  fo  much  to 
be  confidered  in  the  light  of  a  rule  of  defcent,  as  of  a  rule  of 
evidence  \  an  auxiliary  rule,  to  carry  a  former  into  execution. 
And  here  we  mud  again  remember,  that  the  great  and  moft , 
univerfal  principle  of  collateral  inheritances  being  this,  that 
the  heir  to  Vifeudum  untiquum  mud  be  of  the  blood  of  the  firft 
feudatory  or  purchafor,  that  is,  derived  in  a  lineal  defcent  from 
him ;  it  was  originally  requifite,  as  upon  gifts  in  tail  it  dill  is, 

yHale.  H.  C.  L.238. 


(13)  Of  fome  inheritances  there  cannot  be  a  feifin,  or  2l  pojfejjjo 
fratris ;  as  ^f  the  eldeft  brother  dies  before  a  prefentation  to  an  ad- 
vowfon,  it  will  defcend  to  the  half-brother  as  heir  to  the  perfon  laft 
feifed,  and  not  to  the  fiikr  of  the  whole  blood.  I  Burn.  £c.  11.  So 
of  reverfions,  remainders,  and  executory  devifes,  there  can  be  no 
feiiin  ox pojjejpo  fidirh  ;  and  if  they  are  rcferved  or  granted  to  A  zxJl 
his  heirs,  he  who  is  heir  to  A  when  they  come  into  pofl'eilion,  is  en- 
titled to  them  by  defcent ;  that  is,  that  perfon  who  would  have  been 
heir  to  A,  if  A  had  Jived  fo  long,  and  had  then  died  adually 
fefed.     2  Woodd.  256.     Fearnty  448.     2  Wilf.  29. 
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to  make  out  the  pedigree  of  the  heir  from  the  firft  donee  or 
'  purchafor,  and  to  (Iiew  that  fuch  heir  was  his  lineal  repre- 
fentative.  But  when,  by  length  of  time  and  a  long  courfe 
•of  dcfcents,  it  came  (in  thofe  riide  and  unlettered  ages)  to 
be  forgotten  who  was  really  the  firft  feudatory  or  purchafor, 
and  thereby  the  proof  of  an  aftual  defcent  from  him  became 
impoffible ;  then  the  law  fiibftituted  what  fir  Martin  Wright* 
calls  a  reafonabU^  in  the  ftead  of  an  impoffible^  proof :  for  it 
remits  the  proof  of  an  a£iual  defcent  from  the  firft  purchafor  ; 
and  only  requires  in  lieu  of  it,  that  the  claimant  be  next  of 
the  whole  blood  to  the  peirfon  laft  in  pofleffion  ;  (or  derived 
from  the  fame  couple  of  anceftors)  which  will  probably  an- 
fwer  the  fame  end  as  if  he  could  trace  his  pedigree  in  a  direA 
line  from  the  firft  purchafor.  For  he  who  is  my  kinfman  of 
the  whole  blood  can  have  no  anceftors  beyond  or  higher  than 
the  common  ftock,  but  what  are  equally  my  anceftors  alfo ; 
and  mine  are  vice  verfa  his :  he  therefore  is  very  likely  to  be 
derived  from  that  unknown  anceftor  of  mine,  from  whom  the 
inheritance  defcended.  But  a  ktnfman  of  the  half  blood  has 
but  one  half  of  his  anceftors  above  the  common  ftock  the 
fame  as  mine ;  and  tlierefore  there  is  not  the  fame  probability 
of  that  ftanding  requifite  in  the  law,  that  he  be  derived  from 
the  blood  of  the  firft  pUrchafor. 

[  229  3  To  illuftrate  this  by  example.  Let  there  be  John  Stiles, 
and  Francis,  brothers,  by  the  fame  father  and  mother,  and 
another  fon  of  the  fame  mother  by  Lewis  Gay  a  fecond  huf- 
band.  Now,  if  John  dies  feifed  of  lands,  but  it  is  uncertain 
whether  they  defcended  to  him  from  his  father  or  mother ;  in 
this  cafe  his  brother  Francis,  of  the  whole  blood,  is  qualified 
to  be  his  heir ;  for  he  is  fure  to  be  in  the  line  of  defcent  from 
the  firft  purchafor,  whether  it  were  the  line  of  the  father  or 
the  mother.  But  if  Francis  fliould  die  before  John,  without 
iffiae,  the  mother's  fon  by  Lewis  Gay  (or  brother  of  the  half 
blood)  is  utterly  incapable  of  being  heir ;  for  he  cannot  prove 
his  defcent  from  the  firft  purchafor,  who  is  unknown,  nor 
has  he  that  fair  probability  which  the  law  admits  as  prefump- 
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tive  evidencei  fince  he  is  to  the  full  as  likely  not  to  be  de- 
fcended  from  the  line  of  the  firfl:  purchafor,  as  to  be  dcfcend- 
ed:  and  therefore  the  inheritance  (hail  go  to  the  neareft  rela-     ' 
tion  poffeffed  of  thisL  prefumptive  proof,  the  whole  blood. 

And,  as  this  is  the  cafe  in  feudis  antiquis^  where  there 
really  did  once  exift  a  purchafing  anceftor,  who  is  forgotten;  it 
is  alfo  the  cafe  in  feudis  novis  held  ut  antiqtds^  where  the  pur- 
chafing anceftor  is  merely  ideal,  and  never  exifted  but  only 
in  fiftion  of  law.  Of  this  nature  are  all  grants  of  lands  in 
fee-fimple  at  this  day,  which  are  inheritable  as  if  they  de- 
fcended  from  fome  uncertain  indefinite  anccflor,  and  therefore 
any  of  the  collateral  kindred  of  the  real  modern  purchiafor 
(and  not  his  own  offspring  only)  may  inherit  them,  pro- 
vided they  be  of  the  whole  blood ;  for  all  fuch  are,  in  judg- 
ment of  law,  likely  enough  to  be  derived  from  this  indefinite 
anceftor  :  but  tliofc  of  the  half  blood  are  excluded,  for  want 
of  the  fame  probability.  Nor  fhould  this  be  thought  hard, 
that  a  brother  of  the  purphafor,  though  only  of  the  half 
blood,  muft  thus  be  difinherited,  and  a  mere  remote  relation 
of  the  whole  blood  admitted,  merely  upon  a  f  jppofition  and 
fiction  of  law :  fince  it  is  only  upon  a  like  fuppofition  and 
fiftion,  that  brethren  of  purchafors  (whether  of  the  whole  or 
half  blood)  are  entitled  to  inherit  at  all  :  for  we  have  feen 
that  in  feudis  JlriFte  novis  neither  brethren  nor  any  other  col- 
laterals were  admitted.  As  therefore  in  feudis  antiquis  we  r  200  1 
have  feen  the  reafonablenefs  of  excluding  the  half  blood,  *  if 
by  a  fiftion  of  law  a  fcudum  novum  be  made  defcendible  to 
collaterals  as  if  it  was  feudum  aniiquurny  it  is.juft  and  equita- 
ble.that  it  ftiould  be  fubjecl  to  the  f*ime  rcilriciions  as  well  as 
the  fame  latitude  of  defcent. 

Perhaps  by  this  time  the  cxclufion  of  the  half  blood  does 
not  appear  altogether  fo  unreafonable  as  at  firil  fight  it  is  apt 
to  do.  It  is  certainly  a  very  fine-fpun  and  fubtle  nicety : 
but,  confidering  the  principles  upon  which  our  law  is  found- 
ed, it  is  not  an  injuftice,  nor  always  a  hurdfhip  ;  fince  even 
the  fuccefiion  of  the  whole  blood  was  originally  a  beneficial 

indul- 
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indulgence,  rather  than  the  ftriA  right  of  collaterals  :  and, 
though  that  indulgence  is  not  extended  to  the  demi-kindred, 
yet  they  are  rarely  abridged  of  any  right  which  they  could 
poflibly  have  enjoyed  before.  The  doftrine  of  the  whole  blood 
was  calculated  to  fupply  the  frequent  impoilibility  of  proving 
a  defcent  from  the  firft  purchafor,  without  fomc  proof  of 
which  (according  to  our  fundamental  maxim)  there  can  be 
no  inheritance  allowed  of.     And  this  purpofe  it  anfwers,  for 
the  mod  part,  efFedlually  enough.  I  fpeak  with  thefe  reftric- 
tions,  becaufe  it  does  not,  neither  c:in  any  other  method,  an- 
fwer  this  purpofe  entirely.     For  though  all  the  anceftors  of 
John  Stiles,  above  the  common  {lock,  are  alfo  the  anceftors 
of  his  collateral  kinfman  of  the  whole  blood  ^  yet,  unlefs  that 
common  ftock  be  in  the  firft  degree,  (that  is,  unlefs  they  have 
the  fame  father  and  mother)  there  will  be  intermediate  ancef- 
tors below  the  common  ftock,  that  belong  to  either  of  them 
refpe£iively,  from  which  the  other  is  not  defcended,  and 
therefore  can  have  none  of  their  blood.    Thus,  though  John 
Stiles  and  his  brother  of  the  whole  blood  can  each  have  no 
other  anceftors,  than  what  arc  in  common  to  them  both ;  yet 
with  regard  to  his  uncle,  where  the  common  ftock  is  remov- 
ed one  degree  higher,  (that  is,  the  grandfather  and  grandmo- 
ther) one  half  of  John's  anceftors  will  not  be  the  anceftors  of 
Ills  uncle :  his  patruus^  or  father's  brother,  derives  not  his 
defcent  from  John's  maternal  anceftors ;  nor  his  avunculus^  or 
mother's  brother,  from  thofe  in  the  paternal  line.     Here  then 
£231  jthe  fupply  of  proof  is  deficient,  and  by  no  means  amounts  to 
a  certainty :  and  the  higher  tli£  common  ftock  is  removed, 
the  more  will  even  the  probability  decreafe.     But  it  muft  be 
oblVrvcd,  that  (upon  the  fame  principles  of  calculation)  the 
half  blood  have  always  a  much  lefs  chance  to  be  dcfcended 
from  an  unknown  indefinite  ancdlor  of  the  deceafeci,  than 
the  whole  blood  in  the  fame  degree.     As,  in  the  firft  degree, 
the  whole  brother  of  John  Stiles  is  fure  to  be  dcfcended  from 
that  unknown  anceftor ;  his  half  brotlisr  has  only  an  even 
cliance,  for  half  John's  anceftors  are  not  his.  So,  in  the  fccond 
degree,  John's  uncle  of  the  v/hole  blood  has  an  even  ciiancc ; 
but  tlic  chances  are  three  to  one  agalnft  his  uncle  of  the  half 

blcod. 


Ch.  I  ♦•  ^Things.  jji 

blood,  for  three«fourths  of  John's  anccftors  are  not  his.  In 
like  manner,  in  the  third  degree,  the  chances  are  only  three 
to  one  againft  John's  great  uncle  of  the  whole  blood,  but 
they  arc  feven  to  one  againfthis  great  uncle  of  the  half  blood, 
for  fcven-eights  of  Johr/s  anceftors  have  no  connexion  m 
blood  with  him.  Therefore  the  much  lefs  probability  of  the 
half  blood's  defcent  from  the  fird  purchafor,  compared  with 
that  of  the  whole  blood,  in  the  feveral  degrees,  has  occaiioned 
a  general  exclution  of  the  half  blood  in  all. 

But,  while  I  thus  illuftrate  the  reafon  of  excluding  the 
half  blcod  in  general,  I  mull  be  impartial  enough  to  own, 
that,  in  fome  inftances,  the  praftice  is  carried  farther  than 
the  principle  upon  which  it  goes  will  warrant.  Particularly, 
when  a  kinfman  of  the  whole  blood  in  a  remoter  degree,  as 
the  uncle  or  great  uncle,  is  preferred  to  one  of  the  half 
blood  in  a  nearer  degree,  as  the  brother  :  for  the  half  brother 
hath  the  fame  chance  of  being  defcended  from  the  purchaGng 
anceftor  as  the  uncle  j  and  a  thrice  (14)  better  chance  than  the 
great  uncle,  or  kinfman  in  the  third  degree.  It  is  alfo  more, 
cfpecially  overftrained,  when  a  man  has  two  fons  by  different 
venters,  and  the  cilate  on  his  death  defcends  from  him  to  the 
elded,  who  enters,  and  dies  without  iiTue ;  in  which  cafe 
the  younger  fon  cannot  inherit  this  eflhte,  becaufe  he  is  not 
of  the  whole  blood  to  the  laft  proprietor  *.  This,  it  mud  be 
owned,  carries  a  harJfiiip  with  it,  even  upon  feodal  princi- 

«  A  ftill  harder  cxCt  than  this  hap-  daughter  fhouH  retain  only  her  original 

pened  M.  loEdw.  JJl.     On  the  deat'.i  fourth  part  of  their  common  father's 

of  a  man,  who  had  three  djughtcrs  by  lands.     (lo  Ajf.  27).     And  yet  it  wji 

a  firft  wjf.-,  and  a  fourth  by  another,  clear  law    in  M.    19  EJw.  IL  that, 

his  lands  d.fcendcd  equally  to  al!  four  as  where  lands  had  defcrnded  to  two  fif. 

c  );>arccncr4.    Afterwards  the  two  elJrd  ters  of  the  half  blo-jd,  as  coparceners, 

died  without  ifluc  j  and  it  w  is  1  eid,  that  each  naight  be  heir  of  thofe  lands  to  the 

t'^cthiri  dau^jl.ter  aJonc /hould  inliciit  other.     (Mayn.  £dw.  II.  618.    FitiU. 

their  ftiares,  as  being  their  lieir  of  the  ai>t\  tit.  quart  imffeJit,  177.) 
whole  blood;    and    that  the  youngeft 


(14)  This  ought  to  be  twice;  for  the  half  brother  has  one 
chance  in  two,  ihc  great  uncle  one  in  four ;  the  chance  of  the  half 
brother  U  therefore  twi<;e  better  than  that  of  the  great  uncle. 
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pies :  for  the  rule  was  introduced  only  to  fupply  the  proof  of 
a  defcent  from  the  firft  purchafor  ;  but  here,  as  this  cftate 
notorioufly  defcchded  from  the  father,  and  as  both  the  bro- 
thers confefledly  fprung  from  him,  it  is  demonftrable  that  the 
half  brother  muft  be  of  the  blood  of  the  firft  purchafor,  who 
was  either  the  father  or  fome  of  the  father's  anceftors.  When 
therefore  there  is  aftual  demonftration  of  the  thing  to  be 
proved,  it  is  hard  to  exclude  a  man  by  a  rule  fubftituted  to 
fupply  that  proof  when  deficient.  So  far  as  the  inheritance 
can  be  evidently  traced  back,  there  feems  no  need  of  calling 
in  this  prefumptive  proof,  this  rule  of  probability,  to  invefti- 
gate  what  is  already  certain.  Had  the  elder  brother  indeed 
been  a  purchafor,  there  would  have  been  no  hardfhip  at  all, 
for  the  reafons  already  given  :  or  had  the  f rater  uUrinus  on- 
ly, or  brother  by  tlie  mother's  fide,  bten  excluded  from  an 
inheritance  which  defcended  from  the  father,  it  had  been 
highly  rcafonable. 


Indeed  it  is  this  very  inflance,  of  excluding  zfrater  cori" 
fanguineusy  or  brother  by  the  father's  fide,  from  an  inheritance 
which  defcended  apatre^  that  Craig ''  has  fingled  out,  oa  which 
to  ground  his  ftri£lures  on  the  Engllfli  law  of  half  blood.  And, 
really,  itfliould  feem  a^  if  originally  the  cuftom of  excluding  the 
half  blood  in  Normandy  ^  extended  only  to  exclude  a  frater 
uterinus y'when  the  inheritance  defcended  apatrey  ^nd  vice ver/a : 
and  poffibly  in  England  alfo ;  as  even  with  us  it  remained  a 
doubt,  in  the  time  of  Braclon  **,  and  of  Fleta  %  whether  the 
half  blood  on  the  father's  fide  was  excluded  from  the  inhe- 
ritance which  originally  defcended  from  the  common  father, 
or  only  from  fuch  as  defcended  from  the  refpeftive  mothers, 
and  from  newly  purchafed  lands.  So  alfo  the  rule  of  law,  as  laid 
L  233  ]  down  by  our  Fortefcue  ^  extends  no  farther  than  this  ;  Jra^ 
ter  fraU'i  uteri  no  tion  fucccdet  in  haereditate  paternal  It  is 
moreover  worthy  of  obfervation,  that  by  our  law,  as  it  now 
•    ftands,  the  crown  (which  is  the  higheft  inheritance  in  the  na- 
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tion)  may  defcend  to  the  half  blood  of  the  preceding  fove- 
reign  ^,  fo  that  it  be  the  blood  of  the  iirll  monarch,  purchafor^ 
(or  in  the  feodal  language),  conqueror  of  the  reigning  fa- 
mily. Thus  it  a£lually  did  defcend  from  king  Edward  the 
fixth  to  queen.  Mary,  and  from  her  to  queen  Elixabeth,  who 
were  refpeftively  of  the  half  blood  to  each  other.  For,  the 
royal  pedigree  being  always  a  matter  of  fuQicieiit  notoriety, 
there  is  no  occaGon  to  call  in  the  aid  of  this  prefumptive  rule 
of  evidence,  to  render  probable  the  defcent  from  the  royal 
{lock,  which  was  formerly  king  William  the  Norman,  and 
is  now  (by  aft  of  parliament  **)  the  princefs  Sophia  of  Ha- 
nover. Hence  alfo  it  is,  that  in  eftates-tail,  where  the  pedi- 
gree fjom  the  firft  donee  muftbe  ftridlly  proved,  half  blood  is 
no  impediment  to  the  defcent ' :  becaufe,  when  the  lineage  is 
clearly  made  out,  there  is  no  need  of  this  auxiliary  proof  (i5)« 
How  far  it  might  be  dcfirable  for  the  legiflature  to  give  re- 
lief, by  amending  the  law  of  defcents  in  one  or  two  inftances, 
and  ordaining  that  the  half  blood  might  always  inherit,  where 
thd  eftate  notorioufly  dcfcended  from  it's  own  proper  ancef- 
tor,  and,  in  cafes  of  new-purchafed  lands  or  uncertain  de- 
fcents, fliould  never  be  excluded  by  the  whole  blood  in  a  re- 
moter degree  ;  or  how  far  a  private  inconvenience  (hould  be 
ftill  fubmitted  to,  ratlier  than  a  long  cdablilhcd  rule  ihould 
be  (haken,  it  is  not  for  me  to  determine  (16). 

8  Pl>wd.  24$.     Co.  Litt.  15.  1  Lite.  §  14, 15. 

i»  iz  Will.  111.  c.  2. 


(15)  And  alfo  in  titles  of  honour  half  blood  is  no  impediment  to 
the  defcent;  but  a  tide  can  only  be  tranfmitted  to  thofe^hoarc  de-- 
fcended  from  the  firft  perfon  ennobled.  Co*  Litt,  15.  Half  blood 
is  alfo  no  obllru6lion  in  the  fucceflion  to  pcribnal  property.   Page 

50s,/e/?. 

(16)  The  learned  Judge  has  exerted  great  ability  and  ingenuity 

in  apologizing  for  the  exclufion  of  ilic  h.-ih  blojd.  But  whatever 
learning  or  eloquence  may  be  dirplaycd  In  it's  f.ivour,  I  ccnceive 
nothing  more  in  ctfedl  can  be  faid  for  it  than  this,  -jiz.  t!iat  if  the 
half  blood  was  univcrfally  admitted  to  inherit,  an  eil.uc  might  pafs 
out  of  one  family  into  another,  between  whom  u.  re  a  as  no  tnion  of 
blood.     As  where  a  fon  inherits  an  cllate  from  11:^  lathcr,  and  his 

iiicihcr 
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The  rule  then,  together  with  it^s  illuftration,  amounts  to 
this  :  that,  in  order  to  keep  the  eftate  of  John  Stiles  as  nearly 
as  poflible  in  the  line  of  his  purchafing  anceftor,  it  muft  de- 
fcend  to  the  ifluc  of  the  tieareft  couple  of  anceftors  that  have 
left  defcendants  behind  them  ;  becaufe  the  defcendants  of  one 
anceftor  only  are  not  fo  likely  to  be  in  the  line  of  that  pur- 
chafmg  anceftor,  as  thofe  who  are  defcended  from  botli. 

t  234  ]  But  here  another  difficulty  arifes.  In  the  fecond,  third^ 
fourth,  and  every  fuperidr  degree,  every  man  has  many  cou- 
ples of  anceftors,  increafing  according  to  the  diftances  in 
a  geometrical  progreffion  upwards  *^,  the  defcendants  of  all 
which  refpeftive  couples  are  (reprefentatively)  relatedto  him 
in  the  (iime  degree.  Thus  in  the  fecond  degree,  the  iflue  of 
George  and  Cecilia  Stiles  and  of  Andrew  and  Efther  Baker^ 

k  See  pig.  2C4. 


mother  marries  again  and  has  a  child  by  her  fecond  hafband  ;  if 
till?  child  coulJ  inherit  from  it's  half  brother,  it  would  acquire  the 
eilate  of  the  firll  hufband,  to  whom  it  is  not  related  by  blood  ;  and 
in  order  to  avoid  this  inconvenience,  the  half  blood  is  unlverfaHy 
excluded.  But  furely  nothing  can  be  more  cruel  or  contrary  to  our 
notions  of  propriety  and  confiftency,  than  to  give  the  eftate  to  a 
didant  relation  or  to  the  lord,  in  preference  to  a  half  brother,  either 
when  it  has  defcended  from  the  common  parent,  or  when  the  half 
brother  hdo*  himfelf  acquired  it. 

A  cafe  vvas  determined  in  the  common  pleas,  a  few  years  ago^ 
under  the  following  circumllances :  A  father  died  inteftate  leaving 
two  daughters  by  his  firll  wife,  and  his  fecond  wife  pregnant,  who 
was  delivered  of  a  fon  ;  this  infant  lived  only  a  few  weeks;  and  it  was 
held,  that  as  the  mother  had  rcfided  upon  one  of  the  father's  ef- 
tatcs,  and  had  received  rent  for  others  after  the  father'3  death,  fh^ 
being  the  guardian  in  fgcage  of  the  infant,  this  amounted  to  a  legal 
fciiia  in  him>  and  of  confequence  his  two  fiflers  could  not  inherit,  but 
the  eftate  defcended  perhaps  to  a  remote  relation.  3  If^il/'.  516.  It 
i$  ilrange,  that  the  difcuiTion  of  that  cafe  did  not  procure  a  repeal  of 
this  law,  which,  the  Editor  cannot  but  think,  is  now  totally  incon* 
fiilcut  with  the  fpirit  and  equity  of  our  fyllem  of  jurifprudence. 

6  the 
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the  two  grandfires  and  grandmothers  of  John  Stiles,  are  each 
in  th^  fame  degree  of  propinquity ;  in  the  third  degree^  the 
refpe£live  iflues  of  Walter  and  Chrillian  Stiles,  of  Luke  and 
Prances  Kempe,  of  Herbert  and  Hannah  Baker,  and  of 
James  and  Emma  Thorpe,  are  (upon  the  extin£tion  of  the 
two  inferior  degrees)  all  equally  entitled  to  call  themfelres 
the  next  kindred  of  the  whole  blood  to  John  Stiles.  Ta 
which  therefore  of  thefe  anceftors  muft  we  firft  rcfort,  In  or- 
der to  find  out  defcendants  to  be  preferably  called  to  the  in- 
heritance ?  In  anfwer  to  this,  and  likewife  to  avoid  all  other 
confufion  and  uncertainty  that  might  arife  between  the  ftve. 
ral  flocks  wherein  the  purchafmg  anceflor  may  be  fought 
for,  another  qualification  is  requifite,  \>c{idcs,ihc proximity  and 
entirety^  which  is  that  of  dignity  or  ivorthinefsy  oF  blood.  For, 

VII.  The  feventh  and  laft  rule  or  canon  is,  that  in  colla- 
teral inheritances  the  male  ftocks  fliall  be  preferred  to  the  fe- 
male ;  (that  is,  kindred  derived  from  the  blood  of  the  male 
anceftors,  however  remote,  fliall  be  admitted  before  thofc 
from  the  blood  of  the  female,  however  near,) — unlefs  where 
the  lands  have,  in  fadl,  defcended  from  a  female. 

Thus  the  relations  on  the  father's  fide  arc  admitted  in  in- 
finitunty  before  thofe  on  the  mother's  fide  are  admitted  at  all* ; 
and  the  relations  of  the  father's  father,  before  thofe  of  the  fa- 
thcr's  mother ;  and  fo  on.  And  in  this  the  Englifli  law  is 
not  fingular,  but  warranted  by  the  examples  of  the  Hebrew 
and  Athenian  laws,  as  ftated  by  Seldcn"',  and  Petit";  though 
among  the  Greeks  in  the  time  of  Hcfiod*',  when  a  man  died 
without  wife  or  children,  all  his  kindred  (without  any  dif- 
tinftion)  divided  his  eftate  among  them.  It  is  llkcwilc  war-  [  22j  J 
ranted  by  the  example  of  the  Roman  lav/s  \  wherein  the  ag^ 
tmtiy  or  relations  by  the  father,  were  preferred  to  tliC  counatiy 
or  relations  by  the  mother,  till  the  editt  of  thv^  emperor  J  ulU- 
nian  p  abolilhcd  all  diftindlion  between  them.    It  is  alio  con- 

1  Litt.  ^4.  •  feta;-**.  6oi).  { 

n»  iie  Jure.  Ebraar.  f.  12.  P  i\#v.  118. 
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formable  to  the  cuftomary  law  of  Normandy  *»,  which  indeed 
in  moil  refpedts  agrees  with  our  Englifh  law  of  inheritance. 

However  I  I  am  inclined  to  think,  that  this  rule  of  our 
laws  does  not  owe  it's  immediate  original  to  any  view  of  con- 
formity to  thofe  which  I  have  juft  now  mentioned  ;  but  was 
eftablifhed  in  order  to  efFe£luate  and  carry  into  execution  the 
fifth  rule,  or  principal  canon  of  collateral  inheritance,  before 
laid  down  ;  that  every  heir  muft  be  of  the  blood  of  the  firfl: 
purohafor.  For,  when  fuch  firft  purchafor  was  not  cafily  to 
be  difcovered  after  a  long  courfe  of  defcents,  the  lawyers  not 
only  endeavoured  to  inveftigatc  him  by  taking  the  next 
relation  of  the  whole  blood  to  the  perfon  lad  in  pofleflion, 
but  alfo,  confidering  that  a  preference  had  been  given  tb 
males  (by  virtue  of  the  fecond  canon)  through  the  whole 
courfe  of  lineal  defcent  from  the  firft  purchafor  to  the  prefeut 
time,  they  judged  it  more  likely  that  the  lands  fiiould  have 
defcended  to  the  laft  tenant  from  his  male  than  from  his 
female  anceftors  ;  from  the  father  (for  inftance)  rather  than 
from  the  mother ;  from  the  father's  father,  rather  than  from 
the  fpither's  mother :  and  therefore  they  hunted  back  the  in- 
heritance (if  I  may  be  allowed  the  exprefTion)  through  the 
male  line ;  and  gave  it  to  the  next  relations  on  the  fide  of  the 
father,  the  father's  father,  and  fo  upwards ;  imagining  with 
reafon  that  this  was  the  moft  probable  way  of  continuing 
it  in  the  line  of  the  firft  purchafor,  A  condu£l  much  more 
rational  than  the  preference  of  the  agnatic  by  tlie  Roman 
laws :  which,  as  they  gave  no  advantage  to  the  males  in  the 
firft  inftance  or  diredl  lineal  fucceffion,  had  no  reafon  for 
prcftrring  them  in  the  tranfverfe  collateral  one :  upon  which 
account  this  preference  was  very  wifely  abuliihed  by  Jufti- 
nian. 

f  a^6  1  That  this  was  the  true  foundation  of  the  preference  of  the 
agnati  or  male  ftocks,  in  our  law,  will  farther  appear,  if  we 
confulcr,  that,  whenever  the  lands  have  notorioufly  defcended 
to  a  man  from  his  mother's  fide,  this  rule  is  totally  reverfed  \ 

9  C7r.  Coujium.  r.  25. 
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ahd  no  relation  of  his  by  the  fiath'et's  fide,  as  fuch,  can  ever 
be  admitted  to  them :  becaufe  he  cannot  poflibly  be  of  the 
blood  of  the  firft  purchafor.     And  fo,  e  converfoj  if  the  lands 
defcended  from  the  father's  Gdc,  no  relation  of  the  mother, 
as  fuch,  (hall  ever  inherit.     So  alfo,  if  they  in  fa£l  defcended 
to  John  Stiles  from  his  father^s  mother  Cecilia  Kempe  \  here 
not  only  the  blood   of  Lucy  Baker  his  mother,  but  alfo  of 
George  Stiles  his  father's  father,  is  perpetually  excluded. 
And,  in  like  manner,  if  they  be  known  to  have  defcended 
from  Frances  Holland  the  mother  of  Cecilia  Kempe,  th« 
.  line  not  only  of  Lucy  Baker,  and  of  George  Stiles,  but  alfo 
of  Luke  Kempe  the  father  of  Cecilia,  is  excluded.     Whereas 
when  the  fide  from  which  they  defcended  is  forgotten,  or  ne- 
ver known,  (as  in  the  cafe  of  an  eftate  newly  purchafed  to  be 
holAtnutfeuduni  antiquum)  here  the  right  of  inheritance  firft 
runs  up  all  the  father's  fide,  with  a  preference  to  the  male 
ftocks  in  every  inftance ;  and,  if  it  finds  no  heirs  there,  it 
then,  and  then  only,  reforts  to  the  mother's  fide ;  leaving  no 
place  untried,  in  order  to  find  heirs  that  may  by  pofilbility  be 
derived  from  the  original  purchafor.    The  greateft  proba- 
bility of  finding  fuch  was  among  thofe  defcended  from  the 
male  anceftors  *,  but,  upon  failure  of  ifTue  there,  they  may 
poflibly  be  found  among  thofe  derived  from  the  females. 

This  I  take  to  be  the  true  reafon  of  the  conftant  preference 
of  the  agnatic  fucceiSon,  or  ifTue  derived  from  the  male  an- 
ceftors, through  all  the  ftagesof  collateral  inheritance;  as  the 
ability  for  perfonal  fervice  was  the  reafon  for  preferring  the 
males  at  firft  in  the  diredi  lineal  fucceffion.  We  fee  clearly, 
that,  if  males  had  been  perpetually  admitted,  in  utter  exclu- 
fion  of  females,  the  tracing  the  inheritance  back  through  the 
male  line  of  anceftors  muft  at  laft  have  inevitably  brought  us 
up  to  the  firft  purchafor*:  but,  as  males  have  not  been  perpe^ 
tuallj  admittedy  hut  only  general/y  preferred ;  as  females  have  C  ^37  !) 
not  been  utterly  excluded^  but  ovXy  generally  poftponed  to  males; 
the  tracing  the  inheritance  up  through  the  male  ftocks  will 
not  give  us  abfolute  demonftration,  but  only  a  ftrong  proba- 
bility, of  arriving  at  the  firft  purchafor  i  which,  joined  with 
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ibe  other  probability,  of  the  wholenefs  or  entirety  of  bloody 
wHi  faU  little  fiiort  of  a  certainty. 

Before  we  conclude  this  branch  of  our  enquiries,  it  may 
not  be  amifs  to  exemplify  thefe  rules  by  a  (hort  (ketch  of  the 
manner  in  which  we  muft  fearch  for  the  heir  of  a  perfon,  as 
John  Stiles^  who  dies  fcifed  of  land  which  he  acquired,  and 
which  therefore  he  held  as  a  feud  of  indefinite  antiquity  ^ 

In  the  firft  place  fucceeds  the  elded  fon,  Matthew  Stiles,, 
or  his  ifluc :  (n**  i  ) — if  his  line  be  extinft,  then  Gilbert 
Stiles  and  the  other  fons,  rcfpeftively,  in  order  of  birth,  or 
their  iffue;  (n*  2.) — in  default  of  thefe,  all  the  daughters 
together,  Margaret  and  Charlotte  Stiles,  or  their  iffue.  (n^ 
3.) — On  failure  of  the  defcendants  of  John  &//fj  himfelf, 
the  iffue  of  Geoffrey  and  Lucy  Stiles,  his  parents^  is  called  in  r 
viz.  firft,  Francis  Stiles,  the  eldeft  brother  of  the  whole 
blood,  or  his  iffue :— (n*  4.)— then  Oliver  Stiles,  and  the, 
other  whole  brothers,  refpe£lively,  in  order  of  birth,  or  their 
iffue ;  (n^  5.)— then  the  fifters  of  the  whole  blood  all  toge- 
ther, Bridget  and  Alice  Stiles>  or  their  iffue.  (n^  6.) — In 
defe£b  of  thefe,  the  iffue  of  George  and  Cecilia  Stiles,  his  fa- 
ther's parents ;  refpe£t  being  ftill  had  to  their  age  and  fex : 
(n""  7.)— then  the  iffue  of  Walter  and  Chriftian  Stiles>  the 
parents  of  his  paternal  grandfather :  (n°  8.)'«>then  the  iffue 
of  Richard  and  Anne  Stiles,  the  parents  of  his  paternal  grand- 
father's father:  (n^p.)^— and  fo  on  in  the  paternal  grandfa- 
thers paternal  line,  or  blood  of  Walter  Stiles,  in  injinittttn^ 
In  defeat:  of  thefe,  the  iffue  of  William  and  Jane  Smith,  the 
parents  of  his  paternal  grandfather's  mother  :  (n^  xo.) — and 
fo  on  in  the  paternal  grandfather's  maternal  line,  or  blood  o£ 
[  238  ]  Chriftian  Smith,  in  infinitum ;,  till  both  the  immediate  bloods 
of  George  Stiles,  the  paternal  grahdfather,  are  fpent.— -Then 
we  muft  refort  to  the  iffue  of  Luke  and  Frances  Kempe,  the 
parents  of  John  Stilej*s  paternal  grandmother :  (n®  1 1  •)— then 
to  the  iffue  of  Thomas  and  Sarah  Kempe,  the  parents  of  his 
paternal  grandmother's  father:  (n^  i2«) — and  ib  on  in  the 

r  See  the  table  of  defcents  anncied. 
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paternal  grandmothers  paternal  line,  or  blood  of  LukeKempe, 
in  infinitum  — In  default  of  which,  we  muft  call  in  the  iflue  o( 
Charles  and  Mary  Holland,  the  parents  of  his  paternal  grand- 
mother's mother :  (n^  13.)  and  fo  on  in  the  paternal  grand- 
mother's maternal  line,  or  blood  of  Frances  Holland,  in  infi-^ 
nitum  :  till  both  the  immediate  bloods  of  Cecilia  Kempe,  the 
paternal  grandmother,  arc  alfo  fpent. — Whereby  the  paternal 
blood  of  John  Stiles  entirely  failing,  rccourfe  muft  then,  and 
not  before,  be  had  to  his  maternal  relations  ;  or  the  blood  of 
the  Bakers,  (n**  1*4,  15,  16.)  Willis's,  (n*  17.)  Thorpes, 
(n^  18,  19.)  and  Whites  ;  (n**  ao.)  in  the  fame  regular  fuc* 
eeiBve  order  as  in  the  paternal  line. 

The  ftudent  fliould  however  be  informed,  that  the  clafs, 
n^  10,  would  be  poftponed  to  n*^  i  r,  in  confequence  of  the 
dodrine  laid  down,  argtundo^  by  juftice  Manwoode,  in  the 
cafe  of  Clere  and  Brooke' ;  from  whence  it  is  adopted  by  lord 
Bacon  <,  and  fir  Matthew  Hale  " :  becaufe,  it  is  faid,  that  all 
the  female  anceftors  on  the  part  of  the  father  are  equally  ' 
worthy  of  blood ;  and,  in  that  cafe,  proximity  (hall  prevail. 
And  yet,  notwithftanding  thefe  refpe£table  authorities,  the 
compiler  of  this  table  hath  ventured  (in  point  of  theory,  for 
the  cafe  never  yet  occurred  in  prafiice)  to  give  the  preference 
to  n*  10  before  n®  1 1  j  for  the  following  reafons :  i.  Becaufe 
this  point  was  not  the  principal  queftion  in  the  cafe  of  Clere 
and  Brooke :  but  the  law  concerning  it  is  delivered  obiter 
only,  and  in  the  courfe  of  argument,  by  juftice  Manwoode ; 
though  afterwards  faid  to  be  confirmed  by  the  three  other 
juftices  in  feparate,  extrajudicial,  conferences  with  the  re- 
porter. 2.  Becaufe  the  chief-juftice,  fir  James  Dyer,  in 
reporting  the  refolution  of  the  court  in  what,  feems  to  be  the 
fame  cafe  *,  takes  no  notice  of  this  doflrme.  3 .  Becaufe  it 
appears  from  Plowden's  report,  that  very  many  gentlemen 
of  the  law  were  difiatisficd  with  this  pofition  of  juftice  Man- 
woode \  fince  the  blood  of  n^  i  o  was  derived  to  the  purchafor 
through  a  greater  number  of  males  than  the  blood  of  n*'  1 1, 
and  was  therefore  in  their  opinion  the  more  worthy  of  the  two. 

■  Plowd,  450.  V  H.  C.  L.  240. 244* 

*  liem.  c.  I .  V  Dyer.  314. 

T  a  41  Becaufe 


239  ^^   Rights  Book  IL 

4.  Becaufe  the  po&tion  itfelf  deftrojs  theodierwire  entire  and 
legalar  fymmetry  of  our  legal  courfe  of  defcents,  as  is  mani* 
fed  by  iafpe£ling  the  table  }  wherein  n^  16,  which  is  analo* 
gous  in  the  maternal  line  to  n'*  10  in  the  paternal,  is  preferred 
to  n°  ^8,  which  is  analogous  to  n**  i  r,  upon  the  authority  of 
die  eijghth  rule  laid  down  by  Hale  himfelf :  and  it  deftroys 
aifo  that  conilant  preference  of  the  male  ftocks  in  the  law  of 
inheritance,  for  which  an  additional  reafon  is  before  *  given^ 
befides  the  mere  dignity  of  blood.  5.  Becaufe  it  introduces 
all  that  uncertainty  and  contradi^lioni  which  is  pointed  out 
by  an  ingenious  author  ^ ;  and  eftabliOies  a  collateral  doc- 
trine, fwz.  the  preference  of  n^  11  to  n**  10)  feeminglyi, 
though  perhaps  not  ftridily,  incompatible  with  the  principal 
point  refolved  in  the  cafe  of  Clere  and  Brooke,  vxz.  the 
preference  of  n^  11  to  n^  14.  And,  though  that  learned 
writer  propofes  to  refcind  tlie  principal  point  then  refolved^ 
in  order  to  clear  this  difficulty ;  it  is  apprehended,  that  the 
difficulty  may  be  better  cleared,  by  rejefiing  the  coliaterai 
do£lrine,  which  was  never  yet  refolved  at  alL  6.  Becaufe 
the  reafon  that  b  given  for  this  do&rine,  by  lord  Bacon, 
(viz*  that  in  any  degree,  paramount  the  firft,  the  law  refpcA- 
eth  proximity,  and  not  dignity  of  blood)  is  diredUy  contrary 
to  many  inftances  given  by  Plowden  and  Hale,  and  every 
other  writer  on  the  law  of  defcents.  7.  Becaufe  this  pofi- 
tion  feems  to  contradi6i  the  allowed  dodrine  of  fir  Edward 
Coke';  who  lays  it  down  (under  difFerent  names)  that  the 
blood  of  the  Kempes  fa/tas  Sandies)  fhall  not  inherit  till  the 
blood  of  the  Stiles's  f  alias  Fairfields)  fail.  Now  the  blood 
of  the  Stiles's  does  certainly  not  fail,  till  both  n^  9  and  n^  10 
are  extin£t.  Wherefore  n^  1 1  (being  the  blood  of  the  Kempes) 
ought  not  to  inherit  till  then.  8.  Becaufe  in  the  cafe, 
Mich.  12  Edw.  IV.  14  *.  (much  relied  on  in  that  of  Clere 
and  Brooke)  it  is  laid  down  as  a  rule,  that  "  t^efiuy^  que  doit 
*«  inberiter  al  pere^  doit  inheriter  al  Jits  **."  And  fo  fir  Mat- 
thew Hale  ^  •  fays,  <*  that  though  the  law  excludes  the  father 

«  Pag.  135,  6,  7.  »  Fitrh-  jihr.  tit,  d]fcent*  %,    Bro* 

f  Law  of  iabrritinces.  2'  edit  pag.  jlbr,  t.  difient,  3. 

30.  }S.  61,  62.  66.  bSsepAg.  223.    . 

sCo.  UtU  19.    Htirk«  abr.  mt /ir.  c  jyia.  C.  L.  243. 
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^  from  inheriting)  yet  it  fubftitntes  and  direds  tlie  defoent, 

•«  as  it  (hould  have  been,  had  the  fadier  inherited.**    Vow 

it  is  fettled,  by  the  refolution  in  Qerc  and  Brooke,  that  n^  10 

fhould  have  inherited  before  n<5  II  to  Geoffrey  Stiles,  the  father,  |^  240  3 

bad  he  been  the  perfon  laft  feifed ;  and  therefore  n^io  ought 

«lfo  to  be  preferred  in  inheriting  to  John  StiUs^  the  fon. 

In  cafe  J^hn  StiUs  was  not  himfelf  the  porchafor,  but  the 
eftate  in  fa£t  came  to  him  by  defcent  from  his  father,  mo- 
ther, or  any  higher  anceftor,  there  is  this  difference;  that  the 
blood  of  that  line  of  anceftors,  from  which  it  did  not  defcend, 
can  never  inherit :  as  was  formerly  fully  explained  *.  And 
the  like  rule,  as  is  there  exemplified,  will  hold  upon  defcents 
from  any  other  anceftors. 

The  ftudent  (hould  alfo  bear  in  mind,  that,  during  this 
whole  procefs,  Jokti  Stiles  is  the  perfon  fuppofed  to  have  been 
laft  adlually  feifed  of  the  eftate.  For  if  ever  it  comes  to  veft 
in  any  other  perfon,  as  heir  to  John  Stiles^  a  new  order  of  foc- 
cefiion  muft  be  obferved  upon  the  death  of  fuch  heir ;  fince 
he,  by  his  own  feifin,  now  becomes  himfelf  an  anceftor  or 
Jiipis^  and  muft  be  put  in  the  place  of  John  Stiles.  The 
figures  therefore  denote  the  order,  in  which  the  feveral  cloiles 
would  fucceed  to  John  StileSy  and  not  to  each  other :  and 
before  we  fqarch  for  an  heir  in  any  of  the  higher  figures, '(as 
n^  8.)  we  muft  be  firft  aflured  that  all  the  lower  claftes  (from 
B*  I  to  n?  7.)  were  extindt,  at  John  Sti/e/s  deceafe  (17). 

'See  page  236. 


(17)  Some  profeffiona!  gentlemen  have  not  been  fatisfied  with 
the  learned  Judge's  arguments  for  his  preference  of  n^  10  to  n^ 
11;  and  an  ingenious  and  able  defence  of  the  contrary  do6lnne 
has  been  pobliihed  in  anfwer  to  the  learned  Comn>enutor  by 
Mr.  Ofgood.  The  late  learned  Vinerian  ProfeiTor  has  alfo  de« 
dared  >  that  he  can  **  by  no  means  accede  to  this  opinion  of  Sir 
'*  William  filackfhme."  2  ^Wi/.  262.  Bat  from  the  confider- 
ation  which  I  have  bellowed  upon  the  fubjeA,  I  entirely  con- 
cur with  the  learned  Jadge  in  giving  a  preference  to  n^  10  be- 

T3  fore 
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fare  n*  i  r*    I  am  ready  to  adout,  that  fome  of  the  realbns  ad* 
duced  to  maintain  this  dodrine,  cannot  be  fupported ;  bat  it  doea 
not  follow  that  a  do&ine  is  erroneous^  becaufe,  out  of  a  number 
of  arguments  in  its  favour,  fome  of  them  are  not  unanfwerable* 
But  the  principal  grounds,  which  the  Editor  relics  apon,  are  the 
following,  viz,  that  the  rule  laid  down  by  the  learned  Judge,  is 
part  of  a  confident  and  certain  fyftem,.  by  which  we  can  immedi- 
ately  difcover  the  heir  to  any  inheritance ;   if  we  deviate  from 
it,  we  are  foon  bewildered  amidft  uncertainty,  inconfillency,  and 
confuiion  ;  and  when  the  law  of  defcents  is  not  called  in  to  make 
a  proviiion  for  a  man's  family  and  his  near  relations,  in  which 
both  our  reafon  and  feelings,  however  we  may  wiih  to  divide  the 
inheritance  into  different  portions,  correfpond  with  the  law,  it  is 
then  entirely yj/rii^^^/Zv/,  and  its  only  objed  is  certainty,  by  which 
anxiety  and  litigation  among  a  number  of  claimants  of  an  intei^ 
tate's  eftat^,  may  be  fupprefTed.     But  the  law  of  defcents  is  eda. 
bUQied  beyond  all  poffibility  of  controverfy,  till  we   fearch  for 
an  heir  among  great  uncles,  and  fecond  and  third  coufins.    i^nd 
between  thefe,  and  (till  more  remote  relations,  it  is  of  infinitely 
greater  concern  to  the  public  to  fix  a  rule,  which  can  inftantly  in- 
form us  who  is  the  heir,  than  to  attend  to  any  petty  con  fiderations 
of  propriety,  who  ought  to  be  the  heir*    It  is  fully  fettled,  in 
the  cafe  of  Clere  and  Brooke,  Flvwd.  450.  that  the  brother  of  a 
grandmother*  or  his  reprefentative,  (haU  be  preferred  in  the  de- 
fcent  of  a  newly -purchafed  eftate  to  a  brothel  of  a  mother,  or  his 
reprefentative ;    and  this  is  a  law  which  is  certainly  contrary  to 
oar  natural  wilhes  and  fentiments ;  but  it  does  little  violence  to  our 
feelings  to  poftpone  the  brother  of  a  grandmother  to  the  brother 
of  a  great-grandmother,   and  fo  in  fucceffion.    If  the  grand- 
mother  is  more  worthy  than  the  mother,  becaufe  related  by  one 
male  blood,  and  the  mother  by  none,  the  great-grandmother,  as 
is  well  obferved  by  the  editor  of  Plowden,  ought  to  be  9c^  more 
worthy,  being  related  by  two  male  bloods.     And  whatever  may 
be'  the  principle*  which  operates  fo  powerfully  as  to  carry  the 
eftate  paft  the  mother  to  the  grandmother,  ought  to  preferve  its 
confiftency,  and  to  carry  it  alfo  from  the  grandmother  to  the 
great- grand  mother.     But  ceruinty  is  of  much  greater  import- 
ance than  confiftency  and  fymmetry ;  and  if  we  have  no  other 
rule  among  heirs  through  females  beyond  the  mother  than  proxi- 
mity, what  have  we  to  affifl  and  guide  us,  when  there  are  de- 
fcendants  of  a  number  of  female  ancedors,  or  of  anceftors  through 
females  of  equal  proximity  ?    For  if  10  is  not  to  be  preferred 

to 
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to  II,  what  principle  can  we  find  to  determine  between  zo«  I2» 
and  13  ?  They  have  all  an  equal  claim  by  proximity.  The  fup- 
porters  of  proximity  will  not  be  fo  bold  as  to  fay  that  they  (hall  be  ' 
coparcenors,  or  that  they  (hall  run  a  race,  and  one  (hall  .gain  the 
edate  by  occupancy.  If  we  go  a  ftep  higher,  we  (hall  find  the 
defendants  of  the  brothers  of  Anne  Godfrey,  William  Smith* 
Jane  King,  Thomas  Kempe,  Sarah  Browne,  Charles  Holland, 
and  Mary  Wilfon,  have  all  the  fame  preteniions ;  and  we  may* 
eafily  fuppofe  alfo  15,  3i»  or  any  other  number  of  claimants, 
without  any  clue  whatever  to  determine  the  prioncy  of  their 
proximity.  But  according  to  the  rule  laid  down  by  the  learned 
Judge,  no  two  cafes  can  poflibly  be  produced,  but  we  can  deter- 
mine indantly  which  has  the  prior  right  by  defcent.  Moreover 
a  feudum  novum  is  confidered  as  z^ftudum  antiquum^  or  a  feud  of 
indefinite  antiquity ;  and  if  it  had  adually  dcfcended,  which  we 
may  fuppofe,  from  Walter  or  George  Stiles,  then  the  heirs  by 
their  wives,  and  the  wives  of  their  defcendants,  would  all. have 
been  entirely  cut  o^;  and  therefore  it  is  not  unreafonable^  or,  ac 
lead,  inconfiflent  with  that  fuppoficion,  that  an  heir  on  the  part  of 
a  wife  of  a  more  remote  anceftor  of  the  Stilefes,  (hould  be  pre* 
ferred  to  the  heir  on  the  part  of  a  wife  of  a  nearer  anceftor. 

If  then  the  plan  of  defcents  laid  down  by  the  learned  Judge  be 
eftablifhed,  it  may«be  explained  by  the  fcheme  fabjoined,  which 
will  determine  the  heir  at  law  in  all  cafes  that  can  poffibly  be  pat 
or  devifed. 

In  tracing  the  heir  downwards,  -in  the  defcending  line,  no  dif- 
ficulty can  ever  occur.  But  in  the  feheme  annexed,  I  fuppofe 
the  propofitus  to  die  without  iffue,  and  without  brothers  or  fifters, 
feized  of  an  edate  by  purchafe ;  and  I  fuppofe  A,  B,  C^  D,  &c. 
to  Z,  to  be  his  father,  grandfather,  &c.  his  lineal  ancedors  of 
the. fame  name ;  and  a,  b,  c,  d,<— z,  to  be  their  wives  refpedlively, 
who  are  not  necedarily  related  to  each  other.  To  find  then  the 
heir  of  the  propofitus,  we  mud  inquire  for  the  lineal  heir  orrepre*- 
fentative  of  the  elded  brother  of  A  the  father ;  then  for  the  re- 
"prefentative  of  the  fecond,  third,  &c.  but  if  A  had  nb  l^rothers, 
then  for  his  fiders  and  their  reprefentatives  ;  if  none  can  be  found* 
we  mud  in  like  manner  have  recourfe  to  B»  and  fo  on  to  C  ;  and 
if  we  find  a  rcpfefentative  of  III,  the  elded  brother  of  C,  he  is  the 
heir  at  law  to  the  intedate,  and  will  inherit  before  the  reprefenu-* 
lives  of  the  brothers  of  D,  E,  F,  &c.  And  thus  we  arc  to  go 
back  through  the  lineal  male  ancedors  of  the  intedate;  but  if  in 
going  up  to  Z9  or  to  any  indefinite  didance,  we  can  find  no  heir 

T  4  iifuing 
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IfTuing  from  the  mile  anceftor8>  we  xnufl  then  have  r.ecourfe  to  the 
females;  but  in  this  refearch^  we  muft  begin  at  the  other  end> 
and  purfue  a  different  diredtion.  We  muft  inquire  firft,  whether 
Zf  the  wife  of  one  of  the  remoteft  male  ancedors  of  the  propofitus^ 
had  a  brother  or  filler  leaving  a  reprefentative«$  for  if  To,  he  will 
be  the  heir  of  the  propofitus;  if  we  fuppofe  24,  6,  3,  to  be  the  re- 
fpeflive  brothers  of  the  wives,  then  the  defcendants  of  24  will  in- 
herit before  thofe  of  6 ;  and  for  the  fame  reafon,  thofe  of  6  be- 
fore thofe  of  3.  If  z  had  no  brother  or  fifler  leaving  iflue, 
but  has  collateral  relations  defcended  from  her  anceflorsj  one  of 
thofe  muil  be  preferred  to  any  heir  on  the  part  of  f,  e»  d,  &c.  and 
to  difcover  fuch  an  heir  of  z>  we  muft  put  z  in  the  place  of  the 
propofitus,  and  inquire  for  the  reprefentative  of  the  brothers  and 
^fkers  of  her  male  anceftors,  and  then  of  their  wives  as  before, 
and  fuch  an  heir  of  z  will  inherit  before  the  heir  of  d,  e,  b,  and  a; 
and  for  the  fame  reafon  their  heirs  refpedively  will  have  a  pre- 
ference as  we  come  down  to  a.  This  table,  the  Editor  conceives, 
is  not  difficult  to  be  comprehended,  and  will  determine  immedi- 
ately  the  priority  of  relations  ever  fo  remote^  if  their  pedigrees 
can  be  traced* 

It  muft  be  remembered,  that  if  it  is  known  that  the  eftate  has 

defcended  from  E  to  the  propofitus,  then  none  of  the  heirs  of  e, 

d,  c,  b,  a,  can  ever  be  admitted ;  and  if  .it  has  defcended  from 

one  pf  the  wives,  'uiz,  f,  then,  as  before,  the  heirs  of  e,  d,  c,  b,  a, 

are  excluded,  and  alfo  the  collaterals  of  the  male  anceftors  above 

E ;  and  if  no  collateral  of  E,  D,  &c.  Ts  deicendants  can  be 

Ibund,  then  to  find  her  heir,  fiie  muft  be  put  in  the  place  of  the 

propofitus  in  the  uble.    The  ftudent  muft  alfo  obferve,  that  if  an 

eftate,  of  which  the  propofitus  is  the  parchaibr,  (hould  def(;end  to  a 

feprefenutive  of  a  brother  of  C  from  the  propofitus,  upon  failure 

of  that  branch,  it  may  afterwards  pafs  to  a  reprefentative  of  a 

brother  of  F,  and  fo  upw^ds  in  the  male  line;  but  being  once  in 

the  line  of  VI,  the  female  branches,  f,  e,  d,  8cc.  are  cut  off,  for 

they  are  not  related  by  blood  to  F ;  but,  apon  failure  of  that  line, 

it  is  fiill  tranfmiffible  to  the  lines  of  the  females  above ;  for  their 

collaterals  would  be  related  by  blood»  or  will  have  a  common  an-» 

cefior  with  F;  and  this  is  another  ftrong  argument  in  fupport  of 

the  dodlrine,  that  the  remoter  females  ihould  be  preferred  to  the 

nearer ;  for  this  may  be  prefumed  to  have  been  the  progrefs  of  the 

eilate  in  its  defcent  from  the  propofitus.     When  alfo  it  pafies  from 

the  male  into  any  female  line,  it  cannot  afterwards  pafs  into  any 

other  female  line,  for  they  are  not  relate4  to  each  other  by  bloody 

See  n.  9.  p.  aao.  TABLE 
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CHAPXER     THE    FIFTEENTH, 

OF    TITLE     BY     PURCHASE,     and 

FIRST     BY     ESCHEAT, 


PURCHASE,  perquifitto^  taken  in  its  largefl  and  mod 
extenflve  fenfc,  is  thus  defined  by  Littleton  * ;  the 
poflellion  of  lands  and  tenements,  which  a  man  hath  by  his 
own  zSt  or  agreement,  and  not  by  defcent  from  any  of  his 
anceftors  or  kindred.  In  this  fenfe  it  is  contradiftinguiihed 
from  acquifition  by  right  of  blood,  and  includes  every  other 
method  of  coming  to  an  eftate,  but  merely  tliat  by  inheiit* 
ance :  wherein  the  title  is  vefted  in  a  perfon,  not  by  his  own 
a£b  or  agreement,  but  by  the  fingle  operation  of  law  ^. 

Purchase,  indeed,  in  it's  vulgar  and  confined  accepta- 
tion, is  applied  only  to  fuch  acquifitions  of  land,  as  are  ob- 
tained by  way  of  bargain  and  fale,  for  money,  or  fome  other 
valuable  confideration.  But  this  falls  far  fhort  of  the  legal 
idea  of  purchafe  :  for,  if  I  give  land  freely  to  another,  he  is 
in  the  eye  of  the  law  a  purchafor  ^ ;  and  falls  within  Little- 
ton's definition,  for  he  comes  to  the  eftate  by  his  own  agree- 
ment, that  is,  he  confents  to  the  gift.  A  man  who  has  his 
father's  eftate  fettled  upon  him  in  tail,  before  he  was  born,  is 
alfo  a  purchafor ;  for  he  takes  quite  another  eftate  than  the 
law  of  defcents  would  have  given  him.  Nay  even  if  the  an- 
ceftor  devifes  his  eftate  to  his  heir  at  law  by  will,  with  other 
limitations,  or  in  any  other  (hape  than  tlie  courfe  of  defcents 
would  dire£t,  fuch  heir  fliall  take  by  purchafe  "^  ( i }.   But  if  a 

•  §  11.  ,  c  Jlnd. 

b  Co.  Litt.  1 8.  <i  Lord  Raym.  728. 

(1)  A  man  having  two  daughters  his  heirs,  devifes  his  lands  to 
them  and  their  heirs,  and  dies.    They  fliall  take  by  purchafe  as 

joint- 
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man,  feifed  in  fee,  devifes  his  ivhole  eftate  to  his  heir  at  law, 
fo  that  the  heir  takes  neither  a  greater  nor  a  lefs  edate  by  the 
devife  than  he  would  have  done  without  it,  he  (hall  be  ad- 
judged to  take  by  defcent  *,  even  though  it  be  charged  with 
hicumbrances '  $  this  being  for  the  benefit  of  creditors,  and 
others,  who  have  demands  on  the  eftate  of  the  anceftor.  If 
a  remainder  be  limited  to  the  heirs  of  Sempronius,  here  Sem- 
pronius  himfelf  takes  nothing ;  but  if  he  dies  during  the  con- 
tinuance of  the  particular  eftate,  his  heirs  (hall  take  as  pur- 
chafors  «.  But,  if  an  eftate  be  made  to  A  for  life,  remainder 
to  his  right  heirs  in  fee,  his  heirs  fliall  take  by  defcent :  for  it 
is  an  ancient  rule  of  law,  that  wherever  the  anceftor  takes  an 
eftate  for  life,  the  heir  cannot  by  the  fame  conveyance  take 
an  eftate  ih  fee  hy  p^rchafe^  but  only  by  defcent  ^.  And,  if  A 
dies  before  entry,  ftill  his  heir  ftiall  take  by  defcent,  and  not 
by  purchafe  j  for,  where  the  heir  takes  any  thing  that  might 
have  vefted  in  the  anceftor,  he  takes  by  way.  of  defcent  *• 
The  anceftor,  during  his  life,  beareth  in  himfelf  all  his^ 
heirs  ^ ;  and  therefore,  when  once  he  is  or  might  have  been 
feifed  of  the  lands,  the  inheritance  fo  limited  to  his  heirs  vefts 
in  the  anceftor  himfelf :  and  the  word  "  heirs"  in  this  cafe 
is  net  efteemed  a  word  of  purchafe,  but  a  word  of  limitation^ 
enuring  fo  as  to  increafe  the  eftate  of  the  anceftor  from  a  te- 
nancy for  life  to  a  fee-fimple  (a).  And,  had  it  been  otherwife, 
had  the  heir  (who  is  uncertain  till  the  death  of  the  anceftor) 
been  allowed  to  take  as  a  purchafor  originally  nominated  in 
the  deed,  as  muft  have  been  the  cafe  if  the  remainder  had 
been  exprefsly  limited  to  Matthew  or  Thomas  by  name ; 
then,  in  the  times  of  ftricSl  feodal  tenure,  the  lord  would 


•  I  Roll.  Abr.  6s6. 

t  Salk.  241.     Lord  Raym.  71S. 

t  I  Roll.  Abr.  617. 


1*  I  Rep.  104.  %  LcT.  69.  R^m*  334. 
i  1  Rep.  98. 
k  Co.  Litt.  21. 


joint-tenants :  for  the  eftate  of  joint-tenants^  and  tenants  in  com- 
mon,  is  different  in  its  nature  and  qUality  from  that  of  coparcenors.  . 
Cro»  Eli%,  431* 

(2}  See  ante,  ^.  lys.  n.  3. 

hare  *; 
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have  been  defrauded  by  fuch  a  limitation  of  the  fruits  of  his 
figniory,  arifing  from  a  defcent  to  the  heir. 

WHAT^we  call  furcbafcy  pfrqui/itio,  the  feudifts  called  can'* 
quf/fj  conquaefiuj,  or  conqtafstio  * :  both  denoting  any  means 
of  acquiring  an  eftate  out  of  the  common  courfe  of  inherit- 
ance. And  this  is  ftill  tlie  proper  phrafe  in  the  law  of  Scot^ 
land™:  as  it  was  among  the  Norman  jurids,  who  ftiled 
r  24'*  1^''^^  fi^^  puxchafor  (that  i^^  be  who  brought  the  eilate  into 
the  family  which  at  prefent  owtis  it)  the  conqueror  or  con^ 
quereur  °»  Which  feems  to  be  all  that  was  meant  by  the  ap- 
pellation which  was  given  to  William  the  Norman^  wheii 
his  manner  of  afcending  the  throne  of  England  was^  in  his 
own  and  his  fucceJors*  charters,  and  by  the  hiftorians  of  the 
.  times,  entitled  conquae/luj,  and  himfelf  conquaeftor  or  CQnqutji^ 
tor^\  fignifying  that  he  was  the  firft  of  his  family  who  ac<«> 
quired  the  crown  of  England,  and  from  whom  therefore  alt 
future  claims  by  defcent  muft  be  derived  :  though  now,  from 
cur  difufe  of  the  feodal  fenfe  of  the  word,  together  with  the 
leflexion  on  his  forcible  method  of  acquifition,  we  are  apt 
to  annei  the  idea  of  vf^ory  to  this  name  of  conquejt  or  conqui'^ 
Jltion :  a  title  which,  however  juft  with  regard  to  the  crown^ 
the  conqueror  never  pretended  with  regard  to  the  realm  of 
England  ;  nor^  in  fadl,  ever  had  ''• 

The  difference  in  efFeft,  between  the  acquifition  of  an 
eftate  by  defcent  and  by  purchafe,  confifts  principally  in  thefe 
two  poiilts;  I.  That  by  purchafe  the  eftate  acquires  a  new 
inheritable* quality,  and  is  defcendible  tp  the  owner's  blood 
in  general,  and  not  the  blood  only  of  fome  particular  an- 
ceftor.  For,  when  a  man  takes  an  eftate  by  purchafe,  he 
takes  it  not  ut  feudum  paternum  or  maternumy  which  would 
defcend  only  to  the  heirs  by  the  father's  or  the  mother's  fide : 
but  he  takes  it  ut  feudum  antiquum^  as  a  feud  of  indefinite 
antiquity ;  whereby  it  becomes  inheritable  to  hia  heirs  gene^' 

'Crag.  /.  f.  /.  lo.  §  i8.  o  Spelm.  GUJf.  r^s* 

^  Dalrympleof  feuds.  2IO.  P  Secbookl.  ch.  3. 

ral. 
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ral,  firft  of  the  paternal,  and  then  of  the  maternal  line, 
a.  Aa  eftate  taken  by  purchafe  will  not  make  the  heir  an« 
fwerable  for  the  a&s  of  the  anceftor,  as  an  eftate  by  defcent 
will.  For,  if  the  anceftor  by  any  deed,  obligation,  cove- 
nant, or  the  like,  bindeth  himfelf  and  his  heirs,  and  dieth  ; 
this  deed,  obligation,  or  covenant,  fliall  be  binding  upon 
the  heir,  fo  far  forth  only  as  he  (or  any  other  in  truft  for 
him  ">)  had  any  eftate  of  inheritance  vefted  in  him  by  defoent 
from  (or  any  eftate  pur  attter  vie  coming  to  him  by  fpecial 
occupancy,  as  heir  to^)  that  anceftor,  fufEcient  to  anfwer  [  244  ] 
the  charge* ;  whether  he  remains  in  pofleffion,  or  hath  aliened 
it  before  zfkion  brought '  $  which  fufficient  eftate  is  in  the 
law  called  affetij  from  the  French  word,  affez,  enough  •• 
Therefore  if  a  man  covenants,  for  himfelf  and  his  heirs,  to 
keep  my  houfe  in  repair,  I  can  then  (and  then  only)  compel 
his  heir  to  perform  this  covenant,  when  he  has  an  eftate  fuffi- 
cient for  this  purpofe,  or  ajetf^  by  defcent  from  the  cove- 
nantor :  for  though  the  covenant  defcends  to  the  heir,  whe- 
ther he  inherits  any  eftate  or  no,  it  lies  dormant,  and  is  not 
compulfory,  until  he  has  aflets  by  defcent  ^ 

This  is  the  legal  fignification  of  the  word  perqulfitiOf  or 
purchafe ;  and  in  this  fenfe  it  includes  the  five  following 
methods  of  acquiring  a  title  to  eftates :   i.  Efcheat.     2.  Oc- 
cupancy.    3.  Prefcriptton.      4.  Forfeiture.      5.  Alienation..  * 
Of  all  thefe  in  their  order. 

I.  Escheat,  we  may  remember  ^,  was  one  of  the  fruits 
and  confequcnces  of  feodal  tenure.  The  word  itfelf  is  ori- 
ginally French  or  Norman '',  in  which  language  it  fig^ifies 
chance  or  accideut  ;  and  with  us  it  denotes  an  obftru£lion 
of  the  courfe  of  defcent,  and  a  confequent  determination  of 
the  tenure,  by  fome  unforefeen  contingency  :  in  which  cafe 
the  land  naturally  refults  back,  by  a  kind  of  reverfion,  to  the 
original  grantor  or  lord  of  the  fee  J', 


4  Stat.  19  Car.  II.  c.  3.  ^  to. 
'  Ibid.  §11. 

•  iP.  W««.777. 

•  Sut.'3«6  4W.  *M.  C.14. 

•  Finch,  bvr.  1 19. 


V  Finch.  Rep.S6. 
'  w  Sec  pag.  72* 

X  Ej\Let   or  ub:t,  formed  from  the 
vcib  ej'cb-.'.T  or  f^Ad.r,  to  happen. 
)•  X  f(^d.  30.     Co.  Litt.  13. 

Escheat 
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Escheat  therefore  being  a  title  frequently  vetted  in  the 
lord  by  inheritance,  as  being  the  fruit  of  a  figniory  to  which 
he  was  entitled  by  defcent,  (for  which  reafon  the  lands  cfdicat- 
ing  (hall  attend  the  figniory,  and  be  inheritable  by  fuch  only 
of  his  heirs  as  are  capable  of  inheriting  the  other*)  it  may 
feem  in  fuch  cafes  to  fall  more  properly  under  the  former 
general  head  jof  acquiring  title  to  eilates,  viz.  by  defcent, 
(being  vetted  in  him  by  ad  of  law,  and  not  by  his  own  zfk 
[  *4S  ]  or  agreement)  than  under  the  prefent  by  purchafe.  But  it 
.  mutt  be  remembered  that,  in  order  to  complete  this  title  by 
efcheat,  it  is  necettary  that  the  lord  perform  an  a6l  of  his  own, 
by  entering  on  the  lands  and  tenements  fo  efcheated,  or  fuing 
out  a  writ  of  ejcheat^  :  on  failure  of  which,  or  by  doing  any 
a£l  that  amounts  to  an  implied  waiver  of  his  right,  as  by 
accepting  homage  or  rent  of  a  ttranger  who  ufurps  the  pof- 
feflion,  his  title  by  efcheat  is  barred  ^.  It  is  therefore  in  fome 
refped):  a  title  acquired  by  his  own  af),  as  well  as  by  ad  of 
law.  Indeed  this  may  alfo  be  faid  of  defcents  themfelves,  in 
which  an  entry  or  other  feifin  is  required,  in  order  to  make  a 
complete  title  ;  and  therefore  this  dittribution  of  titles  by  our 
legal  writers,  into  thofe  by  defcent  and  by  purchafe,  feems  in 
this  refped  rather  inaccurate,  and  not  marked  with  fufficient 
precifion :  for,  as  efcheats  mutt  follow  the  nature  of  the  fig« 
niory  to  which  they  belong,  they  may  veft  by  either  purchafe 
or  defcent,  according  as  the  figniory  is  vetted.  And,  though 
fir  Edward  Coke  confiders  the  lord  by  efcheat  as  in  fome  re-* 
fpeds  the  aflignee  of  the  laft  tenant  %  and  therefore  taking 
by  purchafe ;  yet,  on  the  Other  hand,  the  lord  is  more  fre- 
quently confidered  as  being  ultimus  haeresy  and  therefore 
taking  by  defcent  in  a  kind  of  caducary  fucceflion. 

The  law  of  efcheats  is  founded  upon  this  fingle  principle, 
that  the  blood  of  the  perfon  latt  feifed  in  fee-Gmple  is,  by 
fome  means  or  other,  utterly  extind  and  gone :  and,  fince 
none  can  inherit  his  ettate  but  fuch  as  are  of  his  blood  and 

s  Co.  Lift.  13.  b  lya,  tit,  acceptance.  S5.  Co.  Litt* 

a  Bro.  Air,  tit*  ejchsat^  26.  a68« 

c  I  hIL  115. 

confanguinity^ 
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conianguioity,  it  follows  as  a  regular  confequence,  that  when 
fuch  blood  is  extinfl^  the  inheritance  itfelf  mud  fail ;  the 
land  muft  become  what  the  fcodal  writers  dcnomimttf eudum 
apertum ;  and  muft  refult  back  again  to  the  lord  of  the  fee^ 
by  whom,  or  by  thofe  whofe  eftate  he  hath,  it  was  given. 

Escheats  are  frequently  divided  into  thofe  propter  defeC" 
tumfanguinis  and  thofe  propter  deli^um  tenentis:  the  one  fort, 
if  the  tenant  dies  without  heir^ ;  the  other,  if  his  blood  be 
attainted  "*•  But  both  thefe  fpecies  may  well  be  compre- 
hended under  the  iirft  denomination  only ;  for  he  that  is  at-  [  246  1 
tainted  fuffers  an  extinction  of  his  blood,  as  well  as  he  that 
dies  without  relations.  The  inheritable  quality  is  expunged 
in  one  inllance,  and  expires  in  the  other  \  or,  as  the  dodtrine  •" 
of  efcheats  is  very  fully  exprefTed  in  Fleta  *',  **  dominus  capi-" 

talis  feodi  loco  haeredis  habetur,  quoties  per  defeFtum  vel  de^ 

liElum  extinguitur  fanguu  tenentu*^ 


ic 


Escheats  therefore  ariHng  merely  upon  the  deficiency  of 

the  blood,  whereby  the  defcent  is  impeded,  their  doArine 

will  be  better  illuftrated  by  confidcring  the  feveral  cafes 

wherein  hereditary  blood  may  be  deficient,  than  by  any  other 

,  method  whatfoever, 

I,  2,  3.  The  firft  three  cafes,  wherein  inheritable  blood 
is  wanting,  may  be  colle£tcd  from  the  rules  of  defcent  laid 
down  and  explained  in  the  preceding  chapter,  and  therefore 
will  need  very  little  illuftration  or  comment.  Firft,  when 
the  tenant  dies  without  any  relations  on  the  part  of  any  of  hia 
anceftors  :  fecondly,  when  he  dies  without  any  relations  on 
the  part  of  thofe  anceftors  from  whom  his  eftate  defcended : 
thirdly,  when  he  dies  without  any  relations  of  the  whole 
blood.  In  two  of  thefe  cafes  the  blood  of  the  firft  purchafor 
is  certainly,  in  the  other  it  is  probably^  at  an  end;  and 
therefore  in  all  of  them  the  law  direfts,  that  the  land  ftiall 
efcheat  to  the  lord  of  the  fee :  for  the  lord  would  be  mani- 
feftly  prejudiced,  if,  contrary  to  the  inherent  condition  tacit- 

4  Co.  Litt.  X  3.  9a,.  «  /.  6.   r.  t. 
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ly  annexed  to  all  feuds,  anyperfon  (hould  be  fuffered  to  (ucceed 
to  the  lands,  who  is  not  of  the  blood  of  the  firft  feudatory,  to 
whom  for  hisr  perfonal  merit  the  eftate  is  fuppofed  to  have 
been  granted  (3). 

4.  A  MONSTEII9  which  hath  not  the  fhape  of  mankind, 
but  in  any  part  evidently  bears  the  refemblance  of  the  brute 
creation,  hath  no  inheritable  blood,  and  cannot  be  heir  to 
any  land,  albeit  it  be  brought  forth  in  marriage:  but,  al- 
though it  hath  deformity  in  any  part  of  it's  body,  yet  if  it 
1-^47  ]  hath  human  fliape,  it  may  be  heir  ^  This  is  a  very  antient 
rule  in  the  law  of  England  ^ ;  and  it's  reafon  is  too  obvious, 
and  too  (hocking,  to  bear  a  minute  difcuffion.  The  Roman 
law  agrees  with  our  own  in  excluding  fuch  births  from  fuc- 
ceilions  ^ :  yet  accounts  them,  however,  children  in  fome 
refpe£is,  where  the  parents,  or  at  lead  the  father,  could  reap 
any  advantage  thereby  ^ :  (as  the  Jus  trium  liberorum,  and  the 
like)  efteeming  them  the  misfortune,  rather  than  the  fault, 
of  lliat  parent.  But  our  law  will  not  admit  a  birth  of  this 
kind  to  be  fuch  an  iflue,  as  ihall  entitle  the  huiband  to  be 
tenant  by  the  curtely  ^ ;  becaufe  it  is  not  capable  of  inheriting. 
And  therefore,  if  there  appears  no  other  heir  than  fuch  a 
prodigious  birth,  the  land  ihall  efcheat  to  the  lord. 

f  Co*  Litt  7,  S.  enmumerari :  c/>  Jl  membra  fint  hntilis 

S  ^f  coHtra  formam  humani  gtnerU  aut  tortmrfaf  jms  tamtm  tflpartui  wtonfin- 

ionvarjo  more  pr^reaniurf  at  fi  mulier  Jut,    Brafi.  /•  I  •  c«  6.  ST  /.  5.  tr,  5. 

monfirofumv^  froiign^mmtMCa  Jit  winter  r.  30* 

tibros  nm  ccmfutentur*     Partus  tameHf  l>  Ff,  i.  5.  14. 

cui  nMura  alifuataulum  addiderit  tfel  di"  ^      ^  Ff,  50.  x6*  135*     Paul*  ^-fint.  9. 

mmueritf  mt  fi  fex  inl  tautum  quatuor  §  6g* 

digUa  hahueritf  kem  dehtt  inter  Rberes  ^  Co.  Litt.  39. 


(3)  In  the  great  cafe  of  Bargefs  v.  Wheate»  lord  chancellor 
Northingttm  determined  contrary  to  the  learned  opinions  of  lord 
Mansfield  and  of  Sir  Thomas  Clarke  mailer  of  the  rolls,  whofe 
affiibince  he  had  reqaefted»  that  where  a  ceftta  que  truft  dies  without 
heirs,  the  truft  does  not  efcheat  to  the  crown,  fo  that  the  lands  may 
be  recovered  in  a  court  of  equity  by  the  king,  but  that  the  truftee 
ihall  hold  them  for  hb  own  benefit,    i  BL  Rip,  iiy 

A  5.  Bastiups 
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5.  Bastards  are  incapable  of  being  heirs.  BaftardSf 
by  our  Jaw,  are  fUch  children  as  are  not  born  either  in  law- 
ful wedlccki  or  within  a  competent  time  after  it's  determina- 
tion K  Such  are  held  to  be  nulluisfilii^  the  fons  of  nobody  ^ 
for  the  maxim  of  law  ia,  qui  ex  dainttato  coitu  nafcuniur^  inter 
liberos  mn  cofnputaniUr^^  Being  thus  the  forts  of  nobody, 
they  have  no  blood  it.  them,  at'  leaft  no  inheritable  blood  ; 
confequently,  none  i>f  the  blood  of  the  firft  pUrchafor :  and 
therefore,  if  there  be  no  other  claimiant  than  fuch  illegitimate 
children,  the  land  (hall  efcheat  to  die  lord  '*•  The  civil  law 
differs  from  ours  in.  this  point,  and  allows  a  baftard  to  fuc* 
ceed  to  an  inheritance,  if  after  it's  birth  the  mother  was  mar*- 
tied  to  the  fathet  <> :  and  alfo,  if  the  father  had  no  lawful  wife 
or  child,  then,  even  if  the  concubine  was  never  married  to 
the  father,  yet  (he  and  her  baftard  fon  w«re  admitted  each  to 
one  twelfth  of  the  inheritance  p  :  and  a  baftard  was  likewife  [  248  J 
capable  of  fucceeding  to  the  whole  of  his  mothet*3  eftate, 
although  the  i*ras  never  martied  5  the  mother  being  fuffi- 
ciently  certain,  though  the  father  is  not*i.  But  our  law,  in 
favour  of  marriage,  is  much  kfs  indulgent  to  baftards. 

Thbrc  is  indeed  one  inftance,  in  which. our  law  has 
ihewn  them  fome  little  regard ;  and  that  is  ufuaily  termed 
the  cafe  of  bdftard  eigne  and  viulier  puifne.  This  happens 
when  a  man  has  a  baftard  fon,  and  afterwards  marries  the 
mother,  and  by  her  has  a  legitimate  fon,  who  in  the  language 
of  the  law  is  called  a  wf//;Vr,  or,  as  Glanvil  ^  exprcfies  it  in 
his  lAtATiyJilius  muli^rattts ;  the  woman  before  marriage  being 
roncubinay  and  afterwarils  mulier.  Now  here  the  eldeft  fon  is 
baftard,  or  bitftard  eigne  ;  and  the  younger  fon  is  legitimate, 
6r  mulier  puifne.  If  then  the  father  dies,  and  the  bajiard 
fign}  enters  upon  his  land,  and  enjoys  it  to  his  death,  and 
dies  feifed  thereof,  whereby  the  inheritance  delcends  to  his 
Ifluc  ;  in  this  cafe  the  mulier  puifne^  and  all  other  heirs, 
,•&  (though  minors,  feme  coverts,  or  under  any  incapacity  what* 

1  See  book  T.  ch.  16.  ^  N-.'v.  89.  r.  8» 

"»  Co.  Lite.  8.  '  P  Ibid.  f.  II. 

a  Finch,  law.  117.  <)  Ctd*  6.  57^  5.  r  /.j.  r.  1. 
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focvcr)  ate  totally  barred  of  their  right '•  And  this,  i.  As- 
a  punlflimcnt  on  the  mulier  for  bis  negligence,  in  not  enter- 
ing during  the  haftartT^  life,  and  eviAing  him,  2.  Becaufe 
the  law  will  not  fuflTer  a  man  to  be  baftardized  after  his  death, 
who  entered  as  heir  and  died  feifed,  and  fo  paded  for  legiti- 
mate in  his  lifetime.  3.  Becaufe  the  canon  law  (following 
the  civil)  did  allow  fuch  baftard  eigne  to  be  legitimate,  on  the 
fubfequent  marriage  of  his  mother :  and  therefore  the  laws  of 
England  (though  they  would  not  admit  either  the  civil  or 
canon  law  to  rule  the  inheritances  of  this  kingdom,  yet) 
paid  fuch  a  regard  to  a  pcrfon  thus  peculiarly  circumftanced, 
that,  after  the  land  had  defcended  to  his  iiTue,  they  would 
not  unravel  the  matter  again,  and  fufier  his  eftate  to  be  ihaken. 
But  this  indulgence  was  (hewn  to  no  other  kind  of  baftard  ; 
for,  if  the  mother  was  never  married  to  the  father,  fuch 
baftard  could  have  no  colourable  title  at  all  *. 

r  24g  1  As  baftards  cannot  be  heirs  themfelves,  fo  neither  can 
they  have  any  heirs  but  thofe  of  their  own  bodies*  For,  as 
all  collateral  kindred  confifts  in  being  derived  from  the  fame 
common  anceftor,  and  as  a  baftard  has  no  legal  anceftors,  he 
can  have  no  collateral  kindred ;  and,  confcquently,  can  have 
HO  legal  h<rirs,  but  fuch  as  claim  by  a  lineal  defcent  from 
himfelf .  And  therefore  if  a  baftard  purchafes  land  and  dies 
feifed  thereof  without  iflue,  and  inteftate,  the  land  fliall  cf-* 
cheat  to  the  lord  of  the  fee  "• 

6.  Aliens^  alfo  are  incapable  of  takmg  by  defcent,  or 
Inheriting  ^  :  for  they  are  not  allowed  to  have  any  inheritable 
blood  in  them  •,  rather  indeed  upon  a  principle  of  national  or 
civil  policy,  than  upon  reafons  ftriftly  feodaL  Though,  if 
lands  had  been  fuflered  to  fall  into  their  hands  who  owe  no 
alltgiaivce  to  the  crown  of  England,  the  defign  of  introdu- 
cing our  leuds,  the  defence  of  the  kingdom,  would  have  been 
defeated.  Wherefore  if  a  man  leaves  no  other  relations  but 
aliens,  his  lands  fliall  efcheat  to  the  lord. 

a  Uct.  §  390.    Co.  Lilt.  244.  V  See  Book.  I.  ch.  lo. 
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As  alieim  cannot  inherit,  fo  far  they  are  on  a  level  with  . 
baftards  j  but  as  they  arc  alfo  difabled  to  hold  by  purchafe  *, 
they  arc  under  ftill  greater  difabilities*  And,  as  they  can 
neither  hold  by  purchafe,  nor  by  inheritance,  it  is  alnioft 
fuperfluous  to  (ay  that  they  can  have  no  heirs,  fince  they  can 
have  nothing  for  an  heir  to  inherit ;  but  fo  it  is  exprefsly 
holden  y,  becaufe  they  have  not  in  them  any  inheritable  blood* 

And  farther,  if  an  alien  be  made  a  denizen  by  the  king's 
letters  patent,  and  then  purchafes  lands,  (which  the  law^ 
allows  fuch  a  one  to  do)  his  fon,  born  before  his  denization, 
Ihall  not  (by  the  Common  law)  inherit  thofe  lands ;  but  a  fort 
born  afterwards,  may,  even  though  his  elder  brother  be  living; 
for  the  father,  before  denization,  had  no  inheritable  blood  to 
communicate  to  his  eldeft  fon  ;  but  by  denization  it  acquires  [  250  J 
an  hereditary  quality,  which  will  be  tranfmitted  to  his  fub- 
fequent  pofterity*  Yet,  if  he  had  been  naturalized  by  a£l 
of  parliament,  fuch  eldeft  fon  might  then  have  inherited ; 
for  that  cancels  all  defcfts,  and  is  allowed  to  have  a  retro^ 
fpcclive  energy,  which  fimplc  denization  has  not*. 

Sir  Edward  Coke  *'  alfo  holds,  that  if  an  alien  cometh  into 
England,  and  there  hath  iflue  two  fons,  who  are  thereby  na- 
.tural-born  fubje£ts ;  and  one  of  them  purchafes  land,  and 
dies  ;  yet  neither  of  thcfe  brethren  can  be  heir  to  the  other.  * 

For  the  commune  vinculum^  or  common  ftock  of  their  con- 
fanguinity,  is  the  father;  and  as  he  had  no  inheritable 
blood  in  him,  he  could  communicate  none  to  his  fons ; 
and,  when  the  fons  can  by  no  poflibility  be  heirs  to  the 
father,  the  one  of  them  ihall  not  be  heir  to  the  other.  And 
this  opinion  of  his  feems  founded  upon  folid  principles  of 
the  ^(ntient  law ;  not  only  from  the  rule  before  cited '', 
that  cejluy^  que  doit  inheriter  al  perey  doit  inheriier  al  Jits ; 
but  alfo  becaufe  we  have  feen  that  the  only  feodal  found-  . 
atioti,  upon  which  newly  purchafed  land  can  poffibly  de- 
fcend  to  a  brother,  is  the  fuppofition  and  ficHou  of  hw, 

X  Co.  Litt.  2.  a  i  In(^.  8. 
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that  it  defcended  from  fomc  one  of  his  aticcftors :  but  in 
this  cafe  as  the  immediate  anceftor  was  an  alien,  'from  whom 
it  could  by  no  poflibility  defcend,  this  (hould  deftroy  the 
fuppoHtion,  and  impede  the  deCcent^  and  the  land  ihould  be^ 
inherited  ut  feudum  Jlri&e  nmmm  /  that  is,  by  none  but  the 
lineal  defcendants  of  the  purchafing  brother ;  and  on  failure 
of  them,  Ihould  efcheat  to  the  lord  of  the  fee.     But  this 
opinion  hath  been  flnce  o^rerruied  ^ :  and  it  is  now  held  for 
law,  that  the  fons  of  an  alien  bom  here>  may  inherit  to* 
each  other ;  the  defcent  from  one  brother  to  another  being 
an  immediate  defcent  **.     And  reafonably  enough  upon  the 
whole  J  for,  as  (in  common  purchafes)  the  whole  of  the  fup-* 
pofed  defcent  from  indefinite  ancedors  is  but  fi£titious,  the 
law  may  as  well  fuppofe  the  requifite  anceftor  as  fuppofe  the 
requifite  defcents 

r  acx  '1    ^^  i»  aHb  enaftcd^by  the  ftatutc  1 1  &  12  W.  III.  c»6.  that 
all  pcrfons,  being  natural-born  fubje£ls  of  the  king,  may  in- 
herit and  make  their  titles  by  defcent  from  any  of  their  ancef- 
tors  lineal  or  collateral ;  although  dieir  father  or  mother,  or 
other  anceftor,  by,  from,  through',  or  under  whom  they  de- 
rive their  pedigrees,  were  born  out  of  the  king's  allegiance. 
Bikt  inconveniencts^  were  afterwards  apprehended,  in  cafe 
perfons  (hould  thereby  gain  a  future  capacity  to  inherit,  who 
did  not  exift  at  the  death  of  the  perfon  laft  feifed.     As^  if 
Francis  the  elder  brother  of  John  Stiles  be  an  alien,  and 
Oliver  the  younger  be  a  natural-born  fubjefV,  upon  JohnV 
death  without    iflue  his  lands  will  defcend  to   Oliver  the 
younger  brother :  now,  if  afterwards  Francis   has  a  child 
born  in  England,  it  was  feared  that,  under  the  ftatute  of  king 
William,  this  new-born  child  might  defeat  Ac  eftate  of  lus 
uncle   Oliver.       Wherefore  it  is  provided,  by  tlie  ftatute 
^  25  Geo.  II.  c.  39.  that  no  right  of  inheritance  ftiall  accrue 
by  virtue  of  the  former  ftatute  to  any  perfons  whatfoever^ 
unlefs  they  are  in  being  and  capable  to  take  as  heirs  at  the 
death  of  the  perfon  laft  feifed : — with  an  exception  however 

c  I  Ventf.  473.     I  Lev.  59.  1  Sid.  193.  i  Sec  pag.  226. 
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to  the  cafci  where  lands  fliall  defcend  to  the  daughter  of  an    • 
alien ;  which  defcent  fhall  be  divefted  in  favour  of  an  after- 
born  brother,  or  the  inheritance  (hail  be  divided  with  an 
after-bom  (ifter  or  fifters,  according  to  the  ufual  rule**  of 
defcents  by  the  common  law. 

7.  Bt  attainder  alfo,  for  treafon  or  other  felony,  the  blood 
of  the  perfon  attainted  is  fo  corrupted,  as  to  be  rendered  no 
longer  inheritable. 

Great  care  mdft  be  taken  to  dldinguifh  between  for- 
feiture of  lands  to  the  king,  and  this  fpecies  of  efcheat  to  the 
lord ;  which,  by  reafon  of  their  fimilitude  in  fome  circum- 
(lances,  and  becaufe  the  crown  is  very  frequently  the  imme* 
<iiate  lord  of  the  fee  and  therefore  entitled  to  both,  have  been 
often  confounded  together.  Forfeituee  of  lands,  and  of 
whatever  elfe  the  offender  poiTeffed,  was  the  dodrine  of  the  [  2C2  1 
.old  Saxon  law  *,  as  a  part  of  punifhmcnt  for  the  offence  5 
and  does  not  at  all  relate  to  the  feodal  fyftem,  nor  is  the  con- 
fequence  6f  any  figniory  or  lordlhip  paramount ' :  but,  being 
^  prerogative  veiled  in  the  crown,  was  neither  fuperfeded  nor 
diminifhed  by  the  introdudion  of  the  Norman  tenures  j  a 
■fruit  and  confequence  of  which,  efcheat  mud  undoubtedly 
be  reckoned*  Efcheat  therefore  operates  in  fubordination  to 
(his  more  antient  and  fuperior  law  of  forfeiture. 

The  doArine  of  efcheat  upon  attainder,  taken  fingly,  is 
this :  that  the  blood  of  ihe  tenant,  by  the  commiflion  of  any 
felony,  (under  which  denomination  all  treafoits  were  formerly 
comprized  <)  is  corrupted  and  ftained,  and  the  original  do- 
nation of  the  feud  is  thereby  determined,  it  being  always 
granted  to  the  vafal  on  the  implied  condition  of  dttm  bene  ft 
gejjtrit.  Upon  the  thorough  demonftration  of  which  guilt, 
by  legal  attainder,  the  feodal  covenant  and  mutual  bond  of 
fealty  are  held  to  be  broken,  the  eftate  inftantly  falls  back 
from  the  offender  to  the  lord  of  the  fee,  and  the  inheritable 

<i  Sec  pag.  208  and  214.  6  3  Inft.  25.  Sut.  %%  £dw*  III.  c.  a. 
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quality  of  his  blood  is  extinguiflied  and  blotted  out  for  ever. 
In  this  fituation  the  law  of  feodal  cfcheat  was  brought  into 
England  at  the  conqueft  j  and  in  general  fuperadded  to  the 
antient  law  of  forfeiture.  In  confequence  of  which  corrup- 
tion and  extin£tion  of  hereditary  blood,  the  land  of  all 
feloji3  would  immediately  reveft  in  the  lord,  but  that  the 
fuperior  law  of  forfeiture  intervenes,  and  intercepts  it  in  it's 
paflage  :  in  cafe  of  treafon,  for  ever ;  in  cafe  of  other  felony, 
for  only  a  year  and  a  day ;  after  which  time  it  goes  to  the 
lord  in  2^  regular  courfe  of  efcheat  ^,  as  it  would  have  done 
to  thg  heir  of  the  felon  in  cafe  th?  feodal  tenures  had  never 
been  introduced.  And  that  this  is  the  true  operation  ^nd 
genuine  hiftory  of  efcheats  will  n^oft  evidently  appear  from 
this  incident  to  gavelkind  lands,  (which  feems  to  be  the  old 
Saxon  tenure)  that  they  are  in  no  cafe  fubjeci  to  efcheat  for 
felony,  though  they  arc  liable  to  forfeiture  for  treafon  k 

C  253  1  As  a  confequence  of  this  doftrinc  of  efcheat,  all  lands  of 
inheritance  immediately  revefting  in  the  lord,  the  wife  of  the 
felon  was  liable  to  lofe  her  dower,  till  the  ftatute  i  £dw.  VL 
^.12.  enafled,  that  albeit  anyperfon  be  attainted  of  mifpri- 
Con  of  treafon,  murder,  or  felonyi  yet  his  wife  ihall  enjoy 
her  dower.  But  fhe  has  not  this  indulgence  where  the 
antient  law  of  forfeiture  operates,  for  it  is  exprefsly  provided 
by  the  ftatute  5  &  6  Edw.  VI.  c.  11.  that  the  wife  of  one 
attaint  Qf  high  treafon  fliall  not  be  endowed  at  all. 

Hitherto  we  have  only  fpoken  of  eftates  vcfted  in  the 
offender,  at  the  time  of  his  offence  or  attainder.  And  here 
the  law  of  forfeiture  ftops ;  but  the  law  of  efcheat  purfues 
the  matter  ftill  farther*  For,  the  blood  of  the  tenant  being 
utterly  corrupted  and  extinguifhed,  it  follows  not;  only  that 
all  that  he  now  has  (hall  efcheat  from  him,  but  alfo  that  he 
(hall  be  incapable  of  inheriting  any  thing  for  the  future. 
This  may  farUier  illuftrate  the  diftin£tion  between  forfeiture 
end  efcheat.  If  therefore  a  father  be  feifed  in  fee,  and  the 
fon  commits  treafon  and  is  attainted,  and  then  the  father 

k  2  Ta^f  36,  i  3oi|U)cr.  53*    Wright.  Tea.  xiS. 
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'dies :  here  the  land  (ball  efchcat  to  the  lord  j  bccaufe  the 
Ton,  by  the  corruption  of  his  blood,  is  incapable  to  be  heir, 
and  there  can  be  no  other  heir  during  his  life  :  but  nothing 
(hall  be  forfeited  to  the  king,  for  the  fon  never  had  any  in- 
terefl  in  the  lands  to  forfeit  ^,  I»  this  cafe  the  efcheat  ope- 
rates, and  not  the  forfeiture ;  but  in  the  following  inftance 
the  forfeiture  works,  and  not  the  efcheat.  As  where  a  new 
felony  Is  created  by  acl  of  parliament,  and  it  is  provided  (aft 
is  frequently  the  cafe)  that  it  (hall  not  extend  to  corruption 
of  blood ;  here  the  lands  of  the  felon  (hall  not  efcheat  to  the 
lord,-  but  yet  the  profits  of  them  (hall  be  forfeited  to  the  king 
for  a  year  and  a  day,  and  fo  long  after  as  the  offender  lives  ^ 

There  is  yet  a  farther  oonfequence  of  the  corruption  and 
extinction  of  hereditary  blood,  which  is  this :  that  the  perfon 
attainted  (hall  not  only  be  incapable  himfelf  of  inheriting,  ^  254  ] 
or  tranfmittmg  his  own  property  by  heir(hip»  but  (hall  alfo 
obdru^  the  defccnt  of  lands  or  tenements  to  his  pofterity,  in 
all  cafes  where  they  are  obliged  to  derive  tlieir  title  through 
him  from  any  remoter  anceftor.  The  channel,  which  con- 
veyed the  hereditary  blopd  from  his  anceftors  to  him,  is  not 
only  exhaufted  for  the  prefent,  but  totally  dammed  up  and 
rendered  impervious  for  the  future.  This  is  a  reiinemenc 
vpon  the  antient  law  of  feuds,  which  allowed  that  the  grand- 
fon  might  be  heir  to  his  grandfather,  though  the  fon  in  the 
intermediate  generation  was  guilty  of  felony  ".  But,  by  the 
law  of  England,  a  man's  blood  is  fo  univerfally  corrupted 
by  attainder,  that  his  fons  can  neither  inherit  to  him  nor  to 
any  other  anceftor  %  at  lead  on  the  part  of  their  attainted 
father. 

This  corruption  of  blood  cannot  be  abfolutely  removed 
but  by  authority  of  parliament.  The  king  may  excufe  the 
public  punifliment  of  an  offender ;  but  cannot  abolifh  the 
private  right,  which  has  accrued  or  may  accrue  to  individuals 
as  a  confequence  of  the  criminal's  attainder.  He  may  remit  1^ 
forfeiture,  in  which  the  intercft  of  the  crown  is  alone  con- 
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ccrned  :  but  he  cannot  wipe  awajr  the  corruption  of  blood  ; 
for  therein  a  third  perfon  hath  an  intereft,  the  lord  who 
claims  by  efcheat.  If  therefore  a  man  hath  a  fon,  and  is  at- 
tainted, and  afterwards  pardoned  by  the  Icing ;  this  fon  can 
never  inherit  to  his  father,  or  father's  a riceftors ;  befca'ufc  his 
paternal  blood,  being  once  thoroughly  corrupted  by  his  fa- 
ther's attainder,  muft  continue  fb:  but  if  the  fon  had' been 
born  after  the  pardon,  he  might  inherit ;  becaufe  by  the  par- 
don the  father  is  made  a  new  man,  and  may  convey  new  in- 
heritable blood  to  his  after-born  children  ®. 

« 

Herein  there  is  however  a  difference  between  alieiiSiand 
perfons  attainted*  Of  alienS)  who  could  never  by.  any  ;poffi<« 
bility  be  heirs,  the  law  takes  no  notice :  and  therefore  we  have 
C  ^iS  D  fccn>  ^h^t  an  alien  elder  brother  fhall  not  impede  the  defcent 
to  a  natural^born  younger  brother.  But  in  attainders  it  is 
otberwife:  for  if  a  man  hath  ifTue  a  fon,  and  is  attainted, 
and  afterwards  pardoned,  and  then  hath  ifTue  a  fecond  fon, 
and  dies ;  here  the  corruption  of  blood  is  not  removed  from 
the  eldeft,  and  therefore  he  cannot  be  heir  5  neither  can  the 
youngeil  6e  heir,  for  he  hath  an  elder  brother  Hying,  of 
whom  the  law  takes  notice,  as  he  once  had  a  pofTibility  of 
being  heir :  and  therefore  the  younger  brother  fliall  not  in* 
herit,  but  the  land  ihail  efcheat  to  the  lord  ;  though  had  the 
elder  died  without  iflue  in  the  life  of  the  father,  the  younger 
fon  born  after  the  pardon  might  well  have  inherited,  for  he  hath 
no  corruption  of  blood  p.  So  if  a  man  hach  ifTue  two  Tons, 
and  the  elder  in  the  lifetime  of  the  father  hath  ifiue,  and  then 
is  attainted  and  executed,  and  afterwards  the  father  dies,  the 
lands  of  the  father  fhall  not  defcend  to  the  younger  fon :  for 
the  ifTue  of  the  elder,  which  had  once  a  pofTibility  to  inherit, 
fhall  impede  the  defcent  to  the  younger,  and  the  laud  (hall 
efcheat  to  the  lord  *^.  Sir  Edward  Coke  in  this  cafe  allows ', 
that  if  the  anceflor  be  attainted,  his  Tons  born  before  the  at- 
tainder may  be  heirs  to  each  other ;  and  diftinguifhcs  it  from 
the  cafe  of  the  fons  of  an  alien,  becaufe  in  this  cafe  the  blood 
was  inheritable  when  imparted  to  them  from  the  father :  but 
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he  makes  a  doubt  (upon  the  principles  beforementioned^ 
which  are  now  overruled ")  whether  fons,  born  after  the  at-^ 
tainder>  can  inherit  to  '^each  other^  for  they  never  had  any 
inheritable  blood  in  them. 

Upon  the  whole  it  appears,  that  a  perfon  attainted  it 
neither  allowed  to  retain  his  former  eftatej  nor  to  inherit  any: 
future  one,  nor  to  tranfmit  any  inherihmce  to  his  iflue,  either 
immediately  from  himfelf,  or  mediately  throagh  himfelf  from 
any  remoter  anceilor ;  for  his  inheritable  blood,  which  is 
neccflary  either  to  hold,  to  take,  or  to  tranfmit  any  feodal 
property,  is  blotted  out,  corrupted,  and  extinguiflied  for 
ever :  the  confequence  of  which  is,  that  cftates  thus  impeded 
in  their  dcfcent,  refult  back  and  efcheat  to  the  lord, 

THi^.cprrupti9i)of  Mpofli  thus  ariGi\g  from  feodal  princi^  [  7,s6  ] 
pies,  but  perhaps  ex{en4jed  farther  than  evq^  thofe  principles 
will  warrant,  has  been  long  looked  upon  as  a  peculiar  hard- 
flifp :  becaufe  the  ppprefliv<  parts  o£  the  feoflal  tenures  be- 
ing tiQw  in  gf;n«ral  aboliflied, .  it  feems  unreafonable  to  r^ 
ferve  one  of  their  moft  inequitable  cpnfequences }  namely^ 
that  the  children  (hould  not  only  be  reduced  to  prefent  po* 
ymty^  (which^  however  fevere^  is  fufficicntly  juftified  upon 
icafpns  of  public  policy)  but  alfo  be  laid  under  future  diffi** 
culbes  of  inheritance,  on  account  of  the  guilt  of  £heir  an* 
eeftoirs.  And  therefore  in  moft  (if  not  all)  of  the  new  felo^ 
pies  created  by  parliament  £nce  the  reign  of  Henry  the  eighth, 
}t  is  declared  that  they  (hall  not  extend  to  any  corruption  of 
blood:  and  by  the  ftatute  7  Ann.  c.  2i.  (the  operation  of 
iR^hieh  is  poftponed  by  the  ftatute  17  Geo.  IL  c.  39.)  it  ia 
«na£led,  that,  after  the  death  of  the  late  pretender,  and  hia 
fons,  no  attainder  for  treaf^n  fhall  extend  to  the  difinheriting 
any  heir,  nor  the  prejudice  of  any  perfon,  other  than  the  of- 
fender himfelf :  which  provifions  have  indeed  carried  the  re- 
medy farther,  than  was  required  by  the  hardfliip  above  com- 
plained of ;  which  is  only  the  future  obftru£lion  of  defcents, 
where  the  pedigree  happens  to  be  deduced  through  the  blood 
pf  an  attainted  anceftpr. 
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Before  I  conclude  this  head,  of  cfclicat,  I  niuft  men- 
tion one  fingular  inftance  in  which  lands  held  in  fee-timplc 
are  not  liable  to  efchcat  to  the  lord,  even  when  their  owner 
is  no  more,  and  hath  left  no  heirs  to  inherit  them.  '  And 
this  is  the  cafe  of  a  corporation  ^  for  if  that  comes  by  any 
accident  to  be  dlllblved.  the  donor  or  bis  heirs  fhall  have 
the  land  again  in  reverfjon,  and  not  the  lord  by  efcheat  $ 
which  is  perhaps  the  only  indance  where  a  reverfion  can  be 
expe£^ant  on  a  grant  in  fee-fimple  abfolute.  But  the  Iaw» 
we  are  told^  doth  tacitly  annex  a  condition  to  every  fuch 
gift  or  grant,  that  if  the  corporation  be  dilTohred,  the  donor 
or  grantor  fliall  re-enter ;  for  the  caufe  of  the  gift  or  grant 
r  2e7  1  f^i^^^^-  l^^^s  ^3  indeed  founded  upon  the  felf-fame  principle 
as  the  law  of  efcheat :  the  heirs  of  the  donor  being  only  fub« 
ftituted  inftead  of  the  chief  lord  of  the  fee  :  which  was  for- 
merly very  frequently  the  cafe  in  fubinfeudations,  or  aliena* 
tions  of  lands  by  a  vafal  to  be  holden  as  of  himfelf ;  till  that 
praAice  was  reftrained  by  the  ftatute  of  quia  tmptores^  i8 
£dw,  L  ft.  I.  to  which  this  very  fingular  inftance  ftill  in 
'    ibme  degree  remains  an  exception. 

There  is  one  more  incapacity  of  taking  by  defcentf 
which,  not  being  produdive  of  any  efcheat,  is  not  ftridly  re* 
ducible  to  this  head,  and  yet  muft  not  be  paffed  over  in  filencc. 
It  is  cnafted  by  the  ftatute  ii  &  12  V/ill.  III.  ^4.(3) 
that  every  papift  who  ftiall  not  abjure  the  errors  of  his  relh* 
gion  by  taking  the  oaths  to  the  government,  and  making  the 
declaration  againft  tranfubftantlation,  within  fix  months  after 
he  has  attained  the  age  of  eighteen  years,  (ha^ll  be  incapable 
of  inheritingi  or  taking,  by  defcent,  as  well  as  purchafe,  any 

I  Co.  Ljtt.  13. 


(3)  This  ad  was  repealed  by  the  18  Geo.  III.  c.  6.  fq  far  as  to 
permit  fuch  Roman  catholics  to  inherit  real  property,  as  would 
take  the  oath  of  allegiance  prefcribed  in  the  ftatute;  which  is  the 
iame  oath  that  is  direfted  to  be  taken  by  the  31  Geo.  III.  c.  32  ; 
which  has  repealed  all  the  other  odious  r eilridions  upon  thofe  who 
profpfs  tlie  Roman  catholic  religion* 
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real  edates  whatfoever  ;  and  his  next  of  kin  being  a  prote- 
ftanty  iliall  hold  them  to  his  own  ufe  till  fuch  time  as  he 
complies  with  the  terms  impofed  by  the  z(k.  This  incapacity 
is  merely  perfonal ;  it  afiefts  himfelf  only,  and  does  not  d(>- 
ftroy  the  inheritable  quality  of  his  blood,  fo  as  to  impede  the 
defcent  to  others  of  his  kindred.  In  like  manner  aS|  even  ia 
the  times  of  popery,  one  who  entered  into  religion  and  be« 
came  a  monk  profefled  was  incapable  of  inheriting  lands, 
both  in  our  own  "  and  the  feodal  law  j  eo  quod  deftit  effi  miles 
feculi  qmfaElus  eft  miles  Chriftl ;  nee  beneficium  pertinet  ad  eum 
qui  non  debet  gerere  officium  ^*  But  yet  he  was  accounted  only 
civiliter  mortuus  s  he  did  not  impede  the  defcent  to  others, 
but  the  next  heir  was  entitled  to  his  or  his  anceftor's  eftate. 

These  are  the  feveral  deficiencies  of  hereditary  blood, 
recognized  by  the  law  of  England  \  which,  fo  often  as  they 
happen,  occafion  lands  to  efcheat  to  the  original  proprietary 
or  lord. 
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CHAPTERTHE     SIXTEENTH. 


OP    TITLE    BY    OCCUPANCY 


OCCU-P'ANCY  is  the  taking  poflefilon  of  thofc  things, 
which  before  belonged  to  nobody.  This,  as  we  have 
ll^en.S  \^  (he  true  grpuud  and  foundation  of  all  property,  or 
of  holding  thofe  things  in  feretalty,  which  by  the  law  of 
pature^  unqualified  by  that  of  fociety,  were  common  to  all 
mankind.  But  when  once  it  was  agreed  that  every  thing 
capable  of  ownerfliip  fliould  have  an  owner,  natural  reafon 
faggefted,  that  he  who  could  firft  declare  his  intention  of 
appropriating  any  thing  to  his  own  ufe,  and,  in  confequence 
of  fuch  intention,  aflually  took  it  into  polTeflion,  fhould 
thereby  gain  the  abfolute  property  of  it ;  according  to  that 
mle  of  the  law  of  nations,  recognized  by  the  laws  of  Rome'', 
^(uod  nullius  efi^  id  ratione  naturali  occupanti  conceditur. 

This  right  of  occupancy,  fo  far  as  it  concerns  real  pro- 
perty, (for  of  perfonal  chattels  I  am  not  in  this  place  to 
fpeak)  hath  been  confined  by  the  laws  of  England  within  a 
Tery  narrow  compafs  ;  and  was  extended  only  to  a  fingle  in- 
flance :  namely,  where  a  man  was  tenant  pur  auter  vu,  or 
had  an  eftate  granted  to  himfelf  only  (without  mentioning  his 
heirs)  for  the  life  of  another  man,  and  died  during  the  life  of 
f^uy  que  vie,  or  him  by  whofe  life  it  was  holden :  in  this  cafe  he, 
that  could  firft  enter  on  the  land,  might  lawfully  retain  the 
pofleflion  fo  long  as  cefluy  que  vie  lived,  by  right  of  occupancy  ^. 

•  See  p«g*  3  &  8.  c  Cq.  Litt.  41. 

kF/'*4i.i«3. 
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This  feems  to  have  been  recurring  to  firJl  principles,  and 
calling  in  the  law  of  nature  to  afcertain  the  property  of  the 
land,  when  left  without  a  legal  owner.  For  it  did  not  revert 
to  the  grantor,  though  it  formerly'*  was  fuppofed  fo  to  do ;  for 
he  had  parted  with  all  his  intereft,  fo  long  as  cejluj  que  vifi 
lived :  it  did  not  efcheat  to  the  lord  of  the  fee ;  for  all 
efcheats  muft  be  of  the  abfolute  entire  fee,  and  not  of  any 
particular  eftate  carved  out  of  it  \  much  Icfs  of  fo  minotc 
a  remnant  as  this :  it  did  not  belong  to  the  grantee ;  for 
be  was  dead  :  it  did  not  defcend  to  his  heirs  s  for  thers 
were  no  words  of  inheritance  in  the  grant :  nor  coutd  it 
veft  in  his  executors;  for  no  executors  could  fucceed  to 
a  freehold.  Belonging  therefore  to  nobody,  like  the  hae^ 
reditas  jacenj  of  the  Romans,  the  law  left  it  open  to  be  feifed 
and  appropriated  by  the  firft  perfon  that  could  enter  upon  it, 
during  the  life  of  cejluy  que  vie^  under  the  name  of  an  occu« 
pant.  But  there  was  no  right  of  occupancy  allowed,  where 
the  king  had  the  reverfion  of  the  lands  \  for  the  reverCouet 
hath  an  equal  right  with  any  other  man  to  enter  upon  the  va- 
cant poflefTion,  and  where  the  king's  title  and  a  fubje&'s  con-' 
cuf,  the  king's  (hall  be  always  preferred :  againft  the  king 
therefore  there  could  be  no  prior  occupant,  becaufe  nullum 
timpus  occurrh  regi '".  And,  even  in  the  cafe  of  a  fubje<^,  had 
the  eftate  pur  auter  vie  been  granted  to  a  man  and  its  heirs 
during  the  life  of  cejluy  que  vie,  there  the  hehr'  might,  and 
ftill  may,  enter  and  hold  pofieffion,  and  is  called  in  law  x 
fpecial  ocaipant ;  as  having  a  fpecial  excluilve  right,  by  the 
terms  of  the  original  grant,  to  enter  upon  and  occupy  thi* 
baeredkas  jacensy  duriiig  the  refidue  of  the  eftate  granted :. 
though  fome  have  thought  him  fo  called  with  no  very  great 
propriety  ^ ;  and  that  fuch  eftate  is  rather  a  defcendible  fxee-- 
hold.  But  the  title  of  common  occupancy  is  now  reduced 
almoft  to  nothing  by  two  ftatutes  :  the  one  29  Car.  II.  c.  i^ 
which  enadls  (according  to  the  antient  rule  of  law  «)  that 

d  Bra^.  /.  1.  f ,  9,  7.4.  rr.  3.  r.9.§  4.  '  Vaugh.  201. 

FJet  /.  3.  f.  12.  §  6.  /.  5.  f.  5.  §  15.  Z  Bradl.  ibld»     Flet.  'M. 
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where  there  is  no  fpecial  occupant  ( i ),  in  whom  the  eftate  may 
veil,  the  tcnznt  pur  auier  vie  may  devifc  it  by  will,  or  it  fliall 
go  to  the  executors  or  adminiftrators  and  be  afTets  in  theif 
[  a6o  J  hands  {q^  payment  of  debts  :  the  other  that  of  1 4  Geo.  II. 
c.  20.  which  ena£ls,  that  the  furplus  of  fuch  eftate^wr  auiet* 
vie,  after  payment  of  debts^  (hall  go  in  a  courfe  of  di(lribu<* 
tion  like  a  chattel  intereft. 

By  thefe  two  ftatutcs  the  title  of  common  occupancy  is  ut- 
terly extinft  and  aboliflied :  though  that  oi fpecial  occupancy, 
by  the  heir  at  law,  continues  to  this  day  \  fuch  heir  being 
held  to  iucceed  to  the  anceftot's  e{(ate,  not  by  defcent,  for 
then  he  mud  take  an  eftate  of  inheritance,  but  as  an  occu- 
pant fpecially  marked  out  and  appointed  by  the  original  grant. 
But,  as  before  the  (latutes  there  could  no  common  occupancy 
be  had  of  incorporeal  hereditaments,  as  of  rents,  tithes,  advow- 
fons,  commons,  or  the  like  ^,  (becaufe,  with  refpcft  to  them, 
there  could  be  no  a£lual  entry  made,  or  corporal  feifin  had  ; 
and  therefore  by  the  death  of  the  grantee/wr  outer  vie  a  grant 
of  fuch  hereditaments  was  entirely  determined)  fo  now,  I 
apprehend,  notwithflanding  thefe  ftatutes,  fuch  grant  would 
be  determined  likewife ;  and  the  hereditaments  would  not  be 
devifeable,  nor  veft  in  the  executors,  nor  go  in  a  courfe  of 
diftribution.  For  thefe  ftatutes  muft  not  be  cdnftrued  fo  as 
to  create  any  new  eftate,  or  keep  that  alive  which  by  the 
common  law  was  determined,  and  thereby  to  defer  the  gran- 
tor's reverfion  ;  but  merely  to  difpofe  of  an  intereft  in  being, 
to  which  by  law  there  was  no  owner,  and  which  therefore 
was  left  open  to  the  firft  occupant  (a)*  When  there  is  a  refidue 

S  Co.  Litt.  41*    Vaugb.  sor. 
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(i)  That  is,  where  it  is  not  granted  to  a  man  and  his  heirs. 

(2)  Lord  keeper  Harcourt  has  declared,  there  is  no  difference  (ince 
the  29  Car.  II.  c.  3.  between  a  grant  of  corporeal  and  incorporeal  he* 
reditaments  pur  auter  i/zV  ;  for  by  that  ftatutc  every  eftate  pur  luUef 
<vie  is  made  devifeablef  and  if  notdevifedyit  (ball  beaflsts  in  the  hands 
of  the  hcir»  if  limited  to  the  heir ;  if  not  limited  to  the  heir,  it  iball 

go 
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left,  the  ftatutes  give  It  to  the  executors  and  adminiftrators, 
inftead  of  the  firft  occupant ;  but  they  will  not  creatt  a  refidue, 
on  purpofc  to  give  it  to  either  ^  They  only  meant  to  provide 
an  appointed  inftead  of  a  cafual,  a  certain  inftead  of  an  wicer- 
tain,  owner  of  lands  which  before  were  nobody's;  and  thereby 
to  fupply  this  cafus  omijfusy  and  render  the  difpofition  of  law  in 
all  refpefts  entirely  uniform:  thisbeingtheonlyinftance  where- 
in a  title  to  a  real  eftate  could  ever  be  acquired  by  occupancy- 

This,  I  fay,  was  the  only  inftance  \  for  I  think  there  can  [  261  J 
be  no  other  cafe  devifed,  wherein  there  is  not  fome  owner  of 
the  land  appointed  by  the  law.  In  the  cafe  of  a  fole  corpo- 
ration, as  a  parfon  of  a  church,  when  he  dies  or  reGgns^ 
though  there  is  no  aElual  owner  of  the  land  till  a  fucceffor  be* 
appointed,  yet  there  is  a  legcdy  potential  ownerfliip,  fubfifting 
in  contemplation  of  law;  and  when  the  fuccefibr  is  appointed^ 
his  appointment  fhall  have  a  retrofpeft  and  relation  back- 
wards, fo  as  to  entitle  him  to  all  the  profits  from  the  inftant 
that  the  vacancy  commenced.  And,  in  all  other  inftances^ 
when  the  tenant  dies  inteftate,  and  no  other  owner  of  the 
lands  is  to  be  found  in  the  common  courfe  of  defcents,  there 
the  law  vefts  an  ownerfliip  in  the  king,  or  in  the  fubordinate 
lord  of  the  fee,  by  efcheat. 

So  alfo  in  fome  cafes,  where  the  laws  of  other  nations  ghrc 
a  right  by  occupancy,  as  in  lands  newly  created,  by  the  rifing 

^  But  (ee  now  the  Itatute  5  Geo.  HI.  other  incorporeal  Iiereditaments,  as  good 

c.  17.  which  makes  leafes  for  one,  twr,  and  effedtuul  to  all  tntenti  dndpurfojex  as 

•r  three  Irvet  by  etclefiafiical  perfons  or  leafes  of  corporeal  poilefltons. 
any  eliemojynary  corporation  of  tithes  or 

g6  to  the  execators  or  adminiftrators  of  the  grantee,  and  be 
aflet9  ia  their  hands ;  and  (be  ilatute  in  the  cafe  of  rents  and  other 
iocorporeal  hereditaments,  does  not  enlarge*  but  only  preferve 
the  eftate  of  the  grantee.  P.  ff'ms,  264*  In  p>  iijt  ante,  kis 
faid,  that  an  eilate  fur  auter  *vi€  cannot  be  entailed  ;  yet  if  Aich 
an  eilate  be  limited  to  A  in  tail,  wieh  remainder  to  B,  thefe  limit- 
ations are  deiigoations  of  the  perfons  who  (hall  take  as  fpccial 
occQpa/its;  but  any  alienation  of  the  quafi  xtx\^wx.  in  tat!  will  bar 
the  intereftof  him  in  remainder.     Sec  Cox  P,  M^ms.  266. 

of 
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of  an  ifland  in  the  fea  or  in  a  river,  or  by  the  alluvion  or  dc-* 
reli£i:ion  of  the  waters ;  in  thcfe  inftances  the  law  of  England 
aifigns  them  an  immediate  ownen  For  Bradon  telb  us ',  that 
if  an  ifland  arife  in  the  middle  of  a  rtvery  it  belongs  in  com-< 
mon  to  thofe  who  have  lands  on  each  fide  thereof ;  but  if  it  be 
nearer  to  one  bank  :han  the  other,  it  belbngs  only  to  him  wha 
is  proprietor  of  the  neareft  fliore :  which  is  agreeable  to,  and 
probably  copied  from,  the  civil  law  ^.  Yet  this  feems  only 
to  be  reafonable,  where  the  foil  of  the  river  is  equally  divided 
between  the  owners  of  the  oppofite  fliores :  for  if  the  whde 
foil  is  the  freehold  of  any  one  man,  as  it  ufually  is  whenever  a 
ieveral  iifliery  is  claimed',  there  it  feems  juft  (and  fo  is  thtf 
conftant  pradice)  that  the  eyotts  or  little  iflands,  arifing  in  any 
part  of  the  river,  (hall  be  the  property  of  him  who  owneth 
the  pifcary  and  the  foil«  However,  in  cafe  a  new  ifland  rife 
in  theyJ/j,  though  the  civil  law  gives  it  to  the  firft  occupant", 
yet  ours  gives  it  to  the  king  °.  And  as  to  lands  gained  from 
£  262  }  the  fea,  either  by  alluvionj  by  the  wafliing  up  of  fand  and 
earth,  fo  as  in  time  to  make  terra  firma ;  or  by  dereliBon^  as 
when  the  fea  fhrinks  back  below  the  ufual  watenhark ;  in 
thefe  cafes  the  law  is  held  to  be,  that  if  this  gain  be  by  little 
and  little,  by  fmall  and  imperceptible  degrees,  it  (hall  go  to 
the  owner  of  the  land  adjoining  <^.  For  de  fmnimis  mn  curat 
lex :  and,  befides,  thefe  owners,  being  often  lofers  by  the 
breaking  in  of  the  fea,  or  at  charges  to  keep  it  out,  this  pof- 
fible  gain  is  therefore  a  reciprocal  confideration  for  fuch  pof-* 
fible  charge  or  lofs.  But,  if  the  alluvion  or  defelidiion  be 
fudden  and  confiderable,  in  this  cafe  it  belongs  to  the  king  % 
for,  as  the  king  is  lord  of  the  fea,  and  fo  owner  of  the  foil 
while  it  is  covered  with  water,  it  is  but  reafonable  he  fliouid 
Kave  the  foil,,  when  the  water  has  left  it  dry  ^  So  that  the 
quantity  of  ground  gained,  and  the  time  during  which  it  v9 
gaining,  are  what  make  it  either  the  king's,  or  the  fubjed'^' 
property.     In  the  fame  manner  if  a  river,  running  between 

y  U  ft.  c,  1.  B  Braa.  /.  1.  (.  a.    Caliit  of  iemxU 
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1  Saik.  637.    Sec  p](.  39*  *  2  RolL  Abr.  170.  Uytf,  3a6« 
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two  lordfliipsy  by  degrees  gains  upon  the  one,  and  thereby 
leaves  the  other  dry ;  the  owner  who  lofes  his  ground  thus 
imperceptibly  has  no  remedy :  but  if  the  courfe  of  the  river 
be  changed  by  a  fudden  and  violent  flood,  or  other  hafty 
means,  and  thereby  a  man  lofes  his  ground,  it  is  faid  that 
he  (hall  have  what  the  river  has  left  in  any  other  place,  as  a 
recompenfe  for  this  fudden  lofs  i.    And  this  law  of  alluvions 
and  derelidlions,  with  regard  to  rivcrsy  is  nearly  the  fame  ia 
the  imperial  law ' ;  from  whence  indeed  thofe  our  determina^ 
tions  feem  tQ  have  been  drawn  and  adopted :  but  we  ourfelves^ 
as  iflanders,  have  applied  them  to  marine  increafes ;  and  have 
given  our  fover^ign  the  prerogative  he  enjoys,  as  well- upon 
the  particular  reafons  before-mentioned,  as  upon  this  other 
general  ground  of  prerogative,  which  was  formerly  remarked  % 
that  whatever  hath  no  other  owner  is  veiled  by  law  in  the 
king. 

q  CalKs.  28.  •  See  Vol.  I.  piiT*  S9^* 

'  hfi,  2.  I.  20,  2T,  2S9  23,  24. 
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OF    TITLE    BY   PRESCRIPTION. 


A  Third  method  of  acquiring  ital  property  by  pur^ 
chafe  18  that  by  fnferiptwn  /  as  when  a  man  can  ftew 
no  other  tide  to  what  he  claims^  than  that  fae^  and  thofip 
under  whom  he  claims,  have  immemorially  ufed  to  enjoy  it. 
Concerning  cuftomsi  or  immemorial  ufages,  in  general^ 
with  the  feveral  requifites  and  rules  to  be  obferved^  in  order 
to  prove  their  exiftence  and  validity,  we  inquired  at  large  in 
the  preceding  part  of  thefe  commentaries  *.  At  prefent  there- 
fore I  fhali  only,  firft,  didinguifli  between  cujlom^  (lri£Uy 
taken,  2Md  prefer iption  s  and  then  (hew,  what  fort  of  things 
may  be  prefcribod  for. 

And,  fiift,  the  didinflion between  cuftom  and  prefcription 
is  this ;  that  cuftom  is  properly  a  local  ufage,  and  not  an- 
nexed to  2Xiy  per/on  s  fuch  as  a  cuftom  in  the  manor  of  Dale 
that  lands  (hall  defcend  to  the  youngeft  fon :  prefcription  is 
merely  a  perfonal  ufage ',  as,  that  Sempronius  and  his  ancef- 
tors,  or  thofe  whofe  eftate  he  hath,  have  ufed  time  out  of 
mind  to  have  fuch  an  advantage  or  privilege  ^.  As  for  ex- 
ample ;  if  there  be  a  ufage  in  the  pariiKof  Dale,  thjit  all  the 
inhabitants  of  that  parifli  may  dance  on  a  certain  clofe,  at 
all  times,  for  their  recreation  \  (which  is  held  ^  to  be  a  law- 
ful ufage)  this  is  ftridlly  a  cuftom,  for  it  is  applied  to  the 
place  in  general,  and  not  to  any  particulars/^/// :  but  if  the 

*  See  Vol.  I.  pag«75,  (^c.  c  i  Lev.  176. 
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tenant,  who  is  feired  of  the  manor  of  Dale  in  fee,  alleges 
that  he  and  his  anceftors,  or  all  thofe  \rhofe  eftate  he  hath  iii 
the  faid  manor,  have  ufed  time  out  of  mind  to  have  cbmmott 
of  pafture  in  fuch  a  clofe,  this  is  properly  called  a  prefcrijp- 
tion ;  for  this  is  a  uYage  annexed  to  the  perfon  of  the  owner 
of  this  eftate.  All  prefcriptfon  muft  be  either  in  a  man  and 
his  anceftors,  or  in  a  man  and  thofe  whofe  eftate  he  hath  ''^ 
which  laft  is  called  prefcribing  in  a  que  e/hte*  AAd  formerly 
t  man  might,  hj  the  common  law^  have  prefcribed  for  at 
light  which  had  been  enjoyed  by  his  anceftors  or  predcccflbrs 
at  any  diftance  of  time,  chough  his  or  their  enjoyment  of  it 
had  been  fufpended  *  for  an  indefinite  feries  of  years.  But 
by  the  ftatute  of  limitations,  32  Hen;  VIIL  c.  2.  it  is  en- 
abled, that  no  perfon  fhall  n^ake  any  prefeription  by  the 
feifin  or  pofleflion  of  his  anceftor  or  predeceilbr,  unlefs  fuch 
feifin  or  pofieffion  hath  been  within  threefcore  years  next  be^ 
^bre  fuch  prcrcription  made  ^. 

Sl&coNBLT,  is  to  the  feveral  fpecies  of  thing^s  whicK  may^ 
lor  may  not,'  be  prefcribed  for:  we  may,  in  the  firft  places 
obferve,  that  nothing  bnt  incorporeal  hereditaments  can  be 
claimed  by  prefcription ;  dg  a  right  of  Way,  a  comnion,  ts^ci 
but  that  no  ptefcription  can  give  a  title  to  lands,  and  other 
corporeal  fubftances,  of  which  more  certain  evidence  may  be 
had  >.  For  a  man  (hall  not  be  faid  to  prefcribe,  that  he  and  hl^ 
dnceftors  have  immemotially  ufed  to  hold  the  caftle  of  Aruil- 
dcl :  for  this  is  clearly  another  fort  of  title ;  a  title  by  corpo* 
ral  feifin  And  inheritance)  which  is  more  permanent,  and 
therefore  more  capable  of  proof,  than  that  of  prefcription. 
But,  as  to  a  right  of  way,  a  common,  or  the  like,  a  man 
rtay  be  allowed  to  prefcribe  \  for  of  thcfe  there  is  no  corporal 
feifin,  the  enjoyment  will  be  frequently  by  intervals,  and 
therefore  the  right  to  enjoy  them  can  depend  on  nothing  elfc 
but  immemorial  ufage.     2.  A  prefcription  muft  always  be 

A  4  Rep.  31.  of  tifufaph]  (Ff.  41.  3.  3.)    fo  cV.I<d 

'^  Co.  Litt.  X 1 3.  brcjufc  a  man,  rtaat  »;ains  a  title  by  pte- 

f  Thif  title,  of  prefcriptioD,  twswell  fcription,  maybe  fiid  ufu  rtmccptre^  ■ 

l&nowh  in  the  Roman  Jaw  by  the  flame  I'Dr  U  St.  dial.  i«  c.  S.  Fir.chls.  132. 
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laid  in  him  that  is  tenant  of  the  fee.     A  tenant  for  life,  for 
years,  at  will,  or  a  copyholder,  cannot  prefcrtbe,  by  reafon 
of  the  imbecility  of  their  eftates  ^m    For,  as  prefcription  is 
ufage  beyond  time  of  memory,  it  is  abfurd  that  they  ihoold 
pretend  to  prefcribe  for  any  thing,  whoCs  eftates  commenced 
-  withitvthe  remembrance  of  man.  And  therefore  the  copyholder 
mull  prefcribe  under  cover  of  his  lord's  eftate,  and  the  te- 
.  nant  for  life  under  cover  of  the  tenant  in  fee-fimple.     As, 
if  tenant  for  life  of  a  manor  would  prefcribe  for  a  right  of 
common  as  appurtenant  to  the  fame,  he  mufl;  prefcribe  under 
cover  of  the  tenant  in  fee-fimplc  ^  and  muft  plead  that  Johii 
Stiles  and  his  anceftors  bad  immemorially  ufed  to  have  this 
right  of  common,  appurtenant  to  the  faid  manor,  and  that  John 
Stiles  demifed  the  faid  manor,  with  it's  appurtenances,  to  him 
the  faid  tenant  for  life.     3.  A  prefcription  cannot  be  for  a 
thing  which  cannot  be  raifed  by  grant.     For  the  law  allows 
prefcription  only  in  fupply  of  the  lofs  of  a  grant,  and  therev 
fore  every  prefcription  prefuppofes  a  grant  to  have  exifted. 
Thus  the  lord  of  a  manor  cannot  prefcribe  to  raife  a  tax  ortol! 
upon  Ilrangers ;    for,  as  fuch  claim  could  never  have  beea 
good  by  any  grant,  it  (hall  not  be  good  by  prefcription  '• 
4.  A  fourth  rule  is,  that  what  is.to  arife  by  matter  of  record 
cannot  be  prefcribed  for,  but  muft  be  claimed  by  grant,  en-« 
tcred  on  record  %  fuch  as,  for  inftance,  the  royal  franchifcs 
of  deodands,  felons'  goods,  and  the  like.     Thcfe,  not  being 
forfeited  till  tlie  matter  on  which  they  arife  is  found  by  the 
inquifition  of  a  jury,  and  fo  made  a  matter  of  record,  the  for- 
feiture itfelf  cannot  be  claimed  by  any  inferior  title.     But  the 
franchifcs  of  treafure-trove,  waifs,  eftrays,  and  the  like,  may 
be  claimed  by  prefcription  j  for  they  arife  from  private  con- 
tingencies, and  not  from  any  matter  of  record  K     5.  Among 
tilings  incorporeal,  which  may  be  claimed  by  prefcription,  a 
diftindion  muft  be  made  with  regard  to  the  manner  of  pre- 
fcribing^  that  is,  whetlicr  a  man  Ihall  prefcribe  in  a  queeftatey 
or  in  himfelf  and  his  anceftors.  For,  if  a  man  prefcribes  in  a  que 
ijUtii  (that  IS  J  in  hihifclf  and  tliofe  whofc  eft  ate  he  holds)  nothing 

^  4  Rep.  31,  31.  >^Co.  Litt.  114. 
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is  claimable  by  th»s  prefcription,  but  fuch  things  as  are  inci- 
dent, appendant}  or  appurtenant  to  l^ds;  for  it  would  be  ab« 
furd  to  claim  any  thing  as  the  confequcnce,  or  appendix,  of 
an  eftate,  with  which  the  thing  claimed  has  no  connexion  : 
but,  if  he  prcfcribes  in  himfelf  and  his  anceflors,  he  may 
prefcribe  for  any  thing  Vhatfocver  th^t  lies  in  grant ;  not 
only  things  that  are  appurtenant,  but  alfo  fuch  as  may  be  in 
grofs  K  Therefore  a  man  may  prefcribe,  that  he,  and  thofe 
wbofe  eftate  he  hath  in  tlie  manor  of  Dale,  have  ufcd  to  hold 
the  advowfon  of  Dale,  as  appendant  to  that  manor:  but,  if. 
the  advowfon  be  a  di(lin£l  inheritance,  and  not  appendant, 
then  he  can  only  prefcribe  in  his  anceftors.  So  alfo  a  nian 
may  prefcribe  in  a  que  eJlaU  for  a  common  appurtenant  to  a 
manor ;  but,  if  he  would  prefcribe  for  a  common  in  grofs^  he 
muft  prefcribe  in  himfelf  and  his  anceftors*  6,  Laftly,  we. 
may  obferve,  that  eflates  gained  by  prefcription  are  not,  of 
courfe,  defcendible  to  the  heirs  geileral,  like  other  purchafed 
cftates,  but  are  an  exception  to  the  rule.  For,  properly 
fpeaking,  the  prefcription  is  rather  to  be  confidered  as  an 
evidence  of  a  former  acquifition,  than  as  an  acquifition  de 
novo :  and  therefore,  if  a  man  prefcribes  for  a  right  of  way 
in  himfelf  and  his  anceftors,  it  will  dcfcend  only  to  the 
blood  of  that  line  of  anceftors  in  whom  he  fo  prefcribes ; 
the  prefcription  in  this  cafe  being  indeed  a  fpecies  of  defcent. 
But,  if  he  prefcribes  for  it  in  a  que  e/fate,  it  will  follow  the 
nature  of  that  eftate  in  which  the  prefcription  is  laid,  and  be 
inheritable  in  the  fame  manner,  whether  that  were  acquired 
by  defcent  or  purchafe ;  for  every  acceflbry  foHowcth  the  na» 
fare  of  it's  principal* 

I  Lkt.  ^  iSj.    Fmch.  L.  ic4« 
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CHAPTER     THE     ETGHTEENTH. 


OF    TITLE     ?Y     FORFEITUR 


FORFEITURE  is  a  punifliment  annexed  by  law  ta 
fome  illegal  aft,  or  negligence,  in  the  owner  of  lands^ 
tenements,  or  hereditaments:  whereby  he  lofes  all  his  intereft 
therein,  and  they  go  to  the  party  injured,  as  a  recompenfc  for 
the  wrong  which  either  he  alone,  or  the  public  together  with 
himfelf,  hath  fuftained. 

Lands,  tenements,  and  hereditaments,  may  be  forfeited 
in  various  degrees  and  by  various  means  :  i.  By  crimes  anci 
mifdemefnors.  2.  By  alienation  contrary  to  law.  3.  By 
jion-prefentation  to  a  benefice,  when  the  forfeiture  is  deno- 
minated a  l^ip/e.  4,  By  fimony.  5.  By  non-performance 
of  conditions.  6.  By  wafte.  7.  By  breach  of  copyhold 
pufloms.     8.  By  bankruptcy. 

I.  The  foundation  and  jufticc  of  forfeitures  for  crimes  anif. 
ntl/cIemeffwrSf  and  the  fevetal  degrees  of  thofe  forfeitures,  pro- 
portioned to  the  feyeral  offences,  have  been  hinted  at  in  the 
preceding  volume  * ;  but  will  be  more  properly  confidcred, 
and  more  at  large,  in  the  fourth  book  of  thefe  commentaries. 
At  prefcnt  I  (hall  only  obferve  in  general,  that  the  offences 
which  induce  a  forfeiture  of  lands  and  tenements  to  the 
crown  are  principally  the  following  fix :  i.  Treafon.  2.  Fe- 
lony. 3.  Mifprifion  of  treafon.  4.  Praemunire.  5.  Drawing 
a  weapon  on  a  judge,  or  ftriking  any  one  in  the  prefence  of 

»  Vol.  I.  pa^  2^^t 
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the  king's  princiiml  courts  of  juftice*  6.  PopHh  recufancjt 
or  non«-obfeTvance  of  certain  laws  ena£led  in  reftraint  of  pa* 
pifts.  But  at  what  time  they  fevcrally  commence,  how  far 
they  extend,  and  how  long  they  endure,  will  with  greater 
propriety  be  referred  as  the  ohjtSt  of  our  future  inquiries. 

II.  Lands  and  tenements  may  be  forfeited  by  aliettathn^ 
or  conveying  them  to  another,  contrary  to  law.  This  is 
either  alienation  in  m^main,  alienation  to  an  alien,  or  alie- 
nation by  particular  tenants ;  in  the  two  ft>rmer  of  which  cafes 
|he  forfeiture  arifes  from  the  incapacity  of  the  alienee'  to  takci 
in  the  latter  from  the  incapacity  of  the  alienor  to  grant* 

I.  Alienation  in  mortmain,  in  mortua  manu,  is  an  alie- 
nation of  lands  or  tenements  to  any  corporation,  fole  or  ag-* 
gregate,  ecclefiafticcl  or  temporal.  But  thefe  purchafcs 
having  been  chiefly  made  by  religious  houfes,  in  confequence 
whereof  the  lands  became  perpetually  inherent  in  one  dead 
hand,  this  hath  occafioned  the  general  appellation  of  mort- 
inain  to  be  applied  to  fuch  alienations  ^,  and  tlie  religious 
houfes  themfelves  to  be  principally  confidered  in  forming  the 
ftatutes  of  mortmain  \  in  deducing  the  hiftory  of  which 
ftatutes,  it  will  be  matter  of  curiofity  to  obferve  the  great 
addrefs  and  fubtle  contrivance  of  the  ecclefiaftics  in  eluding 
from  time  to  time  the  laws  in  being,  and  the  zeal  with  which 
fucceffive  parliaments  have  purfued  them  through  all  their 
finefies :  how  new  remedies  were  (till  the  parents  of  new 
evafions ;  till  the  legiflature  at  laft,  though  with  diiEculty, 
hath  obtained  a  decifive  v}£lory. 

By  the  common  law  any  man  might  difpofe  of  his  lands 
tp  any  other  private  man  at  his  own  difcretion,  efpecially 
when  the  feodal  reftraints  of  alienation  were  worn  away. 
Yet  in  confequence  of  thefe  it  was  always,  and  is  ftijlt 
neceflary  ^,  for  corporations  to  have  a  licence  in  mortmain 
from  the  crown,  to  enable  them  to  purchafe  lands ;  for  as 
the  king  is  the  ultimate  lord  of  every  fee,  he  ought  not,  un- 

b  See  Vol.  I.  pag.  471;.  c  F.  N..B.  i»l. 
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lefs  by  his  own  confcnt,  to  lofe  his  privilege  of  efcheats  and 
other  feodal  profits,  by  the  veiling  of.  lands  in  tenants  that 
can  never  be  attainted  or  die*  And  fuch  licences  of  mortmain 
feem  to  have  been  necefiary  among  the  Saxons,  above  fiity^ 
years  before  the  Norman  conqueft  ^.  But,  befides  this  ge- 
neral licence  from  the  king,  as  lord  paramount  of  the  king- 
dom, it  was  alfo  requifite,  whenever  there  was  a  mefn^  or  in. 
termediate  lord  between  the  king  and  the  alienor,  to  obtain 
his  licence  alfo,  (upon  the  fame  feodad  principles)  for  the 
alienation  of  the  fpecific  land.  And  if  no  fuch  licence  was 
obtained,  the  king  or  other  lord  might  refpe£lively  enter  on 
the  lands  fo  aliened  in  mortmain,  as  a  forfeiture.  The  ne- 
ceflTity  of  this  licence  from  the  crown  was  acknowleged  by 
the  conftitutions  of  Clarendon  *,  in  refpe£l  of  advowfons, 
which  the  monks  always  greatly  coveted,  as  being  the 
groundwork  of  fubfequent  appropriations  ^.  Yet  fuch  were 
the  influence  and  ingenuity  of  the  clergy,  that  (notwithftand- 
ing  this  fundamental  principle)  we  find  that  the  largeft  and 
moft  confiderable  dotations  of  religious  houfes  happened 
within  lefs  than  two  centuries  after  the  conqueft.  And 
(when  a  licence  could  not  be  obtained)  their  contrivance 
feems  to  have  been  this :  that,  as  the  forfeiture  for  fuch  alie- 
nations accrued  in  the  firft  place  to  the  immediate  lord  of  the 
fee,  the  tenant  who  meant  to  alienate  firft  conveyed  his  lands 
to  the  religious  houfe,  and  inftantly  took  them  back  again, 
to  hold  as  tenant  to  the  monaftery  ;  which  kind  of  inftanta- 
neous  feifin  was  probably  held  not  to  occafion  any  forfeiture  : 
and  then,  by  pretext  of  fome  other  forfeiture,  furrender,  lor 
cfcheat,  the  fociety  entered  into  thofe  lands  in  right  of  fuch 
their  newly  acquired  figniory,  as  immediate  lords  of  the  fee. 
But,  when  thefe  dotations  began  to  grow  numerous,  it  was 
obfervcd  that  the  feodal  fervices,  ordained  for  the  defence  of 
the  kingdom,  were  every  day  vifibly  withdrawn ;  that  the 
circulation  of  landed  property  from  man  to  man  began  to 
ftagnate  ;  and  that  the  lords  were  curtailed  of  the  fruits  of 

d  Selden.  Jan.  Angl'  1.  %>  §  45.  ct  CQtiftnfione  ipjiuu  c,  2.  A,  D»  1164.. 

*  Ecclefiut  de  ftudo  domlni  regit  non  '  See  Vol*  1.  p*  3S4. 
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iheir  figniories,  their  efcheats,  wardfhips^  Tjeliefs^  and  the 
like :  and  therefore  in  order  to  prevent  this,  it  was  ordered 
by  the  fecond  of  king  Henry  Ill's  great  charter  ^,  and  after- 
wards by  that  printed  in  our  common  (latute-book,  that  all 
fuch  attempts  (hould  be  void,  and  the  land  forfeited  to  the 
lord  of  the  fee  ^, 

But,  as  this  prohibition  extended  only  to  religious  houfes^ 
bifliops  and  other  fole  corporations  \Vfcre  not  included  tlierein  ; 
and  the  aggregate  ecclefiaftical  bodies  (who,  fir  Edward 
Coke  obferves  *,  in  this  were  to  be  commended,  that  they 
ever  had  of  their  counfel  the  befl  learned  men  that  they  coukl 
get)  found  many  means  to  creep  out  of  this  ilatute,  by  buying 
in  lands  that  were  bona  fide  holden  of  themfclves  as  lords  of 
the  fee,  and  thereby  evading  the  forfeiture  \  or  by  taking 
long  leafcs  for  years,  which  firft  introiiuced  thofc  extenfive 
terms,  for  a  thoufand  or  more  years,  which  are  now  fo  fre- 
quent in  conveyances.  This  produced  the  (latute  de  reUghfij^ 
7  £dw*  I;  which  provided,  that  noperfon^  religious  or  other 
whatfoever,  ihould  buy,  or  fell,  or  receive,  under  pretence  of 
a  gift,  or  term  of  years,  or  any  other  title  whatfoever,  nor 
Ihould  by  any  art  or  ingenuity  appropriate  to  himfelf,  any 
lands  or  tenements  in  mortmain  \  upon  pain  that  the  imme- 
diate lord  of  the  fee,  or,  on  his  default  for  one  year,  the  lords 
paramount,  and,  in  default  of  all  of  them,  the  king,  might 

enter  thereon  as  a  forfeiture. 

« 

This  feemed  to  be  a  fufiicient  fecurity  again  (I  all  aliena- 
tions in  mortmain  :  but  as  thefe  itatutes  extended  only  to 
gifts  and  conveyances  between  the  parties,  the  religious 
houfes  now  began  to  fet  up  a  fidiitious  title  to  the  land, 
which  it  was  intended  they  (hould   have,  and  to  bring  an 

%A,D,  juy^cap*  43.  edit-  Ox9n»  eattero  terram  fuam  HQmu\  rtVighJae  ^ 

^  NonlUetalUu'i  dicattcTodareferram  dednrttf  ut  fyper  hoc  coni'irtcatur,  dwum 

piam  attcui  d^mui  rtligvjaei  ita  ^uod  ULm  fuum  pfnitut  cflffitvr^  ut  t''rra  .lla  d«min§ 

refumat  tentudawt   de  eadem  dome ;   nee  Juo  illiui  feodi  ificurratur.     Mag,  Cart, 

IneataiicuidtputireHgio/ue  re-ram a/iufiit  9  Hen.  Ill  e,  36. 

Jie  aceipere,  quod  tradat  ilium  ci  a  quo  //»-  *  2  Inll.  75. 
Jam  recipit  tenendam  ;  Ji  quii  auhm  de 
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»£tion  fo  recover  it  againft  the  tenant ;  vlio,  by  fyaud  and 
coUnfion,  made  no  defence,  and  thereby  judgment  was  given 
for  the  religious  houfe,  which  then  recovered  the  land  by  fen-r 
fence  of  law  upon  a  fuppofed  prior  title.  And  thus  they  had 
she  honour  of  inventing  thofe  fictitious  adjudications  of  right, 
which  are  fince  become  the  great  aiTurance  of  the  kingdom, 
mider  the  name  of  common  recoverieSm  But  upon  this  the 
flatute  of  Weftminfter  the  fccond,  13  Edw.  I.  c.  32.  ena£tedy 
that  in  fvch  cafes  a  jury  (hall  try  the  true  r^ht  of  the  de-t 
mandants  or  plaintiffs  to  the  land,  and  if  the  religions  houfe 
or  corporation  be  found  to  have  it-,  they  (hall  ftill  recover 
fcifm  \  otherwife  it  (ball  be  forfeited  to  the  immediate  lor4 
ef  the  fee,  or  elfe  to.  the  next  lord,  and  finally  to  the  king, 
upon  the  immediate  or  other  lord's  default.  And  the  }ike 
provifion  was  made  by  the  fucceeding  chapter  '^,  in  cafe  the 
tenants  fet  up  croiles  upon  their  lands  (the  badges  of  knights 
tempkrs'  and  hofpicallers)  in  order  to  prote£l  them  from  the 
feodal  demands  of  their  lords,  by  virtue  of  the  privileges  of 
thc^e  religious  and  military  orders*  So  careful  indeed  was 
this  provident  prince  to  prevent  any  future  evafions,  thatwhei\ 
the  Uatute  of  quia  emptoreSy  18  Edw.  I.  abplifhed  all  fub- 
infeudations,  and  gave  liberty  for  all  men  to  alienate  their 
lands  to  be  holden  of  their  next  immediate  lord ',  a  provifo 
was  inftrted  ^  that  this  (houid  not  extend  to  authorize  any 
iind  of  alienation  in  mortmain.  And  when  afterwards  the 
metliod  of  obtaining  the  king's  licence  by  writ  of  ad  quod 
damnum  was  marked  out,  by  the  ilatute  27  Edw.  I.  ft.  2.  it 
was  farther  provided  by  (latute  '34  Edw.  I.  ft.  3.  that  no  fuch 
licence  (hould  be  efFe£tual,  without  the  confent  of  the  mefu^ 
or  intermediate  lords. 

Yet  ftill  it  was  found  difficult  to  fet  bounds  to  ccclc^ 
Caftical  ingenuity  •,  for  when  they  were  driven  out  of  all  their 
former  holds,  they  devifed  a  new  method  of  conveyance,  by 
which  the  lands  were  granted,  not  to  themfelves  diredlly,  but 
to  nominal  feoffees  to  the  ufe  of  the  religious  houfes ;  thus 
diftinguifliing  between  xix^ ptfejfion  and  the  ufe^  and  receiving 

%  Cfip,  33.  ■  fir/r  3« 
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i(hc  afltial  profits,  while  the  fcifin  of  the  lands  remained  in  the 
nominal  feoffee ;  who  was  held  by  the  courts  of  equity  (then 
Vtider  the  direftion  of  the  clergy)  to  be  bound  in  confcience 
'^p  account  to  his  ce/tuy  que  ufe  for  the  rents  and  emoluments 
of  the  eftate.  And  it  is  to  thcfe  inventions  that  our  pra£Hfer4 
are  indebted  for  the  introduftion  of  ufes  and  trufts,  the  foun- 
dation of  modem  conveyancing.  But,  unfortunately  for  the 
inventors  themfclves,  they  did  not  long  enjoy  the  advantage 
pf  their  new  devife  ;  for  the  ftatute  15  Ric.  II.  c.  5.  enafta 
^at.the  lands  which  had  been  fopurchafed  to  ufes  fliould  bev 
amortifcd  by  licence  from  jhe  crown,  or  clfe  be  fold  to  prir 
yate  perfons ;  and  that  for  the  future,  tifes  lliaH  be  fubjeft 
%o  the  (latutes  of  mortmain,  and  forfeitable  like  the  lands 
(hemfelves.  And  whereas  the  ftatutes  had  been  eluded  jt|y 
purchafing  large  trades  of  land,  adjoining  to  churches,  and 
fconfccrating  them  by  the  name  of  church^yards,  iuch  fubtlle 
imagination  is  alfo  declared  to  be  within  the  compafs  of  the 
ilatutes  of  mortmain.  And  civil  or  lay  corporations,  as  well 
as  ecclefiaftical,  are  alfo  declared  to  be  within  the  mifchief^ 
and  of  courfe  within  the  remedy  provided  by  thofe  {alutary 
Jaws.  And,  laftly,  as  during  the  times  of  popery  lands  were 
frequently  given  to  fuperftitious  ufes,  though  not  to  any 
corporate  bodies  ;  or  were  made  liable  in  the  hands  of  heirs 
^nd  devifees  to  the  charge  of  obits,  chaunterles,  and  the  like, 
which  were  equally  pernicious  in  a  well-governed  ftate  as 
aflual  alienations  in  mortmain  ;  therefore,  at  the  dawn  of  the 
preformation,  the  ftatute  23  Hen.  VIII.  c.  10.  declJircs,  that 
all  future  grants  of  lands  for  any  of  the  purpofes  aforefaid,  if 
granted  for  any  longer  term  than  twenty  years,  (hall  be  voi9. 

But,  during  all  this  time,  it  was  in  the  power  of  the 
fcrown,  by  granting  a  licence  of  mortn^ain,  to  remit  the 
forfeiture,  fo  far  as  related  to  its  own  rights ;  and  to  enable 
any  fpiritual  or  other  corporation  to  purchafe  and  hold  any 
lands  or  tenements  in  perpetuity  \  which  prerogative  is  de- 
clared and  confirmed  by  the  ftatute  18  Edw.  III.  ft.  3.  c.  g. 
Put,  as  doubts  were  conceived  at  the  time  of  the  revolu- 
tion how  far  fucb  licence  was  valid ^,  fince'the  kings  had  no 
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power  to  difpenfc  with  the  (latutes  of  mortmain  by  a  claufe 
of  mn  ohjlantc  <*,  which  was  the  ufual  courfe,  though  it  feems 
to  have  been  unuecefTary  p  :  and  as^  by  the  gradual  declenfioa 
of  mefnc  Cgnioi;ies  tlirough  the  long  operation  of  the  ftatute 
of  quia  emptor esy  the  rights  of  intermediate  lords  were  reduced 
to  a  very  fmall  compafs ;  it  was  therefore  provided  by  the 
ftatute  7  &  8  W.  III.  c.  37.  that  the  crown  for  the  future  at 
it's  own  difcretion  may  grant  licences  to  aliene  or  take  in 
mortmain,  of  tuhomfoever  the  tenements  may  be  holden. 

After  the  diflblution  of  monafterles  under  Henry  VIII, 
though  the  policy  of  the  next  popifli  fucceflbr  afFedled  to 
grant  a  fecurity  to  the  ppffcflbrs  of  abbey  lands,  yet,  in  orde^ 
to  regain  fo  much  of  them  as  either  the  zeal. or  timidity  of 
their  owners  might  induce  them  to  part  with,  the  ftatutes  of 
mortmain  were  fufpended  for  twenty  years  by  the  ftatute 
I  &  2  P.  and  M.  c.  8.  and,  during  that  time,  any  lands  or 
tenements  were  allowed  to  be  granted  to  any  fpiritual  corpo- 
ration without  any  licence  whatfoevcr.  And,  long  after- 
wards, for  a  much  better  purpofe,  the  augmentation  of  poor 
livings,  it  was  enabled  by  the  ftatute  1 7  Car.  II.  c.  3.  that 
appropriators  may  annex  the  great  tithes  to  the  vicarages ; 
and  that  all  benefices  under  ico/.  per  antium.  may  be  aug- 
mented by  the  purchafe  of  lands,  without  licence  of  mortmain 
in  either  cafe  ;  and  the  like  provifion  hath  been  fince  made, 
in  favour  of  the  governors  of  queen  Anne's  bounty  *».  It  hath 
alfo  been  held ',  that  the  ftatute  23  Hen.  VIII.  before  men- 
tioned did  not  extend  to  any  thirig  h\it  fuperjiltious  ufes  ;  and 
that  therefore  a  man  may  give  lands  for  the  maintenance  of 
a  fchool,  an  hofpital,  or  any  other  charitable  ufes.  But  as 
it  was  apprehended  from  recent  experience,  that  perfons  on 
their  deathbeds  might  make  large  and  improvident  difpo- 
fitions  even  for  thefc  good  purpofes,  and  defeat  the  political 
end  of  the  ftatutes  of  mortmain  j  it  is  therefore  enafted  by 
the  ftatute  9  Geo.  II.  c.  36.  that  no  lands  or  tenements,  or 
fnoney  to  be  laid  out  thereon,  fliall  be  given  for  or  charged 
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Vfith  any  cbaritabU  ufes  whatfoever,  unlefs  by  deed  indented, 
executed  in  the  prefence  of  two  witnefles  twelve  calendarr 
months  before  the  death  of  the  donor,  and  enrolled  in  the  * 
court  of  chancery  within  fix  months  after  it's  execution, 
(except  ftocks  in  the  public  funds,  which  may  be  transferred 
within  fix  months  previous  to  the  donor's  death)  and  unlefe 
fuch  gift  be  made;jto  take  eiFe£l  immediately,  and  be  without 
power  of  revocation  :  and  that  all  other  gifts  (hall  be  void  ( i  )• 
The  two  univcrfities,  their  colleges,  and  the  fcholars  upon 
the  foundation  of  the  colleges  of  Eton,  Winchcfter,  and 
Wcftminfter,  are  excepted  out  of  this  ad  :  but  Gich  ex- 
emption was  granted  with  this  provifo,  that  no  college  fliall 
be  at  liberty  to  purchafe  more  advowfons,  than  are  equal  in 
number  to  one  moiety  of  the  fellows  or  lludents  (a),  upon  the 
refpe£live  foundations. 

a.  Secondly,  alienation  io  an  alien  is  alfo  a  caufe  of  for- 
feiture to  the  crown  of  the  land  fo  alienated ;  not  only  on 
account  of  his  incapacity  to  hold  them,  which  occafions  him 
to  be  paiTed  by  in  defcents  of  land ',  but  like  wife  on  account 
of  his  prefumption  in  attempting,  by  an  a6t  of  his  own,,  to 

*See  pag.  249,  250. 


(1)  Lord  Hardwicke  has  declared,  fmce  this  lad  mortmain  afl, 
that  "  there  is  no  reliriftion  whatfoever  upon  any  one,  from  leav- 
ing a  fum  of  money  by  will,  or  any  otlver  perfonal  ellaie,  to  cha* 
ritable  ufes ;  provided  it  be  to  be  continued  as  a  perfonalty,  and 
the  executors  or  truflees  are  not  obliged,  or  under  a  neceiCty  of 

'*  laying  it  out  in  land,  by  virtue  of  any  dircftion  of  the  teftator  for 
*«  that  purpofe."  2  Burn.  Ec,  509.  ///.  Mortm. 

Money  left  to  repair  parfonage  houfes,  or  to  build  apon  land  al- 
ready in  mortmain,  is  held  not  to  be  within  the  ftatute.  1  Bro,  444. 
But  a  legacy  to  the  corporation  of  queen  Anne's  bounty,  is  void ; 
as  by  the  rules  of  the  corporation  it  mull  be  laid  out  in  land. 
I  Bro,  13. 

(2)  That  is,  of  one  moiety  of  the  fludents  in  tliofe  colleges  in 
which  there  arc  no  perfons  Ililed  fellows.  Tlie  advowfon^anncx.d 
Co  head  (hips  are  not  to  be  compu!jcd.  S.  5. 
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acquire  any  real  property ;  as  was  obfenred  in  the  preceding 
trolume^ 

3.  Lastly,  alienations  hj  particular  tenants^  when  they 
are  greater  than  the  law  entitles  them  to  make,  and  deveft 
the  remainder  or  reverfion  ▼,  are  alfo  forfeitures  to  him  whofe 
Tight  is  attacked  thereby.  As,  if  tenant  for  his  own  life 
^lienes  by  feoffment  or  fine  for  the  life  of  another,  or  in  tai!^ 
or  in  fee ;  thefe  being  eftates,  which  either  muft  or  may  lad 
longer  than  his  own,  the  creating  them  is  not  only  beyond 
his  power,  and  inconfiftent  with  the  nature  of  his  intereft^ 
but  is  alfo  a  forfeiture  of  his  own  particutaf  eftate  to  him  in 
remainder  or  reverfion  ".  For  which  there  feeih  to  be  two 
reafons.  Firft,  becaufe  fuch  alienation  amounts  to  a  renun-* 
tiation  of  the  feodal  connexion  and  dependence ;  it  implies  a 
refufal  to  perform  the  due  renders  and  fcrvices  to  the  lord  of 
I  ^IS  D  ^^  ^^^>  ^  which  fealty  is  conftantly  one  \  and  it  tends  in  it's 
confequence  to  defeat  and  deveft  the  remainder  or  reverfion 
cxpeftant :  as  therefore  that  is  put  in  jeopardy,  by  fuch  aft 
of  the  particular  tenant,  it  h  but  juft  tint,  upon  difcoveryi 
the  particular  eftate  fliould  be  forfeited  and  taken  from  him^ 
who  has  fliewn  fo  manifcft  an  inclination  to  make  an  impro^ 
per  ufe  of  it.  The  other  reafon  is,  becaufe  the  particulajr 
tenant,  by  granting  a  larger  eftate  than  his  own,  has  by  his 
own  aft  determined  and  put  an  entire  end  to  his  own  original 
intereft  ;  and  on  fuch  determination  the  next  taker  is  entitled 
to  enter  regularly,  as  in  his  remainder  or  reverfion.  The  fame 
law,  which  is  thus  laid  dowH  with  regard  to  tenants  for  life, 
holds  alfo  with  refpeft  to  all  tenants  of  the  mere  freehold  or 
of  chattel  interefts ;  but  if  tenant  in  tail  alienes  in  fee,  this 
is  no  immediate  forfeiture  to  the  remainder-man,  but  a  mere 
difcQUiinuance  (as  it  is  called'*')  of  the  cftatc-tail,  which  the 
iflue  may  afterwards  avoid  by  due  courfe  of  law  *:  for  he  in 
remainder  or  reverfion  hath  only  a  very  remote  and  barely 
poflible  intereft  therein,  until  the  iflue  in  tail  is  extinft.  But^ 

«  Tco!;  ].  pjg.  372,  w  Sec  book  III.  ch.  10. 
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itf  cafe  of  fach  forfeitures  by  particular  tenants,  all  legal  cftatos 
bf  them  before  created,  as  if  tenant  for  twenty  years  grants 
a  Jeafe  for  fifteen,  and  all  charges  by  him  lawfully  nKide  on 
•the  lands,  ihall  be  gobd  and  available  in  law  ^.  For  the  laV 
will  not  hurt  an  innocent  kflee  for  the  faujt  of  his  leilbr  }  nor 
pennit  the  leflbr,  after  he  has  granted  a  good  and  lawful  eft  ate* 
by  his  own  a£k  to  avoid  it,  and  defeat  the  intereil  which  he 
hifnfeif  has  created. 

Ei^yiVALENT,  both  in  it's  nature  and  it's  confcquenccs, 
to  an  illegal  alienation  by  the  particular  tenant,  is  tlie  civii 
crime  of  di/claimer ;  as  where  a  tenant,  who  holds  of  any 
lord,  negledis  to  tender  him  the  due  fervices,  and,  upon  au 
a£kion  broaght  to  recover  them,  difclaims  to  hold  of  his  lord. 
Which  difclaimer  of  tenure  in  any  court  of  record  is  a  for- 
feiture of  the  lands  to  the  lord  ■^y  upon  reafons  moil  appa- 
jfently  feodal.  And  fo  likewife,  if  in  any  court  of  record  the  [  276  ] 
^particular  tenant  does  any  aft  which  amounts  to  a  virtual 
difclaimer ;  if  he  claims  any  greater  eitate  than  was  granted 
him  at  the  firft  infeodation,  or  takes  upon  himfelf  thofe  rights 
which  belong  only  to  tenants  of  a  fuperior  clafs  ^ ;  if  he  affirms 
the  reverfion  to  be  in  a  ftranger,  by  accepting  his  fifle,  atp- 
toming  as  his  tenant,  collufive  pleading,  and  the  like^ ;  fuch 
behaviour  amounts  to  a  forfeiture  of  his  particular  eftate. 

IIL  Lapse  is  a  fpccies  of  forfeiture,  whereby  the  right 
-of  orcfentation  to  a  church  accrues  to  the  ordinary  by  neg!c<i 
of  the  patron  to  prefent,  to  the  metropolitan  by  neglcft  of 
the  ordinary,  and  to  the  king  by  negleft  of  the  metropolitan-^ 
For  it  being  for  the  intereft  of  religion,  and  the  good  of  the 
public,  that  the  church  (hould  be  provided  with  an  officiating 
minifter,  the  law  has  therefore  given  this  right  of  lapfe,  iir 
order  to  quicken  the  patron  \  who  might  other  wife,  by  fuf-* 
fering  the  church  to  remain  vacant,  avoid  paying  his  eccle- 
fiaftical  dues,  and  frudrate  the  pious  intentions  of  his  ancef*^ 
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to>^^*  This  Tight  of  lapfe  was  firft  eftabliflied  about  the  time 
(though  not  by  the  authority^)  of  the  council  of  Lateran'^y 
-'  which  was  in  the  feign  of  our  Henry  the  fecond,  when  the 
biihops  firft  began  to  exercife  univerfally  the  right  of  inftitu*- 
tion  to  churches  ^*  And  therefore,  w^ere  there  is  no  right 
of  inftitution,  there  is  no  right  of  lapfe  :  fo  that  no  donative 
can  lapfe  to  the  ordinary^,  unlefs  it  hath  been  augmented  by 
the  queen's  bounty  s.  But  no  right  of  lapfe  can  accrue,  when 
the  original  prefentation  is  in  the  crown  ^  (3). 

The  term,  in  which  the  title  to  prefent  by  lapfe  accrues 
from  the  one  to  the  other  fucceffively,  is  fix  calendar  months^ 
(following  in  this  cafe  the  computation  of  the  church,  and 
r  277  1  "^^  ^^  ufual  one  of  the  common  law)  and  this  exclufive  of 
the  day  of  the  avoidance  ^.  But,  if  the  bifliop  be  both  patron 
and  ordinary,  he  (hall  not  have  a  double  time  allowed  him 
to  collate  in ' ;  for  the  forfeiture  accrues  by  law,  whenever 
*      the  negligence  has  continued  fix  months  in  the  fame  perfon, 
And  alfo  if  the  biihop  doth  not  collate  his  own  clerk  imme- 
diately to  the  living,  and  the  patron  prefents,  though  after 
the  fix  months  are  lapfed,  yet  his  prefentation  is  good,  and 
the  biihop  is  bound  to  inftitute  the  patron's  clerk  °',     For  as 
the  law  only  gives  the  bifhop  this  title  by  lapfe,  to  punifli 
the  patron's  negligence,  there  is  no  reafon  that,  if  the  bifliop 
himfelf  be  guilty  of  equal  or  greater  negligence,  the  patron 
Ihould  be  deprived  of  his  turn.     If  the  bifliop  fufFcr  the  pre- 
fentation to  lapfe  to  the  metropolitan,  the  patron  alfo  has  the 
fame  advantage  if  he  prefents  before  the  archbifliop  has  filled 

c  2  Roll.  Abr.  336.  pi.  10.  fc  Stit.  17  Edw.  II.  c.  8.  a  Inft.  273, 
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(3)  If  a  right  of  lapfe  accrues  to  the  bifliop  and  he  dies,  or  is 
tratiflated  before  he  avails  himfelf  of  it,  the  right  of  prefentation 
to  the  lapfed  benelice  does  not  pafs  to  the  king,  like  the  vacant  pa- 
tronage of  the  fee,  but  to  the  guardian  of  the  iplritualities. 
>W-  770. 
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up  the  benefice ;  and  that  for  the  fame  rea(bn.  Yet  the  or- 
dinary cannot,  after  lapfe  to  the  metropolitan,  collate  hfs 
own  clerk  to  the  prejudice  of  the  arch-bi(hop ".  For  he  had 
no  permanent  right  and  Intereft  In  the  advowfon,  as  the 
patron  hath,  but  merely  a  temporary  one  §  which  having  neg- 
lc£^ed  to  make  ufe  of  during  the  time,  he  cannot  afterwards 
retrieve  it.  But  if  the  prefcntation  lapfes  to  the  king,  pre* 
rogative  here  intervenes  and  makes  a  difference ;  and  the 
patron  (hall  n^er  recover  his  right  till  the  king  has  fatisfied 
his  turn  by  prefcntation :  for  nullum  tempus  9ccurrit  r«gt ''.  And 
therefore  it  may  feem,  as  if  the  church  might  continue  void 
for  ever,  unlefs  the  king  (hall  be  pleafed  to  prefent ;  and 
a  patron  thereby  be  abfolutely  defeated  of  his  advowfon.  But 
to  prevent  this  inconvenience,  the  law  has  lodged  a  power 
in  the  patron's  hands,  of  as  it  were  compelling  the  king  to 
prefent.  For  if,  during  the  delay  of  the  crown,  the  patron 
himfelf  prefents,  and  his  clerk  is  inftituted,  the  king  indeed 
by  prefenting  another  may  turn  out  the  patron's  clerk ;  or, 
.  after  indu£tion,  may  remove  him  by  quare  impedit  i  but  if  he 
does  not,  and  the  patron's  clerk  dies  incumbent,  or  is  cano- 
nically  deprived,  the  king  hath  lo(l  his  right,  which  was  only 
to  the  next  or  firft  prefentation  f. 

In  cafe  the  benefice  becomes  void  by  deaths  or  ceflion  [  278  1 
through  plurality  of  benefices,  there  the  patron  is  bound  to 
take  notice  of  the  vacancy  at  his  own  peril ;  for  thefe  are. 
matters  of  equal  notoriety  to  the  patron  and  ordinary  :  but 
in  cafe  of  a  vacancy  by  re(ignation,  or  canonical  deprivation, 
or  if  a  clerk  prefented  be  refufed  for  infufficiency,  thefe  being 
matters  of  which  the  bifhop  alone  is  prefumed  to  be  cogni- 
zant, here  the  law  requires  him  to  give  notice  thereof  to  the 
patron,  otherwife  he  can  take  no  advantage  by  way  of 
lapfe  "1  (4).  Neither  (hall  any  lapfe  thereby  accrue  to  the 
metropolitan  or  to  the  king  }  for  it  is  univerfally  true,  that 

n  2  Roll.  Abr.  368.  P  7  Rep.  28.    ifro,  Elit.  44. 

•  Dr.&  St.  d.  2.  c.  16.  Cio.  Car. 3 55.  4  4  Rep.  75.    2lnft»  632. 

(4)  See  1  Vol.  p.  39a.  notes  33  and  37. 
yoL.  II.  Y  acithcr 
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neither  t!he  arch-bUhop  or  die  king'fliall  ever  prefent  by  lapfe, 
but  where  the  immediate  ordinary  might  have  collated  by 
lapfe,  within  the  fix  months,  and  hath  exceeded  his  time  r 
for  the  firft  ftep  or  beginning  faileth,  ef  quod  non  iaietprm" 
cipium^  non  habet  jinem  \  If  the  biOiop  refufe  or  negled  to 
examine  and  admit  the  patron's  clerk^  without  good  reafon 
afligned  or  notice  given,  he  is  ftrled  a  difturber  by  the  law^ 
and  (hall  not  have  any  title  to  prefent  by  lapfe  ;  for  no  man 
(hall  take  advantage  of  his  own  wrong  '•  Alfo  if  the  right 
of  prefentation  be  litigious  or  contefted,  and  an  a£lion  be 
brought  againft  the  bifliop  to  try  the  title^  no  lapfe  Ihall  in- 
cur till  the  queftion  of  right  be  decided  ^ 

IV.  ^^ftmonjy  the  right  of  prefentation  to  a  living  is  for- 
ieited  and  veiled  pro  kac  vhe  in  the  crown.  Simony  is  the 
corrupt  prefentation  of  any  one  to  an  ecclefiallical  benefice 
for  money^  gift,  or  rewards  It  is  fo  called  from  the  re- 
femblance  it  is  faid  to  bear  to  the  fin?  of  Simon  Magus^ 
though  the  purchafing  of  holy  orders  feems  to  approach  near- 
er to  his  offence.  It  was  by  the  canon  law  a  very  grievotls 
crime  :  and  isfo  much  the  mor^  odious,  becaufe,  as  fir  Ed- 
"ward  Coke  obferves  \  it  is  ever  accompanied  with  perjury ;. 
for  the  prefentee  is  fworn  to  have  committed  no  fimony^ 
Howevet  it  was  not  an  oSkncc  punffhable  in  a  criminal  vrzj 
f  270  1  ^^  ^^^  common  law  *;  it  being  thought  fafficient  to  leave  the 
^  clerk  to  ecclefiaftical  cenfures.     But  as  diefe  did  not  zSe€t 

the  fimoniacal  patron,  nor  were  efficacious  enough  to  repel 
the  notorious  pradice  of  the  thing,  divers- a3s  of  parliament 
have  been  made  to  reftrain  it  by  means  of  civil  forfeitures  ^ 
which  the  modern  prevailing  ufage,  with  regard  to  fpiritual 
preferments,  calls  aloud  to  be  put  in  execution.  I  (hall  briefly 
confider  them  in  this  place,  becaufe  they  deveft  the  corrupt 
patron  of  the  right  of  prefentation,  and  veil  a  new  right  ia 
the  crown* 

Bt  the  ftatute  3 1  Eliz.  c.  6.  it  is  for  avoiding  of  fimony  en* 
a£ted,  that  if  any  patron  for  any  corrupt  confideration^  by  giflr 

•  C«.  Litt.  344,  345^  H  3  Jnft.  1 56, 

-   •  %  Roll.  Abr*  369.*  ^  M4MS.  564^ 

iCcLilt  344, 
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crpTomife(5)y  difcAIy  or  iiidiEe£U7»  (liall  prefent  or  collate 
any  perfon  to  an  ecclefiaftical  benefice  or  dignity  j  fuch  pre- 
fentatxon  (hall  be  void^  and  the  pfefentee  be  rendered  inca« 
pable  of  ever  enjoying  the  fame  benefice :  and  the  crown  (hall 
prefent  to  it  for  that  turn  ortly  \  But  if  the  prefentee  dies^ 
without  being  convicted  of  fuch  fimony  in  his  life-time^  it  is 
enafied  by  (tat.  i  W.&  M.  c.  i6.  that  the  fimoniacal  con«- 
tra£l  (hall  not  prejudice  any  other  innocent  patron j  on  prc^ 
fence  of  lapfe  to  the  crown  or  other  wife.  Alfo  by  the  ftatute 
12  Ann.  ftat.  a.  c.  1 2.  if  any  perfoil  fot  money  or  profit  (hall 
procure,  in  his  own  name  or  the  name  of  iny  otheTi  the  next 
prefentation  to  any  living  eccleliaftical,  and  (hall  be  prefent-* 
cd  thereupon,  this  is  declared  to  be  a  fimoniacal  contra£l ; 
nnd  the  party  is  fubje£ied  to  all  the  ecclefiaftical  penalties  of 
£mony,  is  difabled  from  holding  the  benefice,  andthepre- 
fentation  devolves  to  the  crown. 

Ufon  thefe  ftatutcs  many  queltions  have  arifen,  With  tc^ 
gard  to  what  is,  and  what  is  not  fimony.  And,,  amorig 
others,  thefe  points  fcem  to  be  clearly  fettled :  i.  That  to 
purchafe  a  prefentation^  the  living  being  aftually  vacant,  10 
open  and  notorious  fimony  ^ ;  this  being  exprefsly  in  the  face 
of  the  ftatute  (6)k  2.  That  for  a  clerk  to  bargain  for  the  next 
prefentation,  the  incumbent  being  fick  and  about  to  die,  was 
fimony,  even  before  the  ftatute  of  queen  Anne '(7):  and 

X  For  other  penalties  inflided  by  this         7  Cro.  Eliz.  788.    Moor.  914. 
ftatute,  fee  book  IV.  ch.  4.  *  Hob.  165. 


(5)  The  words  of  the  flatote  are  '*  for  any  famof  money,  re- 
^  ward,  gifti  profit,  or  benefit ;  or  for  any  promife,  agreement* 
*'  grant,  bond,  covenant  of  or  for  ahy  fiim  of  money >  reward, 
«*^ift,  profit*  or  benefit." 

(6)  Lord  Hardwicke  was  of  opinion,  that  the  file  of  an  ad- 
Vowfon  during  a  vacancy,  is  not  within  the  ftatute  of  fimony..  as 
the  fale  of  the  next  prefentsition  is  $  but  it  is  void  by  the  common 
law*    Amk  a68.    8ee  p.  tz.  mitt,  n.  I. 

(7)  It  has  been  determined,  that  the  purchafe  of  iln  advowfon 
In  fee*  when  the  incumbent  was  opon  his  deatb*bed,  without  any 
privity  of  the  derk  who  was  afterwards  prefented,  was  noti 
fimoniacal,  and  would  not  vaeate  thcL  next  prefentadon.    a  J9/. 

*   T  a  txolftr, 
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now,  by  that  ftatute,  to  purchafe,  either  in  his  own  name  or 

another's,  the  next  prefentatioti,  and  be  thereupon  prefented 

t  a 80  }  at  any  future  time  to  the  living,  is  direft  and  palpable  fimony. 

But,  3.  It  is  held  that  for  a  father  to  purchafe  fuch  a  prefcnt- 

•  atton,  in  order  to  provide  for  his  fon,  is  not  fimony :  for 
the  fon  is  not  concerned  in  the  bargain,  and  the  father  is  by 

:9nature  bound  to  make  a  provifion  for  him  *.     4.  That  if  a 

'  (imoniacal  contract  be  made  with  the  patron,  the  clerk  not 
being  privy  thereto,  the  prefentation  for  that  turn  fliall  in- 
deed devolve  to  the  crown,  as  a  punifliment  of  the  guilty 
patron  ;  but  the  clerk,  who  is  innocent,  does  not  incur  any 
difabtlity  or  forfeiture  **.  5.  That  bonds  given  to  pay  money 
to  charitable  ufes,  on  receiving  a  prefentation  to  a  living, 
are  not  fimoniacal  ^,  provided  the  patron  or  his  relations  be 
not  benefited  thereby  ^^  for  this  is  no  corrupt  confideration, 
moving  to  the  patron.  6.  That  bonds  of  refignation^  in  cafe 
of  non*re{idence  or  taking  any  other  living,  are  not  fimonia- 
cal ^ ;  there  being  no  corrupt  confideration  herein,  but  fuch 
only  as  is  for  the  good  of  the  public.  So  alfo  bonds  to  re- 
fign,  when  the  patron's  fon  comes  to  canonical  age,  are 
legal ;  upon  the  reafon  before  given,  that  the  father  is  bound 
to  provide  for  his  fon  ^  7.  Laftly,  general  bonds  to  refign  at 
the  patron's  requeft  are  held  to  be  legal  < :  for  they  may 
pofTibly  be  given  for  one  of  the  legal  confiderations  before- 
mentioned  ;  and  where  there  is  a  poflibility  that  a  tranfa£iion 
may  be  fair,  the  law  will  not  fuppofe  it  iniquitous  without 

^  proof  (8).     But,  if  the  party  can  prove  the  contrafl  to  have 


*  Cro.  EUx.  686.  Nfoor.  916. 
^3  Inft.  154.    Cro.  Jac.  385, 
c  Noy.  1411^ 
«» Stri.  534. 


•  Cro.  Car.  180. 

*'Cro.  J.ic.  248.  274. 

S  Cro.  Car.  180.     Sera.  217. 


(8)  In  the  great  cafe  of  the  bifliop  of  .London  <v.  Ffytchc,  it 
was  determined  by  the  houfe  of  lords,,  that  a  general  bond  of  re- 
iignation  is  fimoniacal  apd  illegal.  The  circumdanccs  of  that  cafe 
were  briefly  thefe  :  Mr.  Ffytchc  the  patron  prefented  Mr.  Eyre 
his  clerk,  to  the  biihop  of  London  for  inilitution.  The  biihop  re- 
fufed  to  admit  the  prefentadon,  becaafe  Mr-  ^y^e,  had  given  « 
general  bond  of  refignadon  ;  upon  this,  Mr.  Ffytche  brought  a 
quareimfidit  againfi  the  biihop,  to  which  the  bi(hop  pleaded,  that 

the 
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been  a  corrupt  one,  fuch  proof  will  be  admitted,  in  order  to 
(hew  the  bond  fimoniacaL  and  therefore  void.     Neither  will 

the  prefentation  was  fimoniacal  and  void»  by  rea(bn  of  the  bond  of  , 
refignation  ;  and  to  this  plea  Mr.  F fy tche  demurred.  From  a 
feries  of  judicial  decifions*  the  court  of  common  pleas  thought 
themfelves  bound  to  determine  in  his  favour;  and  that  judgment 
was  aiHrmed  by  the  court  of  king's  bench  ;  but  thefe  judgments 
were  afterwards  reverfed  by  the  houfe  of  lords.  The  principal 
^ueflion  was  this,  a;/z.  whether  fuch  a  bond  was  a  retvarJ,  gi/}, 
profit  9  or  benefit  9X0  the  patron  under  the  31  Eliz.  c.  6  :  if  it  were  fo, 
the  ftatute  had  declared  the  prefentation  to  be  fimoniacal  and  void.  ' 
Such  a  bond  is  fo  manifeftly  intended  by  the  parties,  to  be  a  he-' 
nefit  to  the  patron,  that  it  is  furpriiing  that  it  fhould  ever  have- 
been  argued  and  decided  that  it  was  not  a  benefit  within  the 
meaning  of  the  ftatute.  Yet  many  learned  men  are  diffatisfied 
with  this  determination  of  the  lords,  and  are  of  opinion  that 
their  jadgmeot  would  be  different,  if  the  queflion  were  brought 
before  them  a  fecond  time.  But  it  is  generally  underflood  that 
the  lords,  from  a  regard  to  their  dignity,  and  to  preferve  a  con* 
iiftency  in  their  judgments,  will  never  permit  a  queflion  which 
they  have  once  decided,  to  be  again  debated  in  their  houfe.  With 
refpedl  to  the  influence  which  the  judgments  of  the  inferior  courts 
ought  to  have  upon  the  houfe  of  lords,  the  Editor  conceives  a 
diftindion  may  be  fuggefted  between  cafes  arifing  merely  upon  the 
common  law,  and  cafes  which  depend  upon  the  cooftrudion  of  a 
ilatute.  A  feries  of  decilions  in  the  courts  are  the  bell  evidence 
we  can  have  of  the  common  law;  and  the  lords  cannot  find  any 
adequate  authority  to  oppofe  to  thefe  decifions,  or  which  would 
juftify  their  reverfal :  but  upon  the  conftrudlion  of  a  ilatute,  where 
we  have  no  reafon  to  fufped  any  variation  from  the  original,  they 
feem  as  fully  competent  to  determine  a  queflion,  after  any  number, 
of  deciiions  upon  it  in  the  courts  below,  as  after  the  firfl ;  and 
the  length  of  the  feries  can  operate  no  farther  than  as  an  objedt 
of  general  convenience. 

In  this  view  of  the  fubjedl,  it  is  not  inconfiftent  to  approve  of  the 
judgment  of  the  lords  in  the  cafe  of  refignation  bonds;  and  at 
the  fame  time  to  condemn  their  judgment  in  the  cafe  of  Reeve  v. 
Long,  (fee  p.  169,  ante^  n.  i.}  where  their  humanity  led  them 
to  relax  the  feverity  of  the  law.  The  cafe  of  the  bifhop  of  Lon-' 
don  <i/.  Ffytche  is  reported  at  length  in  Cunningham's  Law  of 

Simony,  p.  s^.  . 

^       Yj  But 
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the  patron  be  fufFered  to  make  an  ill  ufe  of  fuch  a  genera} 
bond  of  reflgnation  ;  as  by  extorting  a  compofition  for  txthesj 
procuring  an  annuity  for  his  relation^  or  by  demanding  a  re^ 
£gnation  wantonly  or  without  good  cauCe,  fuch  as  is  ap« 
proved  by  the  law;  aSf  for  the  benefit  pf  his  own  fon,  or 
on  account  of  non-refidence,  plurality  of  livings^  or  grofs 
immorality  in  the  incumbent  ^  (9). 

[  281  ]      V.  The  liext  kind  of  forfeitures  arc  thofe  by  bread  or 
non-pesformance  of  a  condition  annexed  to  the  eftate,  either' 
exprefsly  by  deed  at  it's  original  creation,  or  impliedly  by 
law  from  a  principle  of  natural  reafon.     Both  which  we  con^ 
fidered  at  large  in  a  former  chapter '« 

VI.  I  THEREFORE  now  procecd  to  another  fpecies  of  foiv 
feiture,  vw,  by  wqfte.  Wafte,  vqfium,  is  a  fpoil  or  deftruc-* 
tion  in  houfes,  gardens,  trees,  or  other  corporeal  heredita- 
ments, to  the  difherifon  of  him  that  hath  the  remainder  or 
reverCon  in  fee-fimple  or  fee-tail  K 

Waste  is  either  voluntary^  which  is  a  crime  of  commif^ 
6on,  as  by  pulling  down  a  houfe  ;  or  it  is  permi/Jive,  whicI|^ 
is  a  matter  of  omiflion  only,  as  by  fuffering  it  to  fall  for 
want  of  neceflary  reparations.     Whatever  does  a  lading  da<» 

k  iyern«4ii.     i  Equ.  C^f,  Abr«  *       '  Seecbap.  xo.  pag.  15s, 
86,  87.    Stra.  534*  k  Co.  Lilt.  53. 


But  in  a  late  cafe  where  a  bond  was  given  to  refign  a  re£h>ryt 
when  the  patron's  fon  came  of  age,  and  before  that  txme>  to  re- 
fide,  and  to  keep  the  chancel  and  redory  in  repair,  as  this  caio' 
diflfered  from  the  former,  and  it  was  nnderftood  that  it  was  in* 
tended  to  carry  it  up  to  the  houfe  of  lords,  it  was  decided  by  the* 
court  of  king's  bench  in  favour  of  the  bond,  without  an  argument. 
4  T.  R.  359.  &  yS. 

.  (9)  In  an  action  by  the  incumbent  for  the  ufe  and  occupation  of 
his  glebe,  the  defendant  cannot  give  in  evidence  the  iimoniacal 
prefentacion  of  the  plaintiiT.  5  T,  R,  4.  But  it  may  be  given  in 
evidence  by  a  defendant  who  isfaed  for  the  tithes.  Hot,  168. 
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mage  to  the  freehold  or  inheritance  is  wafte  '•  Therefore 
removing  wainfcot^  floors,  or  other  things  once  fixed  to  the 
freehold  of  a  houfe,  is  wafte  ">  ( i  o).  If  a  houfe  be  deftroyed  by 
cempeft,  lightnings  or  the  like,  which  is  the  a£l  of  provi- 
dence, it  is  no  wafte :  but  otherwife,  if  the  houfe  be  burnt 
by  the  carelefihefs  or  negligence  of  the  lefiee  j  though  now 
by  the  ftatute  6  Ann.  c.  3i,.  no  adion  will  lie  a^nft  a  te- 
nant for  an  accident  of  this  kind  ( 1 1 ).  Wafte  may  alfo  be  com^ 
mitted  in  ponds,  dove-houfes,  warrens,  and  the  like;  by 
lb  reducing  the  number  of  the  creatures  therein,  that  there 
will  not  be  fufikient  for  the  reverfioner  when  he  comes  to 
tiie  inheritance  \  Timber  alfo  is  part  of  the  inheritance  ^(  1 2), 
Such  are  oak,  aih,  and  elm  in  all  places  $  and  in  fome  par- 
ticular countries,  by  local  cuftom,  where  other  trees  are 
generally  ufed  for  building,  they  are  for  that  reafon  confidered 

»Hetl.35.  nCo.Littsj. 

■  4  Rep.  64.  •  4  Rep.  6a. 

■  11  I  ■        -■■■■     -■  ■  ■  ■    ■■!■  ■  ■  *  '    I     ■     ■■— — ^^  I 

(ic)  The  law  upon  this  fubjed^  has  been  relaxed;  for  daring 
Che  term  the  tenant  may  take  away  chimney-pieces  or  wainfcoty 
which  he  has  pat  up ;  but  not  after  the  term,  for  he  would  then  be 
a  trefpafTer.  1  Jii.  477.  A  fire-engine  ereded  by  tenant  for  lifb 
fiiall  goto  his  executor.  3  Jti.  15.  Bat  the  rule  is  different  be- 
tween the  heir  and  executor,  with  regard  to  fixtures  upon  the  in« 
heriunce  that  defizends  to  the  heir.    H,  BL  258. 

(11)  Bot  if  a  leflee  covenants  to  pay  rent^  and  to  repair^  with  an 
exprefs  exception  of  cafualties  by  fire,  he  may  be  obliged  to  pay 
lent  daring  the  whole  term,  though  the  premifes  are  burnt  down 
by  accident*  and  never  rebuilt  by  the  lefifor.     i  T,  R.  310. 

(12)  If  during  the  eftate.  of  a  mere  tenant  for  lifej  timber  it 
fevered  either  by  accident  or  by  wrong,  it  belongs  to  the  firil  per- 
ibn  who  has  a  veiled  eftate  of  inheritance.  But  where  there  are 
intermediate  contingent  eflates  of  inheritance^  and  the  timber  is 
<ut  down  by  a  combination  between  the  tenant  for  life  and  the  per- 
fon  who  has  the  next  veiled  eilate  of  inheritance  ;  or  if  the  tenant 
for  life  has  himfelf  fuch  eilate  and  fells  timber  ;  in  thefe  cafes  the 
chancellor  will  order  it  to  be  prefervcd  for  him  who  has  the  firil  con- 
tingent eilate  of  inheritance  under  the  fetilemcnt.  3  Cox's  P.  Wmtm 
967.    3  WooJd,  400.  \ 

Y  4  as 
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as  timber ;  and  to  cut  down  fuch  trees,  or  top  them,  or  do  any 
t  other  a'ft  whereby  the  timber  may  decay,  is  wafte  p.  But 
[  28a  j  underwood  the  tenant  may  cut  down  at  any  feafonable  time 
that  he  pleafes^ ;  and  may  take  fufficient  eilovers  of  com- 
mon right  for  houfe-bote  and  cart-bote }  unlefs  reftrained 
(which  is  ufual)  by  particular  covenants  or  exceptions  '• 
The  converlion  of  land  from  one  fpecies  to  another  is  wafte. 
To  convert  wood,  meadow,  or  pafture,  into  arable;  to 
turn  arable,  meadow,  or  pafture,  into  woodland  ;  or  to  turn 
arable  or  woodland  into  meadow  or  pafture  ;  are  all  of  them 
wafte*.  For,  as  fir  Edward  Coke  obferves',  it  not  only 
changes*  the  courfe  of  huft)andry,  but  the  evidence  of  the 
eftate  ;  when  fuch  a  clofe,  which  is  conveyed  and  defcribed 
as  pafture,  is  found  to  be  arable,  and  e  converfi.  And  the 
fame  rule  is  obferved,  for  the  fame  reafon,  with  regard  to 
converting  one  fpecies  of  edifice  into  another,  even  though 
it  is  improved  in  it's  value  ?.  To  open  the  land  to  fearch  for 
mines  of  metal,  coal,  l^c.  is  wafte  \  for  that  is  a  detriment 
to  the  inheritance  ^ :  but,  if  the  pits  or  mines  were  open  be- 
fore, it  is  no  wafte  for  the  tenant  to  continue  digging  theixi 
for  his  own  ufe  ^  \  for  it  is  now  become  the  mere  annual 
profit  of  the  land.  Thefe  three  are  the  general  heads  of 
wafte,  vfz.  in  houfes,  in  timber,  and  in  land.  Though, 
as  was  before  faid,  whatever  elfe  tends  to  the  deftru£);ion,  or 
depreciating  the  value  of  the  inheritance,  is  confidered  by 
the  law  as  wafte. 

Let  us  next  fee,  who  are  liable  to  be  puniflied  for  com-* 
mitting  wafte.  And  by  the  feodal  law,  feuds  being  origin* 
nally  granted  for  life  only,  we  find  that  the  rule  was  general 
for  all  vafals  or  feudatories  \  ^^ft  vafallus  feudum  diffipaverit^ 
^*  aut  inftgni  detrimento  deterius  fecerity  privabitur^!*  But  in 
our  antient  common  law  the  rule  was  by  no  means  fo  large : 

P  Co.  Liet.  53,  »  I  Lev.  309, 

f «  RoU  Abr.  817.  ▼  5  Rep.  11. 

r  Co.  Lite  41.  w  Hob.  195. 

■  Hob.  296,  X  Wri|hu  44, 
V  I  loft*  53* 
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for  not  only  he  that  was  feifed  of  an  eftate  of  inheritance 
might  do  as  he  plcafcd  with  it,  but  alfo  wafte  was  not  pu- 
niQiable  in  any  tenant,  fave  only  in  three  perfons ;  guardian 
in  chivalry,  tenant  in  dower,  and  tenant  by  the  cur- 
tefy  ^ ;  and  not  in  tenant  for  life  or  years  *.  And  the  reafon  r  2^1  1 
of  the  diverfity  was,  that  the  eftate  of  the  three  former  was 
created  by  the  a£l  of  the  law  itfelf,  which  therefore  gave  a 
remedy  ngainft  them  ^  but  tenant  for  life,  or  for  years,  came 
in  by  the  demife  and  leafe  of  the  owner  of  the  fee,  and  there- 
fore  he  might  have  provided  againft  the  committing  of  wafte 
by  his  Itfftc ;  and  if  he  did  not,  it  was  his  own  default* 
But*  in  favour  of  the  owners  of  the  inheritance,  the  fta** 
tutes  of  Maxlbridge  52  Hen.  III.  c.  23.  and  of  Glocefter 
6  £dw^  I.  c.  5,  provided  that  the  writ  of  wafte  (hall  not  only 
lie  againft  tenants  by  the  law  of  England,  (or  curtefy)  and 
thofe  in  dower,  but  againft  any  farmer  or  other  that  holds  in 
any  manner  for  life  or  years.  So  that,  for  above  five  hun- 
dred years  paft,  all  tenants  merely  for  life,  or  for  anylefs  eftate, 
have  been  punifhable  or  liable  to  be  impeached  for  wafte,  both 
voluntary  and  permiiTive;  unlefs  their  leafes  be  made,as  fome- 
times  they  are,  without  impeachment  of  wafte,  ah/gue  impe^ 
titione  vajii ;  that  is,  with  a  provifion  or  proteftion  that  no  man 
fhall  imp^tere^  orfuehim,  for  wafte  committed(  1 3 ).  But  tenant 

i 
f  It  was  however  a  doubt  whether      Bro,  Abr.  tit.  wajfe,  8S.  1  Inft.  30U 

wafte  was  punlfliable  at  the  comn^n  law  a  %  Inft.  z^^ 

10  tenant  by  the  curtefy.     Rcfi  t.  72. 
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(1 3)  A  tenant  for  life  without  impeachment  of  wafte  has  as  full 
power  of  cutting  down  timber,  and  of  opening  new  mines  fop  hit 
own  ufe,  as  if  he  had  an  eflate  of  inheritance ;  and  is  in  the  fame 
manner  entided  to  the  timber,  if  fevered  by  others,  i  T,  R,  56. 
fi^rf .  Co,  Litt,  220.  But  although  fuch  a  tenant  for  life  may  com- 
mit wafte  for  his  own  benefit,  yet  he  may  be  reftrained  by  an  in- 
jandion  out  of  the  court  of  chancery  from  making  ^«/  and  tU* 
ftruaign  upon  the  eftate.  Thi^  diftinftion  was  firft  introduced  in  the 
^afc  of  lord  Barnard,  who  was  tenant /or  life  without  impeachment 
of  wafte,  with  remainder  to  his  cidcft  fon  in  tail ;  and  having  con- 
fcivcd  a  difpleafure  againft  his  fop,  from  motives  of  fplccn,  began 

to 
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ill  tail  after  poflibility  of  iiTue  extin£b  is  not  impeachable  for 
trade ;  becaufe  his  eftate  was  at  it's  creation  an  eftate  of  inhe- 
xitance,  and  fo  not  within  the  ftatutes *  ( 1 4).  Neither  does  an 
:r£tion  of  wafte  Wz  for  the  dubtor  againft  tenant  by  ftatute,  re- 
cognizance, or  elegit:  becaufe  againft  them  the  debtor  may  fet 
off  the  damages  in  account^:  but  it  feems  reafonable  that  it 
fhould  liefer  the  revetftoner^  expedant  on  the  determination 
oi  the  debtor's  own  eftate,  or  of  thefe  eftates  derived  from  the 
<lebtor  ^. 

The  punifliment  for  wafte  committed  was,  by  common 
hw  and  the  ftatute  of  Marlbridge,  only  fingle  damages^;  ex- 
cept in  the  cafe  of  a  guardian,  who  alfo  forfeited  his  ward- 
fcip  •  by  the  provifions  of  the  great  charter  ^ :  but  the  ftatute 
of  Glocefter  dire£ls,  that  the  other  four  fpecies  of  tenants 
(hall  lofe  and  forfeit  tiie  place  wherein  the  wafte  is  com- 
mitted, and  alfo  treble  damages,  to  him  that  hath  the  inhe- 
ritance. The  expreilion  of  the  ftatute  is,  *<  he  (hall  forfeit 
<«  tlie  thing  which  he  hath  wafted  j"  and  it  hath  been  deter- 
mined, that  tinder  thefe  words  the  ^aee  is  alfo  included k.  And 
if  wafte  be  done  fparftm^  or  here  and  there,  all  over  a  woods 
the  whole  wood  fhali  be  recovered  \  or  if  in  feveral  rooms  of  a 
r  ^g  %  hottfe,  the  whole  houfe  (hall  be  forfeited  ^  \  becaufe  it  is  im- 
pra£licable  for  the  reverfioner  to  enjoy  only  the  identical 
places  wafted,  when  lying  interfperfed  with  the  other.  But 
if  wafte  be  done  only  in  one  end  of  a  wood  (or  perhaps  in 

a  Co.  Litt.  17.  %  Rc^l'Abr.S^^.SiS.  t  IhU.  300. 

b  Co.  Litt.  54,  f  9  Hen.  HI.  c.  4, 

cF.  N.  B.5'3.  talnft.  30J. 

^  z  Inll.  146.'  i  Co.  Litt.  54. 
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to  pttll  down  the  family  manfion  Raby  Caftle  ;  but  he  was  reflraned 
by  the  chancellor,  and  ordered  to  repair  ir.  2  yern.  738.  Since 
that  cafe«  fuch  a  tenant  has  been  retrained  from  cutting  down  ave- 
nues and  ornamental  timber  in  pleafure  grounds,  and  alfo  young^ 
trees  not  fit  for  timber,  i  Bro.  166.  3  Bro*  549.  See  alfo  3  Wo^dJ^ 
^y^'tt/eq.  where  this  fubjed  is  fully  and  learnedly  treated. 

(14)  See  page  125.  n.  3.  aj^t^ 
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one  room  of  a  houfe,  if  chat  can  be  conreniently  fcparatc4 
from  the  reft)  that  part  only  is  the  locus  vaftatus^  or  thing 
vafted,  and  that  only  ihall  be  for&ired  to  the  reverfioner  K 

VII.  A  SEV^KTH  fpecicB  of  forfeiture  is  that  of  copyhoU 
eftatesy  by  breach  of  the  cufiomi  of  the  manor.  Copyhold 
eilates  are  not  only  liable  to  the  fame  forfeitures  as  thofe 
which  are  held  in  focage»  for  treafon,  fefony,  alienatioQ^  and 
wafte :  whereupon  the  lord  may  feize  them  without  any  pre* 
fentment  by  the  homage  ^  \  but  alfo  to  peculiar  forfeitures^ 
annexed  to  this  fpecies  of  tenure,  which  are  incurred  by  the 
breach  of  either  the  general  cuftoms  of  all  copyholds,  or  thfe 
peculiar  local  cuftpms  of  trertain  particular  manors.  And 
we  may  obferve  that,  as  theie  teaements  were  originally 
holden  by  the  loweft  and  moft  abje^  vafals,  the  marks  o£ 
feodal  dominion  continue  much  the  ftrongeft  upon  this  mode 
of  property,  Moft  of  the  offences,  which  occafioned  a  re«> 
fumption  of  the  fief  by  the  feodal  law^  and  were  denomiT 
ToXtA  feloniqe^  per  quas  vafallus  amitteret  feudum ',  ftill  con* 
ttnue  to  be  cau&s  of  forfeiture  in  many  of  our  modern  co- 
pyholds. As,  by  fubtraflion  of  fuit  and  fervice  ^\ft  domi* 
fiufft  defervire  nduerit  ^  :  by  difcbiming  to  hold  of  the  Iord9 
pr  fwearing  himfelf  not  his  copyholder  ® ;  ^  dcminum  ejura^ 
wV,  u  e,  fiegavit  fa  a^  domino  feudum  habere  '  :  by  negle£k  to 
ht  admitted  tenant  within  a  year  and  a  dvf"^  '^  Ji per  annum 
et  dum  cejfaverit  in  pet'enda  inveftitura '  /  by  contumacy  in 
not  appearing  in  court  after  three  proclamations  *\Ji  a  domi" 
no  ter  cHafus  non  comparuerlt ' ;  or  by  refufing,  when  fwom 
of  the  homage,  to  prefent  the  truth  according  to  his  oath  "  ; 
fi  pares  veritatem  noverintj  et  dicant  fe  nefcire^  cum  feiant'^.  Itt  [  285  J 
thefe  and  a  variety  of  other  cafes,  which  it  is  impofEble 
here  to  enumerate^  the  forfeiture  does  no^  accn^e  to  die  lord 

1 A  Inft.  304.  S  Plowd.  372. 

^  z  Ventr.  38.    Cro.  Eli^.499.  '  Foul,  U  i.  t.  44. 

l\Fi«u/*  /&  i»  '•  &6.  in  caUm  •  8  Re^  99.     Co.  Copyli.  §  57* 

»  3  Leon.  io8.     Dyer.  21 1.  t  Ftud>  1. 2.  /.  22. 

B  Ftmd.  L  I.  r.  21.  M  Co.  Copyh.  f  57. 

0  Co.  Copyh.  §  $7*  V  /Vy^.  /,  2«  t»  (8. 

J^fiud.  Ut.  /.  34.  y /,i6.  §  3. 
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till  after  the  offences  are  prcfented  by  the  homage,  or  jury 
of  the  lord's  court  baron  * ;  per  laudamcntum  parium  fuo^ 
rum)' :  or,  as  it  id  more  fully  exprefled  in  another  place  % 
memo  miles  adimatur  de  pojfejftone  fui  beneficii^  ntfi  conviSla  culpa^ 
qtiaejit  laudanda  *  per  judicium  parium  fuorum. 

VIII.  The  eighth  and  laft  method,  whereby  lands  and 
tenements  may  become  forfeited,  is  that  of  bankruptcy^  or 
the  aA  of  becoming  a  bankrupt :  which. unfortunate  perfoji 
may,  from  the  feveral  dcfcriptions  given  of  him  in  our  fta- 
tutc  law,  be  thus  defined ;  a  trader,  who  fecretcs  Himfelf,  or 
does  certain  other  a£ts,  tending  to  defraud  his  creditors. 

Who  (hall  be  fuch  a  trader,  or  what  a£ls  are  fuflicient  to 
denominate  him  a  bankrupt,  with  the  feveral  conneded  con* 
fequences  refulting  from  that  unhappy  iituation,  will  be  bet- 
ter confidered  in  a  fubfequent  chapter ;  when  we  (ball  en* 
deavour  more  fully  to  explain  it's  nature,  as  it  moft  imme- 
diately relates  to  perfonal  goods  and  chattels.  I  (hall  only 
lere  obferve  the  manner  in  which  the  property  of  lands  and 
tenements  is  transferred,  upon  the  fuppofition  that  the  owner 
of  them  is  clearly  and  indifputably  a  bankrupt,  and  that  a 
commiflion  of  bankrupt  is  awarded  and  ifltied  againft  him. 

Bt  the  (latute  13  Eliz.  c.  7.  the  commiflioners  for  that< 
purpofe,  when  a  man  is  declared  a  bankrupt,  (hall  have  full 
power  to  difpofe  of  all  his  lands  and  tenements,  which  he 
had  in  his  own  right  at  the  time  when  he  became  a  bankrupt^ 
or  which  (hall  defcend  or  come  to  him  at  any  time  afterwards^ 
before  his  debts  ^re  fatisfied  or  agreed  for  \  and  all  lands  and 
tenements  which  were  purchafed  By  him  jointly  with  his 
wife  or  children  to  his  own  ufe,  (or  fuch  intereft  therein  as 
r  286  1  '^^  ^^1  ^5iwfully  part  with)  or  purchafed  with  any  other  per- 
fon  upon  fecret  truft  for  his  own  ufe  ;  and  to  caufe  them  to 
be  appraifed  to  their  full  value,  and  to  fell  the  fame  by  deed 
indented  and  inroUed,  or  divide  them  proportionably  among 

s  Co.  Copyh.  §  58.  »  «  i.  «.    arbltrandaf    defmendtt*    Pa 

y  F(ud,  /.  z.  I.  2ft  .  Frefne.  IV.  79. 

%  Ibid,  u  zt. 
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the  creditors.  This  ftatute  exprefsly  included  not  onljr  frect 
but  cuftomary  and  copyhold,  lands ;  but  did  not  extend  to 
eftates-taily  farther  than  for  the  bankrupt's  life ;  nor  to  equi- 
ties of  redemption  on  a  mortgaged  eftate,  wherein  the  bank* 
rupt  has  no  legal  intereft,  but  only  ah  equitable  reverfion. 
Whereupon  the  ftatute  ai  Jac.  L  c.  19.  enads,  that  the 
commiflioners  (hall  be  impowertd'  to  fell  or  convey,  by  deod 
indented  and  inrolled,  any  lands  or  tenements  of  the  bank- 
rupt, wherein  he  (liall  be  feifed  of  an  eftate-tail  in  pofTeflion, 
remainder,  or  reverGon,  unlefs  the  remainder  or  reverCan 
thereof  (hall  be  in  the  crown ;  and  that  fuch  fale  (hall  be 
good  againft  all  fuch  iflues  in  tail,  remainder-men,  and  re- 
verGoners,  whom  the  bankrupt  himfclf  might  have  barred  hj 
a  common  recovery,  or  other  means  ;  and  that  all  equities  of 
redemption  upon  mortgaged  eftates,  fliall  be  at  the  difpofal 
of  the  commilTioners  }  for  they  (hall  have  power  to  redeem 
the  fame,  as  the  bankrupt  himfelf  might  have  done,  and  af- 
ter redemption  to  fell  them.  And  alfo,  by  this  and  a  former 
^Gt  ^,  all  fraudulent  conveyances  to  defeat  the  intent  of  tbefe 
ftatutes  are  declared  void ;  but  that  no  purchafor  bonafidcy 
for  a  good  or  valuable  confideration,  ihall  be  afFe£ted  by  the 
bankrupt  laws,  unlefs  the  commiflion  be  fued  forth  within 
five  years  after  the  a£l  of  bankruptcy  committed  (15). 

By  virtue  of  thefe  ftatutes  a  bankrupt  may  lofe  all  hi»' 
real  eftates ;  which  may  at  once  be  transferred  by  his  com- 
mi(Coners  to  their  aiTignees,  without  his  participation  or 
confent. 

•»  1  Jac.  I.  c.  15. 


(15)  If  the  wife  of  a  bankrupt  has  lands  before  marriage,  on- 
lefs  they  are  fettled  upon  her  for  her  feparate  ufe,  the  huiband's 
intereft  in  them  ihall  be  fold,  fo  that  the  wife  can  hare  no  farihc 
enjoyment  of  them  until  flie  furvlves  her  hufband. 
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o>     TITLE      bV     alienation. 


THE  mod  ufual  atld  udiverfal  thethdcl  of  acquiring  a 
title  to  real  eftates  is  that  of  alienation,  conveyance^ 
or  purchafe  in  it's  limited  (enfe :  under  which  may  be  com-* 
prized  any  method  wherein  eflates  arc  voluntarily  refigned 
by  one  man,  and  accepted  by  another:  whether  dial  be  ef-* 
feAed  by  fale,  gift,  marriage  fettlement,  Jevife,  or- .other 
tranfmiflion  of  property  by  the  mutual  confent  of  the  parties^ 

This  means  of  taking  eftates,  by  alienation,  is  not  of 
equal  antiquity  in  the  law  of  England  with  that  of  taking 
them  by  dcfcent.  For  we  may  remember  that,  by  the  feodal 
law ',  a  pure  and  genuine  feud  could  not  be  transferred  from 
one  feudatory  to  another  without  the  confeut  of  the  lord  } 
left  thereby  a  feeble  or  fufpicious  tenant  might  hate  been 
jubftituted  and  impofed  upon  him  to  perform  the  fcodal  fer-^ 
vices,  inftead  of  one  on  whofe  abilities  and  fidelity  he  coulci 
depend*  Neither  could  the  feudatory  then  fttbje<^  the  land 
to  his  debts }  for,  if  he  might,  the  feodal  reftraint  of  alien** 
ation  would  have  been  eafiiy  fruitrated  and  evaded  ^.  Andy 
as  he  could  not  aliene  it  in  his  life-time,  fo  neither  could  he 
by  will  defeat  the  fuccefiion,  by  deviiing  his  feud  to  anothef 
family ;  nor  even  alter  the  courfe  of  it,  by  impoCng  parti^ 
cular  limitations,  or  prefcribing  an  unufual  path  of  dc^fcent4 
Nor,  in  (hort,  could  he  aliene  the  eflate,  even  with  the  con- 
fent of  the  lord,  unlefs  he  had  alfo  obtained  the  confent  of 
his  own  next  apparent,  or  prefumptive  heir  ^«  And  there-« 
fore  it  was  very  ufual  in  antient  feoffments  to  ezprefs,  tha€ 

■  See  pag.  57.  c  c«.  Lltt.  94.    Wright;  i6S. 
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the  alienation  wat  made  by  confent  of  the  heiM  of  the  feo& 
for ;  or  fometimes  for  the  heir  apparent  himfelf  to  join  with 
the  feoffor  in  the  grant  **•  And,  on  the  other  handy  as  the 
feodal  obligation  was  looked  upon  to  be  reciprocal,  the  lord 
could  not  aliene  or  transfer  his  figniory  without  the  confent 
of  his  vafal :  for  it  was  eftcemcd  unreafonable  to  fubjcA  a 
feudatory  to  a  new  fuperior>  with  whom  he  might  have  a 
deadly  enmity,  without  his  own  approbation ;  or  even  to 
transfer  his  fealty,  without  his  being  thoroughly  apprized  of 
it,  that  he  might  know  with  certainty  to  whom  his  renders 
and  fervices  were  due,  and  be  able  to  diftinguifh  a  lawful  dif* 
trefs  for  rent  from  a  boftile  feifing  of  his  cattle  by  the  lord 
of  a  neighbouring  clan^  This  confent  of  the  vafal  wa» 
exprefled  by  what  was  called  attorning ',  or  profefling  to  be- 
come the  tenant  of  the  new  lord  :  which  do Arine  of  attorn- 
ment  was  afterwards  extended  to  all  lefTees  for  life  or  years* 
For  if  one  bought  an  edate  with  any  leafe  for  life  or  years 
{landing  out  thereon^  and  the  IcfTce  or  tenant  refufed  to  at- 
torn to  the  purchafor,  and  to  become  his  tenant,  the  grant 
or  contra^  was  in  mod  cafes  void,  or  at  lead  incompletes : 
.which  was  alfo  sn  additional  clog  upon  alienations. 

But  by  degrees  this  feodal  feverity  is  worn  off;  and  ex- 
perience hath  (hewn,  that  property  beft  anfwersthe  purpofes 
of  civil  life,  efpecially  in  commercial  countries,  when  it's 
transfer  and  circulation  arc  totally  free  and  unreftrained.  The 
road  was  cleared  in  the  firfl  place  by  a  law  of  king  Henry  the 
firft,  which  allowed  a  man  to  fell  and  difpofe  of  lands  whioh 
he  himfelf  had  purchafed  ;  for  over  thefe  he  was  thought  to 
have  a  more  extenfive  power,  than  over  what  had  been 
tranfmitted  to  him  in  a  courfe  of  defcent  from  his  anceftors^ : 


^  Madoz,  Furmui*  Anil,  n**  316* 
319.  427. 

«  GUk  Ten.  75. 

f  The  fame  dodrine  and  the  fame 
denomination  prevailed  in  Bretagne— > 
f^ejknet  in  jur'tfdiBmaiihui  mn  aliter 
mffnktmti  f^Jf*y  qt*om  per  gU^umortces 
tt  0vir0ncn,  ut  toquifiUnt ;  cum  vafaU 
/jftj  9Jmrai9  frkrii  dcmmi  tbjtqub  ttfdc^ 


novo  ft  faerometitc  novo  item  domino  ac- 
fuirMti  ii^rittgtkst ;  idfnejmjjh  nnSorit. 
D'Argentrc  ^ntif,  Conjuet,  Briu  tipud 
Dufrefne.  t.  819,   Sao. 

S  Liu.  ^  5$T. 

b  hiKptknts  vd  acquifiioKct  ftigi  iit 
cut  magh  velit,  7irram  auttm  quan^^  *i 
parertes  dedtruntu  ncn  mittat  extra  ccgna* 
tionemfuamt  LL*  Hen.  J.  c.  70. 

a  doctrine 
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a  doflrhie  which  is  countenanced  by  the  fcodal  conftitution* 
thcmfelvcs^ :  but  he  was  not  allowed  to  fell  the  whole  of  hit 
own  acquirements,  fo  as  totally  to  difinherit  his  children,  anjr 
more  than  he  was  at  liberty  to  aliene  his  paternal  eftate  ^. 
Afterwards  a  man  feems  to  have  been  at  liberty  to  part  with 
all  his  own  acquifitions,  if  he  had  previoufly  purchafed  to 
him  and  his  »lfigns  by  name ;  but,,  if  his  ajftgns  were  not 
fpecified  in  the  purchafe  deed,  he  was  not  empowered  to 
aliene  ' :  and  alfo  he  might  part  with  one-fourth  of  the  in- 
heritance of  his  anceftors  without  the  confent  of  his  heir  "*. 
By  the  great  charter  of  Henry  III ",  no  fubinfeudation  was 
permitted  of  part  of  the  land,  unlefs  fufficient  was  left  to 
anfwer  the  fcrvices  due  to  the  fuperior  lord,  which  fuifici- 
cncy  was  probably  interpreted  to  be  one  half  or  moiety  of 
the  land  <>.     But  thefe  reftriftions  were  in  general  removed 
by  the  ftatutc  of  quia  emptores  p,  whereby  all  perfons,  except 
the  king's  tenants  in  coplte^  were  left  at  liberty  to  aliene  all 
or  any  part  of  their  lands  at  their  own  difcrction  *».     And 
even  thcfc  tenants  in  capite^  were  by  the  (latute  i  Edw.  III. 
c-  12.  permitted  to  aliene,  on  paying  a  fine  to  the  king'. 
By  the  temporary  ftatutes  7  Hen.  VII.  c.  3.  and  3  Hen.VIII. 
c«  4.  all  perfons  attending  the  king  in  his  wars  were  allowed 
to  aliene  their  lands  without  licence,  and  were  relieved  from 
other  feodal  burdens.  And,  laftly,  thefe  very  fines  for  alien- 
ations were,  in  all  cafes  of  freehold  tenure,  entirely  abo- 
lilhed  by  the  ftatute  1 2  Car.  II.  c.  24.     As  to  the  power  of 
charging  landfi  with  the  debts  of  the  owner,  this  was  intro- 
duced fo  early  as  ftatute  Weftm.  2.  which  *  fubje£\cd  a  moiety 
6i  the  tenant's  lands  to  executions,  for  debts  recovered  by 
law :  as  the  ivhoh  of  them  was  like  wife  fubje£led  to  be 
pawned  in  a  ftatute  merchant  by  the  ftatute  de  mercaigribus^ 

^  Feud.  I,  2.  t.  39.  *  Mirr.  thid, 

^  Si  fu^um  tantum  babvertt  is,  qui  >  9  Hen.  lit.  c.  31. 

fartem  terrae  fuae  dtnare  volutrit,  tunc  o  Dairy mple  of  feuds.  95. 

^uidan bee ei licet \  ffd  f9H  (otum  jMffium,  P  iS  Edw.  I.  c.  i. 

fuia  mn  ^tfi  flium  Juum  bacndem  ex*  9  See  pag.  71.  91. 

kaeredan,     Glanvil.  /.  7.  c.  u  '2  InH.  67. 

'IMitr.  e.  T.  §3.  Thisisalfobomw-  •i3£dw.I.   c.  iS. 
•Ifrofli  the  (coda)  law.  Fi^d*  /.  2.  t.  4)$^ 

made 
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XfXTAit  the  fame  year,  and  in  a  ftatute^taple  by  ftaiute  v)  Edw. 
ni.  €.9.  and  ia  other  fimilar  recognizances  by  ftatute  23  Hen.  f  290  ^ 
VIII.  c.  6.  And,  now,  the  whole  of  them  is  not  only  fub- 
je£l  to  be  panuned  for  the  debts  of  the  owner,  but  likewife 
to  be  abfolntely  fold  for  the  benefit  of  trade  and  commerce 
by  the  feveral  ftatutes  of  bankruptcy.  The  reftraint  of  di*  , 
vifing  lands  by  will,  except  in  fome  places  by  particular  cuf- 
tom,  lafted  longer ; .  tihat  not  being  totally  removed,  till  the 
abolition  of  the  military  tenures.  The  dodrine  of  attorn-- 
tnents  Continued  ftill  later  than  any  of  the  reft,  afid  becamje 
extremely  troublefome,  though  many  methods  were  invented 
to  evade  them ;  ti)l  at  laft,  they  were  made  no  longer  ne* 
ceflTary  to  complete  the  grant  or  conveyance,  by  ftatute  4  &  5 
Ann.  c.  i<S.  nor  fliall,  by  ftatute  1 1  Geo.  11.  c.  19.  the  attorn*^ 
tnent  of  any  tenant  affe£l  the  pofleffion  of  any  lands,  unlefs 
made  with  confent  of  the  landlotd,  or  to  a  mortgagee  after 
the  mortgage  is  forfeited,  or  by  diredlion  of  a  court  of  juftice. 

In  examining  the  nature  of  alienation,  let  us  firft  inquire^ 
briefly,  who  may  aliene  and  to  nuham ;  and  then,  more  largely, 
how  a  man  may  aliene,  or  the  feveral  modes  of  conveyance* 

L  Who  may  aliene,  and  to  whom :  or,  in  other  words, 
who  is  capable  of  conveying  and  who  of  purchafing.  And 
herein  we  muft  confider  rather  the  incapacity,  than  capacity, 
of  the  feveral  parties :  for  all  perfons  in  poffeffion  are  prima 
fade  capable  both  of  conveying  and  parchafing,  unlefs  the 
law  has  laid  them  under  any  particular  difafailities.  But,  if 
a  man  has  only  in  him  the  right  of  either  pofleffion  or  pro* 
perty,  he  cannot  convey  it  to  any  other,  left  pretended  titles 
might  be  granted  to  great  men,  whereby^  juftioe  might  be 
trodden  down,  and  the  weak  opprefled  '•  Tet  reverfions  and 
vefted  remainders  may  be  granted ;  becaufe  the  pofleffion 
of  the  particular  tenant  is  the  pofleflion  of  him  in  reverfioa 
or  remainder:  but  cfmiingenats^  and  vcitTZpo/JibHiiiis^  though 
they  may  be  releafed,  or  devifed  by  will,  or  may  pafs  to 
the  heir  or  executor,  yet  cannot  (it  hath  been  fald}  be 

•  Co.  Litt.  iXf. 
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the  purchaic,  lut  hdr  maf  either  wahre  or  actept  the  eftati^ 
at  hii  optioii  K  In  like  manner,  an  infant  may  waive  fuch 
puTchafe  or  conveyance,  when  he  comes  to  full  age )  or,  if 
he  does  not  then  ;r£lually  agree  to  it,  his  heirs  may  waive  it 
after  him  \  Perfons  alfo,  who  purchafe  or  convey  under 
durefs,  may  affirm  or  avoid  fuch  tranfaAion,  whenever  the 
durefs  is  ceafed  ^  For  all  thefe  are  under  the  proteAion  of 
the  law ;  which  will  not  fufier  them  to  be  impefed  upon» 
tliniugh  the  imbecillity  of  their  prefent  condition  \  fo  that 
their  a£ts  are  only  binding,  in  cafe  they  be  afterwards  agreed 
to,  when  fuch  imbecillity  ceafes.  Yet  the  guardians  or  com<* 
mittees  of  a  lunatic,  by  the  ftatute  of  1 1  Geo*  III.  c»  20* 
are  impowered  to  renew  in  his  right,  under  the  diredHons  of 
the  court  of  chancery,  any  leafe  for  lives  or  years,  and  apply 
the  profits  of  fuch  renewal  for  the  benefit  of  fuch  lunatiCy  his 
heirs,  or  executors. 

Thb  cafe  of  a  femercovert  is  fomewhat  difieitnt.  She 
mxj  purchafe  an  eftate  without  tlie  confent  of  her  h%i(band, 
and  the  conveyance  is  good  during  the  coverture,  till  he  avoids 
C  293  3  it  by  fome  z€t  declaring  his  diflent  ^.  And,  though  he  does 
nothing  to  avoid  it,  or  even  if  he  a£tually  confents,  the  feme- 
covert  herfelf  may,  after  tlie  death  of  her  hufband,  waive  or 
difagree  co  the  fame :  nay,  even  her  heirs  may  waive  it  after 
her,  if  (he  dies  before  her  hufband,  or  if  iii  her  widowho<ki 
(he  does  nothing  tp^ <;kpreft>  her  confent  or  agreement '.  But 
the  £onve^nce  or  other  contra^  of  a  feme-covert  (except  by 
(bme  matter  of  record)  is  abfolutely  void,  and  not  merely 
voidabfe  " ;  ^oiA  therefore  cannot  be  affirmed  or  made  good 
by  any  fubfequent  agreement. 

Thb  cafe  of  an  afien  bom  is  alfo  peculiar.  Tor  lie  «ttf 
purchafe  any  thing ;  but  after  purchafe  he  can  bold  nothing 
except  a  leaiE!;  for  years  of  a  houTe>for  convenience  of  mcr«. 

t  Co.  titt.  s.  k  Co.  Utt.  3* 

i  %  ItA.  483.    5  Rep.  ti).  m  PerliiAs.  ^  154*.   i  Sid.  tio. 

chandizei 
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tHandize  (3 ),  10  cafe  he  be  aa  riien  firtend :  all  other  pnrchafes 
(when  found  by  an  inqueft  of  office)  being  immediately  foi^ 
feited  to  the 


Papists,  bftly,  and  petfoss  profeffiag  the  popifli  reli- 
gion, and  negleftiiig  to  take  the  oath  prefcribed  by  ftatute 
1 8  Geo.  ni.  c.  <So.  within  the  time  limited  for  that  purpofo, 
axe  by  ftatute  i  x  &  la  W*  III.  c.  4.  difabled  to  purchafe  any 
lands,  rents,  or  hereditaments ;  and  all  efkates  made  to  their 
life,  or  in  tnift  for  tiiem,  are  Yoid^ 

II*  Wb  aie  next,  bnt  principajly,  to  inquire,  iasw  a 
man  may  aliene  or  convey ;  which  will  lead  us  to  confidcr 
the  feveral  modes  of  convepnce. 

• 

In  confequencre  of  the  admiflSon  of  property,  or  the 
giving  a  (eparate  right  by  the  law  of  fociety  to  thofe  things 
^hich,  by  the  law  of  natnrs  were  in  common,  there  was  n^ 
ceflarily  iome  means  to  be  deviftd,  whereby  that  leparate 
right  or  exdttfive  property  ihould  be  origixmUy  acquired ;  r  204  1 
which,  we  have  more  than  once  obfenred,  was  that  of  occu- 
pancy  or  firft  pofleffion*  But  this  pofieffion,  when  once 
gained,  was  alfo  necefTarily  to  be  continued ;  or  elfe,  upon 
one  man's  dereli£lion  of  the  thing  he  had  feifed,  it  would 
again  become  common,  and  all  diofe  mifchiefs  and  conten* 
tions  would  enfue,  which  property  was  introduced  to  prtvenn 
For  t^is  purpofe  therefore,  of  continuing  the  poflefiion,  the 
municipal  law  has  eftabliihed  de/centi  and  alienations:  the 
former  to  continue  the  poflelfion  in  the  heirs  of  the  proprie- 
tor, after  his  firtJa/l»if/iirj^  dereliction  of  it  by  his  death ;  the 
latter  to  continue  it  in  thofe  perfons,  to  whom  the  proprietor, 
by  his  own  voluntary  a£t,  Ihould  choofe  to  relinquifh  it  in  his 
life-time.      A  trahilation,  or  transfer,,  of   property  being 

»  Co.  Litt.  a.  •  I  P.  W«i.  354. 


(3)  It  fieems  that  he  has  not  even  this  exception  in  lus  favoar. 
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-^  thus  admitted  by  law^  it  -  became  neceflary  that  this  transfer 
ihould  be  properly  evidenced  :  in  order  to  prevent  difputes9 
either  about  the  fad,  as  whether  there  was  any  transfer  at  all : 
or  CQTicerncing  the  perfonsj  by  whom  and  to  whom  it  was 
transferred;  or  with  regtrd  ^o.tlie  fubjedt  matter,^  as  what 
the  thing  transferred  coufifted  of;  or,  laftly,  with  relation 
to  the  mode,  and  quality  of  the  transfers  as  for  what  period 
of  time  (or,  in  other  words^  for  what  eftate  and  intereft) 
the  conveyance  was  made.  The  legal  evidences  of  this 
tranflation  of  property  are  called  the  common  affurances  of  the 
kingdom ;  whereby  every  man's  eftate  is  aflured  to  him,  and 
all  controverfies,  doubts,  and  difficulties  are  either  prevented 
'or  removed. 

These  common  aflurances  are  of  four  kinds:  i.  By 
matter  in  paUy  or  deed ;  which  is  an  aiTurance  tranfa^ed  be- 
tween two  or  more  private  perfons  in  pai^y  in  the  country  ( 
that  w  (according  to  the  old  common  law)  upon  the  very 
fpot  to  be  transferred.  2.  By  matter  of  record^  or  an  aflu«* 
ranee  tranfa£ted  only  in  the  king's  public  courts  of  record* 
3.  By  fpecial  cuftom^  obtaining  in  fome  particular  places, 
and  relating  only  to.Jome  particular  fpecies  of  property. 
Which  three  are  fuch  as  take  cStGt  during  the  life  of  the 
y>arty  conveying  or  aiTuring.  4.  The  fourth  takes  no  efFe£l, 
^ill  after  his  death ;  and  that  is  by  devife^  contained  in  his  la{( 
lyijl  aqd  teftament.     We  ihall  treat  of  each  in  it's  order. 
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CHAPTER     THE     TWENTIETH- 


OF    ALIENATION    by    D  E  E  D, 


IN  treating  oF  deeds  I  (hall  conHdery  iirft,  their  general 
nature ;  and,  next,  the  feveral  forts  or  kinds  of  deedsy 
with  their  refpeflive  incidents.  And  in  explaining  the  for^* 
nier,  I  fhall  examine,  firft,  what  a  deed  is  \  fecondly,  it*9 
rcquifites  ^  and  thirdly^  how  it  may  be  avoided*  "■ 

• 

.  L  First  then,  a  deed  is  a  writing  fealed  and  delivered  by 
'  the  parties  \     It  is  foipetimes  called  a  charter^  carta,  from 
It's  materials  5  but  moft  ufually,  when  applied  to  the  trahf* 
a£lions  of  private  fubjcAs,  it  is  called  a  deed,  in  Ij^iinfaSum^ 
Kxr  ifoxw,  becaufe  it  is  the  moft  folemn  and  authenticadfc 
that  a  man  can  poffibly  perform,  with  relation  to  the  difpofal 
bf  his  property  ;  and  therefore  a  man  (hall  always  be  ejiopped 
by  his  own  deed,  or  not  permitted  to  aver  or  prove  any  thing 
in  contradi£lion  to  what  he  has  once  fo  folemnly  and  delibe- 
rately avowed  ^.     If  a  deed  be  made  by  more  parties  than  one, 
there  ought  to  be  regularly  as  many  copies  of  it  as  there  arc 
parties,  and  each  (hould  be  cut  or  indented  (iformerly  in  acute 
angles  injtar  dentium^  like  the  teeth  bf  a  faw,  but  at  prefent  m 
a  waving  line)  on  the  top  or  fide,  to  tally  or  correfpond  with 
the  other ;  which  deed,  fo  made,  is  called  an  indenture,  For^ 
xnerly,  when  deeds  were  more  concife  than  at  prefent,  it  was 
Kfufil  to  write  both  parts  onthefame^iecc  of  parchment,  with 
fome  word  or  letters  of-th^  alphabet  written  between  them  $ 
llirough  which  the  parchment  was  cut,  either  in  a  ftrait  or 
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indented  line^  in  fuch  a, manner  as  to  leave  half  the  word  on 
one  part  and  half  on  the  other.  Deeds  thus  made  were  de- 
nominated fyngrapba  by  the  canonifts  ^  \  and  with  us  chir^ 
grapkof  or  hand-writings  '^ ;  the  word  eirographum  or  cyro^ 
grapbum  being  ufually  that  which  is  divided  in  making  the 
indenture :  and  this  cuftom  is  ftill  preferved  in  making  out 
the.  indentures  of  a  fine,  whereof  hereafter.  But  at  length 
indenting  only  has  come  into  ufe,  without  cutting  through 
any  letters  at  all ;  and  it  feems  at  prefent  to  ferve  for  little 
other  purpofti  than  to  give  name  to  the  fpecies  of  the  deed. 
When  the  feveral  parts  of  an  indenture  are  interchangeably 
executed  by  the  feveral  parties,  that  part  or  copy  which  is 
executed  by  the  grantor  is  ufually  called  the  original j  and  the 
reft  are  counterparts ;  though  of  late  It  is  molt  frequent  for 
all  the  parties  to  execute  every  part  \  which  renders  them  all 
originals.  A  deed  made  by  one  party  only  is  not  indented^ 
but  pUled  or  fliaved  quite  even  \  and  therefore  called  a  deei* 
folly  or  a  fingle  deed  ^. 

II.  We  are  ifi  the  next  place  to  confider  the  requjfites  of  a 
deed.  The  firft  of  which  is,  that  there  be  perfons  able  to 
Contraft  and  be  contraded  with,  for  the  pufpofes  intended 
by  the  deed  \  and  alfo  a  thing,  or  fubje£l  matter  to  be  con* 
trailed  for  \  all  which  muft  be  exprefied  by  fufiicient  names  ^ 
So  as  in  every  grant  there  muft  be  a  grantor^  a  grantee,  and 
a  thing  granted  \  in  every  leafe  a  leflbr,  a  leflee,  and  a  thing 
demifed^ 

SficoNjDLTs  the  deed  muft  be  founded  upon  godd  and 
fufficient  confiderfiiion^  Not  upon  an  ufurious  contract  <  \  nor 
upon  fraud  or  coUufion,  either  to  deceive  purchafors  hna 
fide  ^j  or  juft  and  lawful  creditors '  v  any  of  which  bad  confi* 
derations  will  vacate  the  deed,  and  fubjeA  fuch  perfons,  as 
put  the  larne  in  ure,  to  forfeitures,  and  ofte^  to  imprifonment« 
A  deed  alA),  or  other  grant,  made  without  any  coofideration^ 
if ^  as  it  were,  of  no  effird  \  for  it  is  conftrued  to  inure,  or  fQ 

c  Lyadcvr./!.  t.  u  ic,  c«  i,  t8toU't3  Xli».  c.  8. 
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bccffeAual,  only  to  the  ufc  of  the  grantorhimfelf  *  (i).  Th^ 
^onisdcr^Kionmzj  he  eithcTz  good  or  zvaluaileont,  A  good  C  ^97  I 
copfideration  is  fuch  as  chat  of  blood,  or  of  natural  love  and 
9ffe£lion,  when  a  nan  grants  an  ellate  to  a  near  relation  ; 
being  founded  on  motives  of  generoGty,  prudence,  and  natu« 
ral  duty ;  a  valuable  conGderation  is  fuch  as  money,  mar* 
riage,  or  the  like,  which  the  law  efteems  an  equivalent  given 
for  the  grant  Vj  and  is  therefore  founded  in  motives  of  juftice* 
Deeds  made  upon  ^ood  conGderation  only,  are  conGdered  as 
merely  voluntary,  and  are  frequently  fet  aGde  in  favour  of 
creditors,  and  huajlde  purchafors. 

Thirdly  i  the  deed  mud  be  written^  or  I  prefumc 
frirtted,  for  it  may  be  in  any  charadier  or  any  language  ;  but 
it  muft  be  iipon  ptper  or  parchment.  For  if  it  be  written 
on  ftone,  board,  linen,  leather,  or  the  like,  it  is  no  ideed  "*• 
Wood  or  done  may  be  more  durable,  and  linen  lefs  liable  to 

k  Peck.  §  533.  "Co.  Lict.  229.  F.  N.  B.  lis. 
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(1)  This  I  conceive  is  only  true, of  a  bargain  and  fale ;  for 
*'  hereto  it  is  faid  to  differ  from  a  gift*  that  this  may  be  with- 
''  out  any  conlideration  or  caufe  at  all ;  and  that  hath  always 
^'  feme  meritorioQS  caufe  moving  it*  and  cannot  be  without  it.'* 
Step.  Toucb.  aai.  But  otherwife  a  volunury  conveyance  is  good 
both  in  law  and  equity.  Tr,  of  Eq.  L  l,  c.  5./  2.  It  ufed 
to  be  thought*  if  a  periba  made  a  voluntary  grant  of  lands* 
although  he  could  not  refume  them  himfelf«  yet  if  he  after* 
wards  made  another  conveyance  of  theiA  for  a  valuable  con- 
,  fideration*  th^t  the  firft  grant  would  be  void  with  regard  to  this 
purchafor  under  the  27  Eliz.  c.  4.  But  it  was  determined  by 
lord  Mansfield  and  the  court,  that  there  muft  be  feme  drcumftaiico 
of  fraud  to  vacate  the  firft  conveyance,  the  want  of  confiders- 
aon  alooenot  being  fufficient.  Cowp.  705* 

Bot  if  a  perfon  is  indebted  at  the  time  of  making  a  vblnntary 
grant,  or  becomei  fo  foon  afterwards,  it  will  be  confidered  fraudu- 
lent and  void  with  .refpcd  to  creditors,  under  the  13  Eliz.  c.  5. 

And  if  a  perfon  makes  a  vQlaotary  g^uit  and  afterwards  becomes 
b^n^mpt,  whether  he  was  indebted  or  not  at  the  time,  it  mil  be 
void  by  I  Jac.  c.  15  ;  and  the  eftate  granted  may  be  conveyed  by 
f)ie  commifionc/s  to  the  aSgnees  for  the  benefit  of  the  creditors* 
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rafares ;  but  writing  on  paper  or  parchment  unites  in  itfelf^ 
more  perfeftly  than  any  other  way,  both  thofc  defirable  quali- 
ties :  for  there  is  nothing  elfe  fo  durable,  and  at  the  fame  time 
fo  little  liable  to  alteration  y  nothing  fo  fecure  from  alteration, 
that  is  at  the  fame  time  fo  durable.  It  muft  alfo  have  the 
regular  ftamps,.impofed  on  it  by  the  feveral  ftatutes  for  the 
increafe  of  the  public  revenue ;  elfe  it  cannot  be  given  in 
evidence.  Formerly  many  conveyances  were* made  by  parol, 
or  word  of  mouth  only,  without  writing ;  but  this  giving  a 
handle  to  a  variety  of  frauds,  the  ftatutc"  29  Car.  II.  c.  3. 
enafts,  that  no  leafe  eftate  or  intereft  in  lands,  tenements,  or 
hereditaments,  made  by  livery  of  feidn,  or  by  parol  only  (ex- 
cept leafes,  not  exceeding  three  years  from  the  making,  and 
whereon  the  refervcd  rent  is  at  Icaft  two-thirds  of  the  real 
value)  (hall  be  looked  upon  as  of  greater  force  than  a  leafe  or 
eftate  at  will ;  nor  (hall  any  afllgnment,  grant,  or  furrcndcr 
of  any  intereft  in  any  freehold  hereditaments  be  valid  ;  unlefs 
-  in  both  cafes  the  fame  be  put  in  writing,  and  figned  by  the 
party  granting,  or  his  agent  lawfully  authorized  in  writing. 

Fourthly;  the  matter  written  muft  be  Icga/fy  and  cr- 
derly  fet  forth:  that  is,  there  muft  be  words  fufficient  to 
fpecify  the  agreement  and  bind  the  parties :  which  fuffici- 
[  298  ]  cncy  muft  be  left  to  the  courts  of  law  to  determine ".  For 
it  is  not  abfolutely  neceflary  in  law,  to  have  all  the  formal 
parts  that  are  ufually  drawn  out  in  deeds,  fo  as  there  be  fuffi- 
cient words  to  declare  clearly  and  legally  the  party's  meaning. 
But,  as  thefe  formal  and  orderly  parts  are  calculated  to  con- 
vey that  meaning  in  the  cleareft,  diftindeftj  and  moft  eiBFec- 
tual  manner,  and  have  been  well  confidered  and  fettled  by 
the  wifdom  of  fucceiTive  ages,  it  is  prudent  not  to  depart 
from  t!iem  without  good  reafon  or  urgent  neceffity;  and 
therefore  I  will  here  mention  them  in  their  ufual^'  order* 

• 

I.  I'wEpremtps  maybe  Hfed  to  fet  forth  the  number  and 
names  of  the  parties,  with  tlieir  additions  or  titles.  They 
alfo  contain  the  recital,  if  any,  of  fuch  deeds,  agreementSt 

fi  Co^  Lict.  225.  *  ?  Ib'.d.  6. 
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or  matters  of  fzCt^  as  are  necefTary  to  explain  the  reafons 
upon  which  the  prefent  tranfa£kion  is  founded :  and  herein 
alio  is  fet  down  the  confideration  upon  which  the  deed  is 
made.  And  then  follows  the  certainty  of  the  grantor^ 
grantee,  and  thing  granted  p, 

2,  3.  Next  come  the  habendum  and  tenendum  ^»  The 
office  of  the  habendum  is  properly  to  determine  what  eftate  or 
intereft  'is  granted  by  the  deed :  though  this  may  be  per- 
formed, and  fometimes  is  performed,  in  the  premifes.  In 
which  cafe  the  habendum  may  leflcn,  enlarge,  explain,  or 
qi^alify,  but  not  totally  contradift  or  be  repugnant  to,  the 
cftate  granted  in  the  premifes.  As  if  a  grant  be  '^'to  A  and 
•*  the  heirs  of  his  body,"  in  the  premifes,  habendum  **  to  him 
"  and  his  heirs  for  ever,"  or  vice  verfa ;  here  A  has  an  ^(late- 
tail,  and  a  fec-fimple  expeftant  thereon '.  But,  had  it  been 
in  the  premifes  "  to  him  and  his  heirs,"  habendtm  *'  to  him 
**  for  life,"  the  habendum  would  be  utterly  void  * ;  for  an 
eftate  of  inheritance  is  vefted  in  him  before  the  habendum 
comes,  and  fliall  not  afterwards  be  taken  away,  or  devefted, 
by  It.  The  tenendum  "  and  to  hold,"  is  now  of  very  little 
ufe,  and  is  only  kept  in  by  cuftom.  It  was  fometimes  for-  [  299  1 
hierly  ufed  to  fignify  the  tenure,  by  which  the  eftate  granted 
was  to  be  holden  ;  viz.  **"  tenendum  perfervitium  tniiitare^  ifi 
**  burgagio,  in  liberofocagio,  is^c"  But,  all  thefe  being  now 
reduced  to  free  and  common  focage,  the  tenure  is  never  fpc- 
cifieiL  Before  the  ftatute  of  quia  emptor es^  1 8  Edw.  I.  it  was 
alfo  fometimes  ufed  to  denote  the  lord  of  whom  the  land  (hould 
beholden  :  but  that  ftatute  directing  all  future  purchafors  to 
hold,  notof  the  immediate  grantor,  but  of  t:.e  chief  lord  of  the 
fee,  this  ufe  of  the  tenendum  hath  been  alfo  antiquated;  though 
for  a  long  time  after  we  find  it  mentioned  in  ancient  charters, 
that  the  tenements  fliall  be  holden  de  capitalibus  dominisfeodi '; 
i>ut  as  this  expreiTed  nothing  more  than  the  ftatute  had  al- 
ready provided  for,  it  gradually  grew  out  of  ufe. 

P  Sm  appendix,  N«  II.  § 2.  pag.  v,  «  2  Rep.  23.     8  Rep.  56. 
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4*  Next  follow  die  terms  of  ftipulation,  if  any,  upon 
which  the  grant  is  made :  the  firft  of  whkh  ii  the  reddifubtm 
#r  refervation,  whereby  the  grantor  dotb  create  or  refeive 
feme  new  thing  to  himfelf  out  of  what  he  had  befor  e  granted 
A»  ^  rendering  therefore  yearly  the  fum  of  ten  (billings^  of 
^  2  pepper  corn,  6r  two  days  ploughing^  or  the  like"." 
Under  the  pure  feodal  fyftem,  this  render,  nditus^  return^ 
w  rent^  confilled  in  chivalry  principally  of  military  fervices  } 
in  Tillenage,  of  the  mod  flavilh  offices  ^  and  in  focage,  it 
ufaally  confifts  of  money,  though  it  may  ftill  confift  of  fer- 
^2ces»  or  of  any  other  certain  profit  ^.  To  make  a  reddtndum 
good,  if  it  be  of  any  thing  newly  created  by  the  deed^  the 
lefervation  muft  be  to  the  grantorsj  or  fon^,  or  one  of  them« 
and  not  to  any  ftranger  to  the  deed  ^.  But  if  it  be  of  ancient 
fervices  or  the  like,  annexed  to  the  land,  then  the  refcrvatba 
B»y  be  to  the  lord  tA  the  fee  '• 

5*  Another  of  the  terms  upon  which  a  grant  may  be 
made  is  a  condition  i^  which  is  a  clauie  of  contingency,  on  the 
C  30a  1  happening  of  which  the  ellate  granted  may  be  defeated  \  as 
^  provided  always,  that  if  the  mortgagor  ihall  pay  the  mort* 
*<  gagee  500  /.  upon  fuch  a  day>  the  whole  eftate  granted 
«^  ihall  determine  -^  and  the  I&e  «• 

6»  Next  may  follow  the  claufe  of  warranty  s  whereby 
the  grantor  doth,  for  himfelf  and  his  heirs,  warrant  and  fi:- 
cure  to  the  grantee  the  eftate  fo  granted  *•  By  the  feodal  con* 
lEitution,  if  the  vafal's  titk  to  enjoy  the  feud  was  difputed, 
&e  might  vouch,  or  call  the  lord  or  donor,  to  warrant  or 
infinre  his  gift  \  which  if  he  failed  to  do^  and  the  vafat  was 
cvi£)!ed,the  lord  was  bound  to  give  him  another  feud  of  e^nal 
value  in  rccompenfe  ^  And  fo,  by  our  antient  law,  if  be* 
love  the  ftatute  of  quia  emptora  a  man  enfeoffed  another  in 
lee,,  by  the  feodal  verb  dedi^  to  bold  of  himfelf  and  his  heirs 
by  certain  fervices  v  the  law  annexed  a  warranty  to  thi^ 

»  Affen^  No.^11.  §  i.  pag.  liL  •  Append.  No.  II.  f  a.  pa^  tiiU 
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grant,  which  bound  the  feofibr  and  his  htirs,-  to  whom  the 
fenrices  (which  were  the  confideration  and  equivalent  for  the 
gift)  were  origxnaUy  ftipulated  ito  be  rendered  \    Or  if  a 
man  and  his  anceftora  had  immemoriaHy  hoMen  land  of  ano*- 
ther  and  his  anceftors  by  the  fervice  of  homage  (which  was 
called  homage  &unceftrel)  this  alfo  bound  the  lord  to  warranty'i 
the  homage  being  an  evidence  of  fuch  a  feodal  grant.  Aad^ 
upon  a  fimilar  principle,  in  cafe,  after  a  partition  or  ex^ 
efaange  of  lands  of  inheritance,  either  party  or  his  heirs  bi 
evi£led  of  his  ihare,  the  other  and  his  heirs  are  bound  id 
warranty  ',  becaufe  they  enjoy  the  equivalent.     And  fo,  even 
at  this  day,  upon  a  gift  in  tail  or  leaTe  for  life,  rendering  lent^ 
die  donor  or  leflbr  and  his  heirs  (to  whom  the  rent  is  pay* 
Ale)  arc  bound  to  warrant  the  title  ^     But  in  a  feofiinent 
in  fee  by  the  verb  iME,  fince  the  ftatute  of  quia  tmpioris^  th# 
feofibr  only  is  bound  to  the  implied  warranty,  and  not  hi# 
heirs  < ;  becaufe  it  is  a  mere  perfonal  contra£l  on  the  part  of 
die  feoffor,  the  tenure  (and  of  courfe  the  antient  fervices) 
fsefulting  back  to  the  fuperior  lord  of  the  fee.     And  m, other 
forms  of  alienation,  gradually  introduced  fince  that  ftaDttte^ 
no  warranty  whatfoever  is  implied  * ;  they  bearing  no  fort  of  [  301  1 
arfalogy  to  the  original  feodal  donation.    And  therefore  in. 
ftch  cafes  it  became  necefiary  to  add  an  exprefs  claufe  ofi 
warranty  to  bind  the  grantor  and  his  heirs;   which  is  a  kind 
of  covenant  real,  and  can  only  be  creaDed  by  the  verb  wr^ 
ranthu  or  nvarrant  ^. 

These  exprefs  warranties  were  introduced^  even  prior  to^ 
the  ftatute  of  quia  emptorts^  in  order  to  evade  the  ftri£tnefs  of 
ifee  feodal  do£lrine  of  non-alienation  without  the  confent  of' 
the  heir.  For,  though  he,  at  the  death  of  his  anceftor,  might 
have  entered  on  any  tenements  that  were  aliened  without  hist 
concurrence,  yet,  if  a  claufe  of  warranty  w^s  added  to  the- 
anceftor^s  grant,  this  covenant^defcending  upon  the  heir  in-- 
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fured  the  grantee  j  not  fo  much  by  confirming  his  title,  as  by 
obliging  fuch  heir  to  yield  him  a  recompenfe  in  lands  of  equal 
value  :  the  law,  in  favour  of  alienations,  fuppofing  that  no 
anccftor  would  wantonly  difinherit  his  next  of  blood  * ;  and 
therefore  prefuming  that  he  had  received  a  valuable  confider- 
.  atton,  either  in  land,  or  in  money  which  had  purchafed  land, 
and  that  this  equivalent  defcended  to  the  heir  together  with 
the  anceftoT^s  warranty.  So  that  when  either  an  anceftor^ 
being  the  rightful  tenant  of  the  freehold,  conveyed  the  land 
to  a  ftranger  and  his  heirs,  or  releafed  the  right  in  fee-fimple 
to  one  who  was  already  in  pofltflion,  and  fuperadded  a  war- 
ranty to  his  deed,  it  was  held  that  fuch  warranty  not  only 
bound  the  warrantor  himfelf  to  prote£l  and  aiTure  the  title  of 
the  warrantee,  but  it  alfo  bound  his  heir :  and  thiSj  whether 
that  warranty  was  liwa/^  or  collateral  to  the  title  of  the  land* 
'  Lineal  warranty  was,  where  the  heir  derived,  or  might  by  po& 

fibility  have  derived,  his  title  to  the  land  warranted, either  from 
or  through  the  anceftor  who  made  the  warranty :  as  where  a 
father,  or  an  elder  fon  in  the  life  of  the  father,  releafed  to  the 
difTeifor  of  either  themfelves  or  the  grandfather,  with  war* 
ranty,  this  was  lineal  to  the  younger  fon*.  Collateral  vrzX'- 
ranty  was  where  the  heir's  title  to  the  land  neither  was,  nor 
[  302  ]  could  have  been,  derived  from  the  warranting  anceftor ;  as 
where  a  younger  brother  releafed  to  his  father's  diilcifor,  with 
warranty,  this  was  collateral  to  the  elder  brother*".  But  where 
the  very  conveyance  to  which  the  warranty  was  annexed,  im- 
mediately followed  a  difleifin,  or  operated  itfelf  as  fuch,  (as, 
where  a  father  tenant  for  years,  with  remainder  to  his  fon  in 
fee,  aliened  in  fee-fimple  with  warranty)  this,  being  in  itV 
original  manifeftly  founded  on  the  tort  or  wrong  of  the  war- 
ran  tor  himfelf,  was  called  a  warranty  commend  fig  by  dijfeijin  ;. 
and,  being  too  palpably  injurious  to  be  fupported,  was  not 
binding  upon  any  heir  of  fuch  tortious  warrantor ". 

In  both  lineal  and  collateral  warranty,  the  obligation  of 
the  heir  (in  cafe  the  warrantee  was  evicted,  to  yield  him  other 
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lands  In  their  (lead)  was'only  on  condition  that  he  had  other 
fufficlent  lands  by  dcfccnt  from  the  warranting  anccftor<>. 
But  though,  without  aflcts,  he  was  not  bound  to  infure  the 
title  of  another^  yet  in  cafe  of  lineal  warranty,  whether  ' 
aflets  defcended  or  not,  the  heir  was  perpetually  barred  from 
claiming  the  land  himfelf;  for,  if  he  could  fucceed  in  fuch 
claim,  he  would  then  gain  afTcts  by  defcent,  (if  he  had  them 
not  before}  and  mud  fulfil  the  warranty  of  his  anceftor :  and 
the  fame  rule  p  was  with  lefs  juftice  adopted  alfo  in  refpe£l  of 
collateral  warranties,  which  likewife  (though  no  aflets  de- 
fcended) barred  the  heir  of  the  warrantor  from  claiming  the 
land  by  any  collateral  title ;  upon  the  prefumption  of  law 
that  he  might  hereafter  have  aflets  by  defcent  either  from  or 
through  the  fame  anceftor.  The  inconvenience  of  this  latter 
branch  of  the  rule  was  felt  very  early,  when  tenants  by  the 
curtefy  took  upon  them  to  aliene  their  lands  with  warranty  ;  ' 
which  collateral  warranty  of  the  father  defcending  upon  his 
fon  (who  was  the  heir  of  both  his  parents)  barred  him  ftom 
claiming  his  maternal  inheritance :  to  remedy  which  tlie  fta- 
tute  of  Gloucefter,  6  £dw.  I.  c.  3.  declared,  that  fuch  war- 
ranty ihould  be  no  bar  to  the  fon,  unlefs  afliets  defcended 
from  the  father.  It  was  afterwards  attempted  in  50  £dw.  Ill,  r  303  "J 
to  make  the  fame  provifion  univerfal,  by  ena£ling  that  no 
collateral  warranty  fhould  be  a  bar,  unlefs  where  aflets  de- 
fcended from  the  fame  anceftor  *»  5  but  it  then  proceeded  not 
to  eflfeft.  However,  by  the  ftatute  1 1  Hen.  VII.  c.  20, 
notwithftanding  any  alienation  with  warranty  by  tenant  iti 
doWer,  the  heir  of  the  hufband  is  not  barred,  though  he  be 
alfo  heir  to  the  wife.  And  by  ftatute  4  &  5  Ann.  c.  16.  all 
warranties  by  any  tenant  for  life  fliall  be  void  againft  thofe 
in  remainder  or  reverfion ;  and  all  collateral  warranties  by 
any  anceftor  who  has  no  eftate  of  inheritance  in  pofleflion 
fliall  be  void  againft  his  heir.  By  the  wording  of  which  laft 
ftatute  it  ftiould  fecm,  that:  the  legiflature  meant  to  allow, 
that  the  collateral  warranty  of  tenant  in  tail  in  pofleflion, 
defcending  (though  without  aflcts)  upon  a  remainder-man 

•Co.  Lilt.  T02.  q  Co.  hitt.  37> 

f  Liti.  57ii|  7I2« 

or 
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cr  reverConer^  flioukl  ftill  bar  the  remainder  or  revcrfion, 
For  though  the  judges,  in  expounding  the  ftatute  de  donis^ 
.  held  that,  by  analogy  to  the  ftatute  of  Gloucefter,  a  lineal 
wammty  by  the  tenant  in  tail  without  afiets  ihould  not  bar 
the  iffiie  in  tail,  yet  they  held  fuch  warranty  with  aBets  to  be 
a  fufficient  bar ' :  which  was  therefore  formerly  mentioned  * 
as  one  of  the  ways  whereby  a;i  eftate-tail  might  be  deftroyed ; 
it  being  indeed  nothing  more  in  efied,  than  exchanging  the 
lands  entailed  for  others  of  equal  value.  They  alfo  held,  that 
collateral  warranty  was  not  within  the  ftatute  de  donis  ;  as  that. 
a£l  was  principally  intended  to  prevent  the  tenant  in  tail 
^  from  difinheriting  his  own  iflue  :  and  therefore  collateral 
warranty  (though  without  aifets)  was  allowed  to  be,  as  at 
common  law,  a  fufficient  bar  of  the  eftate  tail  and  all  re- 
fiiainders  and  reverfions  expe£tant  thereon  ^  And  fo  it  ftill 
continues  to  be,  notwithftanding  the  ftatute  of  queen  Anne, 
if  made  by  tenant  in  tail  in  pofieflion :  who  therefore  may 
now,  without  the  forms  of  a  fine  or  recovery,  in  fome  cafes 
make  a  good  conveyance  in  fee-fimple,  by  fuperadding  a  war- 
ranty to  his  grant }  which,  if  accompanied  with  aflets,  bars 
bis  own  ifiue,  and  without  them  bars  fuch  of  his  heirs  as  may 
be  in  remainder  or  reverGon. 

£  3^4  3  7.  After  warranty  ufually  follow  f^v«tf///jr,  or  conventions^ 
which  are  claufes  of  agreement  contained  in  a  deed,  whereby 
either  party  may  ftipulate  for  the  truth  of  certain  fails,  or  may 
bind  himfelf  to  perform,  or  give,  fomething  to  the  other.  Thus 
fhe  grantor  may  covenant  that  he  hath  a  right  to  convey ;  or 
for  the  grantee's  quiet  enjoyment  j  or  the  like ;  the  grantee 
may  covenant  to  pay  his  rent,  or  keep  the  premifes  in  repair, 
Isfc^m  If  the  covenantor  covenants  for  himfelf  and  his  heirs^ 
it  is  then  a  covenant  real,  and  defcends  upon  the  heirs ;  who 
are  bound  to  perform  it,  provided  they  have  aflets  by  defcent, 
but  not  otherwife  :  if  he  covenants  alfo  for  his  executors  and 
admniftratorSf  hisperfonal  aflets,  as  well  as  his  real,  are  like- 
wife  pledged  for  the  performance  of  the  covenant ;  v/hich 
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makes  fuch  covenant  a  better  fecurity  than  any  warranty  (2]. 
.{t  is  alfo  in  fome  refpeds  a  lefs  fecurity,  and  therefore  more 
beneficial  to  the  grantor  i  who  ufually  covenants  only  for  the 
a£ls  of  himfelf  and  his  anceftors,  whereas  a  general  warranty 
extends  to  all  mankind.  For  which  reafons  the  covenant  has 
in  modern  pradlice  totally  fupetfedcd  the  other. 

8.  Lastly,  comes  the  r^/i^/u^?/!,- which  mentions  the  execu* 
tfon  and  date  of  the  deed,  or  the  time  of  it's  beinggiv^n  or  exe-. 
cuted,  either  exprefsly,  or  by  reference  to  fome  d^y  and  yeat 
before-mcDtioneji'^.  Not  but  a  deed  is  good,  although  it  men** 
tida  no  date :  jat  hath  a  falfe  date  y  or  ev6n  if  it  hath  an  impof« 
£ble  date,  as  the  thirtieth  of  February ;  provided,  the  real  day 
o^t^s  being  dated  or  given,  that  is  delivered,  can  be  proved 'r 

I  PRocESD  now  to  >the  fifth  requifite  fov>  making  a  good 
deed  ;  the  reading.oi  it.  This  is  neceflary,  wherever  any  of 
the  parties  defire  it ;  and,  if  it  be  not  done  on  his  requeft,  the 
deed  is  void  as  to  him.  If  he  can,  he  ihould  read  it  himfelf : 
if  he  be  blind  or  illiterate,  another  muft  read  it  to  him.  If  it 
be  read  falfely,  it  will  be  void ;  at  leaft  for  fo  much  as  is  mi& 
recited  !  unlefs  it  be  agreed  by  collufion  that  the  deed  (hall  be 
read  faife,  on  purpofe  to  make  it  void  \  for  in  fuch  cafe  it 
(hall  bind  the  fraudulent  party  ^. 

SiXTHLT,  it  is  requifite  that  the  party,  whofe  deed  it  is,  [  30^  \ 
(bouldy^o/,  and  now  in  mod  cafes  I  apprehend  fliould^^n  it 
alfo.  The  ufe  of  feals,  as  a, mark  of  authenticity  to  letters  and 
other  inftruments  in  writing,  is  extremely  antient.  We  read  of 
it  among  the  Jews  and  Perfians  in  the  earlieft  and  mod  faCred 
recordsof  hiftory  *.  And  in  the  book  of  Jeremiah  there  is  a  very 
remarkable  inftance,  not  only  of  an  atteftation  by  feal,  but  alfo 
of  the  other  ufual  formalities  attending  a  Jewifh  purchafe'^  In 

w  Append.  N^.  II.  §  2.  pag.  zii.  *  *'  And  I  bought  the  field  of  H»u« 

3t  Co.  Lict.  46.     Dyer.  28.  *'  meel,  and  weighed  hihi  the  money, 

y  1  Rep.  3.9.     If  Rep.  17.  "  even Teventeen  fliekels  of  filver.  An4 

s  I  Kings,  c.  ax.  Daniel,  c.  6.  Eft-      "  I  fubfcribed  the  eridence,  and  feaied 
her.  c.  8.  *'  it  and  took  witneflTes,  and  weighed 
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(2)  The  executor^  and  adminidrators  are  bound  by  every  co* 
venant  without  being  named,  unlefs  it  is  fuch  a  covenant  as  11  to 
be  per  for  .r  el  perfonally  by  the  covenantor,  and  there  hm  bees  Hb 
breach  before  hu  death.     Cro,  EUk.  553. 
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the  curil  law  Mo  ^,  feals  were  the  evidence  of  truth;  and  were 
required,  on  thepartof  thewitncflesat  lead,  at  theatteftatioaof 
every  teftament.  But  in  the  times  of  our  Saxon  anceftors^they 
were  not  much  in  ufe  iuEngland.  For  though  (ir Edward  Coke« 
relies  on  an  inftance  of  king  Edwin's  making  ufe  of  a  feal  about 
an  hundred  years  before  the  conqueft,  yet  it  does  not  foUow 
that  this  was  the  ufage  among  the  whole  nation  :  and  perhaps 
the  charter  he  mentions  may  be  of  doubtful  authority,  from 
this  very  circumftance,  of  being  fealed ;  fince  we  are  ailuted 
by  all  our  antient  hiftoriansi  that  fealing  was  not  then  in  com- 
mon ufe.  The  method  of  the  Saxons  was  for  fuch  as  could 
write  to  fubfcribe  their  nanies,  and,  whether  they  could  writ* 
or  not,  to  affix  the  fign  of  the  crofs :  which  cuftom  our  illite- 
rate vulgar  do,  for  the  moft  part,  to  this  day  keep  up;  by  (ign- 
ing  a  crofs  for  their  mark,  when  unable  to  write  their  names. 
And  indeed  this  inability  to  write,  and  therefore  making  3  crofs 
In  it's  (lead,  is  honeftly  avowed  hj  Caedwalla,  a  Saxon  king, 
at  the  end  of  one  of  his  charters  d.  In  like  manner,  and  for 
the  fame  unfurmountable  reafon,  the  Normans,  a  brave  but' 
[  306  ]  illiterate  nation,  at  their  firft  fcttlement  in  France,  ufed  the 
practice  of  fealing  only,  without  writing  their  names:  which 
euftom  continued,  when  learning  made  it's  way  among  tbeniy 
though  the  reafon  for  doing  it  had  ceafed ;  and  hence  the 
charter  of  Edward  the  confefTor  to  Weftminfter  abbey,  him- 
felf  being  brought  up  in  Normandy,  was  witncfled  only  by 
his  feal,  and  is  generally  thought  to  be  the  oldeft  fealed  char- 
ter of  any  authenticity  in  England '.  At  the  conqueft,  the 
Norman  lords  brought  over  int'>  this  kingdom  their  own  &• 
fiiions )  and  introduced  waxen  fenls  only,  ififtead  of  the  En- 
glifli  method  of  writing  their  names,  and  figning  with  the 


«•  him  the  money  in  the  baliancet •  And 
**  I  took  the  cvi4jenre  of  the  purchafe, 
*<  both  that  which  wa^  kaled  according 
**  to  the  law  and  caftoni,  and  alfo  that 
"  which  was  open/'  c.  31. 

b  Uft.  2.  10.  a  &  3. 
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"  tt  fuhfc^pjir  Seld.  Jan.  Ang.  7.  f . 
^  4s.  And  thii  (according  to  Pio. 
copiue)  the  emperor  Juftin  jn  the  eal^ 
and  Tbeodoric  king  of  the  Goths  ia 
Italy,  had  before  authorised  by  tbdr 
example,  on  account  of  their  inabili^ 
to  write* 

c  Lamb*  ArcbeifUn  5i». 

figQ 


fign  of  tlic  croft  f.  And  in*  the  rrign  of  EdwaM  Livery 
£r«emaTi)  and  even  fach  of  the  more  fubftantial  Tillems  as 
were  fit  to  be  put  npon  juries,  had  their  diftin&  particular 
feab  <.  The  impreflions  of  thefe  feals  were  femetimes  a  knight 
on  horfeback,  fometimcs  other  devices :  but  coats  of  arms 
were  not  iutrodaced  into  feals,  nor  indeed  into  any  other  ufe* 
till  about  the  reign  of  Richard  the  firft,  who  brought  them 
from  the  croifade  in  the  holy  I^nd ;  where  they  were  firft  in-i> 
vetited  and  painted  on  the  (hields  of  the  knights,  to  diftinguifli 
the  variety  of  perfons  of  every  chriftian  nation  who  reforted 
diither^  and  M'ho  could  not,  when  clad  in  complete  fteel^  bt 
odierwife  known  or  afcertained* 

Tais  negleft  of  figning,  and  tefting  only  upon  the  au- 
thenticity of  feals,  remained  very  long  among  us  $  for  it  was 
held  in  aU  our  books  that  fealing  alonewas  fufficient  to  authen* 
ticate  »deed :  and  fo  the  common  form  of  attefting  deeds,—* 
^^feakdzxiA  delivered,"  continues  to  this  day  \  notwithftand* 
Ing  the  ftatute  19  Car.  II.  c.  3.  befere*mentioned  revives  the 
Saxon  cuftom>  and  exprefsly  direAs  the  (igning,  in  all  grants 
of  lands,  and  many  other  fpecies  of  deeds :  in  which  therefore 
figning  feems  to  be  now  as  neceflary  as  fealing,  though  it  hath 
been  fometimcs  held  that  the  one  includes  the  other  \ 

A  SEVENTH  requiGte  to  a  good  deed  is  that  it  be  delivered^ 
by  the  patty  himfelf  or  his  certain  attorney ,  which  therefore  is 
alfo  exprefled  in  the  atteftation ;  ^  fealed  and  delivered^*  A  [  30^  j 
deed  takes  tSt€t  only  from  this  tradition  or  delivery ;  for  if 
the  date  be  falfe  or  impoffible,  the  delivery  afcertains  the  time 
of  it.  And  if  another  perfon  feals  the  deed,  yet  if  the^arty 
delivers  it  himfelf,  he  thereby  adopts  the  fealing  J,  and  by  a 
parity  of  reafon  the  figning  alfo,  and  makes  them  both  his 
own.  A  delivery  may  be  either  abfolute,  that  is,  to  the  party 
or  grantee  himfelf ;  or  to  a  third  perfon,  to  hold  till  feme 
conditions  be  performed  on  the  part  of  the  grantee:  in  which 

f  "  Ncrmanmi  cbinirafhomm  cwfellU  "ferthtudi  jingtieum  rejie'mnt,**  Ingulph . . 
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laft  cafe  it  is  not  delivered  as  a  deed,  but  as  an  e/crotug  that  is. 
as  a  fcrowl  or  writing,  which  is  not  to  take  eStSt  as^a  deed 
till  the  conditions  be  performed ;  and  then  it  is  a  deed  to  all 
intents  and  purpofes  K 

The  la/l  requifite  to  tbevalidity  of  a  deed  is  the  aftejlation^.at 
execution  of  it  in  the  prefince  of  witnejfes :  though  this  is  necef- 
fary,  rather  for  preferving  the  evidencCj  than  for  confticuting 
the  efTence  of  the  deed.  Our  modern  deeds  are  in  reality  no« 
thing  more  than  an  improvement  or  amplification  of  the  bre^ 
via  teftata  mentioned  by  the  feodal  writers  ^\  which  were  vnit«» 
ten  memorandums,  introduced  to  perpetuate  the  tenor  of  the 
conveyance  and  inveftiture,  when  grants  by  parol  only  be- 
came the  foundation  of  frequent  difpute  and  uncertainty.  To 
this  end  they  regiftered  in  the  deed  the  perfons  who  attended* 
as  witnefTes,  which  was  formerly  done  without  their  figning 
their  names  (that  not  being  always  in  their  power)  but  they 
-    only  heard  the  deed  read*,  and  then  the  derk  or  fcribe  added' 
their  names,  in  a  fort  of  memorandum;  thus:  ^^  hijste/Hbta 
**  Johanne  Moorey  Jacobo  Smithy  et  aliis  ad  banc  rem  convoeatisK"  ' 
This,  like  all  other  folemn  tranfaflions,  was  originally  done 
only  coram  paribus  ""y  and  frequently  when  aflembhd  in  the. 
court  baron,  hundred,  or  county  court;  which  was  then  ex^i^ 
preiTed  in  the  atteftation,  te/le  comitatUy  hundredoy  bfc^,  After- 
Wards  the  atteftation  of  other  witnefTes  was  allowed,  the  trial  in 

• 

f  3^8  3  cafe  of  a  difpute  being  ftill  refetved  to  the  pares;  with  whom 
the  witnefles  (if  more  than  one)  were  affociated  and  joined 
in  theverdift®;  till  that  alfo  was  abrogated  by  the  ftatute  of 
York,  12  Edw.  II.  ft.  i.  c.  2.  Arid  in  this  manner,  with 
foine  fuch  claufe  of  hijs  tejlibusy  are  all  old  deeds  and  charters, 
particularly  magna  cartoy  witncfled.  And  in  the  time  of  fir  ' 
Edward  Coke,  creations  of  nobility  were  ftill  kvitncfled  in 
the  fame  manner  p.  But  in  the  king's  common  charters, 
Writs,  or  letters  patent,  the  ftile  is  now  altered  :  for  at  prc- 
fent  the  king  is  his  own  witnefs,  and  attcfts  his  letters  patent 

«  Co.  T.itt.  36,  •»  Spclm.  Ghgr,  228.     Madox.  Fwr. 

k  Feud,  I,  r«  ra4«  mul.  n^.aii,  322.  66c. 
>  Co.  Litt.  7.  o  Co.  Lift.  e>. 

"»  Feud,  L  z,  (,  31,  f  1  Inft.  :?. 

thus : 
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thus :  "  tefie  nmpft^  witnefs  ourfclf  at  Wcftminfter,  C5*r."  a 
form  which  was  introduced  by  Richard  the  firft  %  bat  not 
commonly  ufed  till  about  the  beginning  of  th^  fifteenth  cen- 
tury ;  nor  the  claufe  of  h\js  teftibus  entirely  difcontinued  till 
the  reign  of  Henry  the  eighth ' :  which  was  alfo  the  sera  cf 
difcontinuing  it  in  the  deeds  of  fubje^s,  learning  being  then 
revived,  and  the  faculty  of  writing  more  general ;  and  there- 
fore ever  fince  that  time  the  witneflcs  have  ufually  fubfcribed 
their  atteftation,  either  at  the  bottom,  or  on  the  back  of  tlie 
deed'. 

IIL  We  are  next  to  confider,  how  a  deed  may^be  avoided^ 
or  rendered  of  no  effect.  And  from  what  has  been  before  laid 
down  it  will  follow,' that  if  a  deed  wants  any  of  the  eflential 
requifites  before-mentioned ;  either,  i.  Proper  parties,  and  a 
proper  fubje£^  matter:  2.  A  good  and  Sufficient  confider%> 
tion :  3*  Writing,  on  paper  or  parchment,  duly  ftamped : 
4*  Sufficient  and  legal  words,  properly  difpofed :  5.  Reading,  v 
if  defired,  before  the  execution  :  6.  Sealing;  and,  by  the  fta- 
tute,  in  moft  cafes  figning  alfo :  or,  7.  Delivery ;  it  is  a  void 
deed  ab  initio.  It  jnay  alfo  be  avoided  by  matter  txpoftfaih : 
ZSf  I*  By  rafure,  interlining,  or  other  alteration  in  any  mate- 
rial part  \  unlefs  a  memorandum  be  made  thereof  at  the  time 
of  the  execution  and  atteftation  ^  2.  By  breaking  off,  or  de- 
facing the  feal  "•  3.  By  delivering  it  up  to  be  cancelled  ; 
that  is,  to  have  lines  drawn  over  it  in  the  form  of  lattice  f  300  1 
work  otcanceHii  though  the  phrafe  is  now  ufed  figuratively  ^ 
for  any  manner  of  obliteration  or  defacing  it.  4.  By  the  dis- 
agreement of  fuch,  whofe  concurrence  is  neceflary,  in  order 
for  the  deed  to  ftand  :  as  the  hufband,  where  a  feme-covert. 
is  concerned ;  an  infant,  or  perfon  under  durefs,  when  thofe 
difabilities  are  removed  v  and  the  like.  5.  By  the  judgment 
or  decree  of  a  court  of  judicature.  This  was  antiently  the 
province  of  the  court  of  ftar  chamber,  and  now  •f  the  chan- 
cery :  when  it  appears  that  the  deed  was  obtained  by  fraud, 
force,  or  other  foul  pra£tice }  or  is  proved  to  be  ah  abfolnte 

^  Madox.  Forwwh  n^.  515.  <  il  Rep.  17* 

r  Jbld,  DifTcrt.  fol.  %%•  •  "  5  Re^ .  zi%  -t 

.  t»lBft.  ji.    Sec  page  378. 
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btgerj^.  In  any  of  thefe  cafes  the  deed  may  be  voided, 
either  in  pait  or  totally,  according  as  the  caufe  of  avoidance 
18  more  or  lefs  cxtcnfivet 

m 

And,  haying  thus  explained  the  general  nature  of  deeds, 
wc  are  next  to  confider  their  feveral  fpecies,  together  with 
their  refpe&ive  incidents.  And  herein  I  (hall  only  examine 
the  particulars  of  thofe,  which,  from  long  pra£lice  and  expe* 
rience  of  thor  efficacy,  are  generally  ufed  in  (he  alienation  of 
real  eftates :  for  it  would  be  tedious,  nay  infinite,*  to  defcant 
upon  all  the  feveral  inftruments  made  ufe  of  in  perfonal  con* 
cems,  but  which  fall  under  our  general  definition  of  a  deed ; 
that  is,  a  writing  fealed  and  delivered.  The  former,  being 
principally  fuch  as  ferve  to  convey  the  property  of  lands  and 
tenements  from  man  to  man,  are  commonly  denominated 
conveyances :  which  are  either  conveyances  at  common  lawy  or 
iuch  as  receive  their  force  and  eQcacy  by  virtue  of  the 
fiatmeofufes. 

I.  Of  conveyances  by  the  common  law,  fome  may  be 
called  original^  or  primary  conveyances  ;  v^ich  are  thofe  bf 
means  whereof  the  benefit  or  eftajte  is  created  or  firft  arifes ) 
others  are  derivative^  or  feconiary  ;  whereby  the  benefit  or 
eftate,  originally  created,  is  enlarged,  reftrained^  transferred, 
pr  extinguilhed. 

r  ^210  1  Original  conveyances  are  the  following ;  i.  Fcofiment } 
2.  Gift}  3.  Grant)  4.  Leafe;  5.  Exchange  ;  6.  Partition : 
derivative  vrCf  7.  Releafci  8.  Confirmation ;  9.  Surrender  1 
lo.  AlQgnments  li.Dcfeazance* 

I  •  A  FBO^FMENT,  fpoffamentum,  is  a  fubftantive  derived 
from  the  verb,  to  enfeofi^,  feeffarc  or  wfeudare^  to  give  one 
91  feud}  and  therefore  feofibient  is  properly  liwa/i^yW^i *• 
It  is  the  moft  antient  method  of  conveyance,  the  moft  fcjennn 
^nd  pHblicy  and  therefore  the  moft  eafily  remembered  and 
proved.  And  it  may  properly  be  defined,  the  gift  of  any  coi^ 
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poreal  hereditament  to  another.  He  that  fo  gives^  or  en« 
ieoSsf  is  called  the  fi^or  /  and  the  perfon  enfeoffed  is  de-^ 
nominated  ihe/eoffee* 

This  is  plainly  derived  fromj  or  Is  indeed  itfelf  the  very 
mode  of  the  antieiit  feodal  donation }  for  though  it  may  be 
performed  by  the  word,  "  ^fioff**  or  "  grant,"  yet  the 
;y>teft  word  of  feoffment  is,  **  do  or  dedi  y"  And  it  is  ftill 
dlreded  and  governed  by  the  fame  feodal  rules;  infomuch  that 
the  principal  rule  relating  to  the  extent  and  efieA  of  the 
feodal  grant,  "  tenor  eft  qui  legem  dot  feud»i^  is  in  other 
words  become  the  maxim  of  our  law  with  relation  to  feoff^- 
ments,  *^  modus  legem  dat  donaimi  ^/'  And  therefore  as  ia 
pure  feodal  donations  the  lord^  from  whom  the  feud  moved| 
milft  exprefsly  limit  and  declare  the  continuance  or  quantity 
of  pftate  which  he  meant  to  confer,  ^'  na  quisplus  donajfe  pra§* 
*•  fumatury  gyam  in  domthne  esfprejffirit  * ;"  fo,  if  one  grants 
by  feoffment  lands  or  tenements  to  another,  and  limits  or 
exprefles  no  eftate,  the  grantee  (due  ceremonies  of  law  being 
performed)  hath  barely^ an  eftate  for  life\  For  as  the 
perfonal  abilities  of  tlie  feoffee  were  originally  prefumed  to 
be  the  immediate  or  principal  inducements  to  the  feoffment, 
the  feoffee's  eftate  ought  to  be  confined  to  his  perfon  and 
fiibfift  only  for  his  life  \  unlefs  the  feoffor,  by  exprefs  pro* 
vifion  in  the  creation  and  conftitution  of  the  eftate,  hath  f  qn  1 
given  k  a  longer  continuance*  Thefe,  expreis  provifions  are 
indeed  generally  made ;  for  this  was  for  ages  the  only  coi^ 
yeyance,  whereby  our  anceftors  were  wont  to  create  an 
eftate  in  fee*Gmple  S  by  giving  the  land  to  the  feoflfee,  ta^ 
hold  to  him  and  bis  heirs  for  ever ;  though  it  ferves  equally 
well  to  convey  any  other  eftate  or  freehold  ^. 

But  by  the  mere  words  of  the  deed  the  feoffinent  is  by  no 
means  perfe£ted,  there  remains  a  very  material  ceremony  to 
be  performed,  called  livery  of  fei/ins  without  which  thp  feof^ 

7Co.I.itU9.  bCo  Litt.  4A. 
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fee  has  but  a  mere  eftate  at  will  •.  This  livery  of  feifin  Is 
no  other  than  the  pure  feodal  inveftiture,  or  delivery  of  cor-» 
poreal  poffefEon  of  the  land  or  tenement ;  which  was  held  ab- 
folutely  neceflary  to  complete  the  donation.  *<  Namfeudum 
**  Jtne  invcftitura  nulh  modo  conjtitui  pQtuit  UV  and  an  eftate 
was  then  only  perfe£l^i  when,  as  the  author  of  Fleta  exprefles 
it  in  our  law,  ^^  Jit  juris  etfeifsnae  conjun^io  «.'* 

Investitures,  in  their  original  rife,  were  probably  in- 
tended to  demonftrate  in  conquered  countries  the  a£tual  pof-^ 
feflion  of  tho  lord ;  and  that  he  did  not  grant  a  bare  litigious 
right,  which  the  foldier  was  ill  qualified  to  pfofecute,  but 
a  peaceable  and  firm  poiTefTion.  And  at  a  time  when  writ- 
ing was  feldom  pradifed,  a  mere  oral  gift,  at  a  diftance  from 
the  fpot  that  was  given,  was  not  likely  to  be  either  long  or 
accurately  retained  in  the  memory  of  by-danders,  who  were 
very  little  intereftcd  in  the  grants  Afterwards  they  were  re- 
tained as  a  public  and  notorious  a£t,  that  the  country  might 
take  notice  of  and  teflify  the  transfer  of  the  eftate :  and  that 
fuch,  as  claimed  title  by  other  means,  might  know  againft 
whom  to  bring  their  a£iions. 

In  all  well-governed  nations,  fome  notoriety  of  this  kind 
has  been  ever  held  requifite,  in  order  to  acquire  and  afcertain 
[  3 1 2  j  the  property  of  lands.  In  the  Roman  law  plenum  domimttm 
^  was  not  faid  to  fubfift,  unlefs  where  a  man  had  both  the 
right  and  the  corporal  pojfeffion ;  which  pofleflion  could  not 
be  acquired  without  both  an  a£lual  intention  to  poflefs,  and 
an  adiual  feifin,  or  entry  into  the  premifes,  or  part  of  them^ 
in  the  name  of  the  whole  ^.  And  even  in  ecclefiafticai  pro* 
motions,  where  the  freehold  paffes  to  the  perfon  promoted^ 
corporal  pofTeflion  is  required  at  this  day,  to  veft  the  property 
completely  in  the  new  proprietory  who,  according  to  the 

•  Litt.  §  66*  m  quifuniumftfficrtmtl'it^  wmnti^Uhat 
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fliftin£tion  of  the  canonifts  '^  acquires  the  jus  a  J  rem,  or  in- 
choate and  imperfefl  right,  hj  nomination  and  inditution ; 
but  not  the  jus  in  re^  or  complete  and  full  right,  unlefs  by 
corporal  pofleffion.  Therefore  in  dignities  pofleflion  is  given 
by  inftallment ;  in  reAories  and  vicarages  by  induction,  with- 
out which  no  temporal  rights  accrue  to  ^e  minifter,  though 
every  ecclefiaftical  power  is  veiled  in  him  by  inditution.  So 
alfo  even  in  defcents  of  lands  by  our  law,  which  are  call  on 
the  heir  by  ad  of  the  law  itfelf,  the  heir  has  not  plenum  donn^ 
nium^  or  full  and  complete  ownerfhip,  till  he  has  made  an 
a£lual  corporal  entry  into  the  lands :  for  if  he  dies  before 
inirj  made,  bis  heir  fhall  not  be  entitled  to  take  the  poiTef- 
Con,  but  the  heir  of  the  perfon  who  was  lail  a&ually  feifed  ^* 
It  is  not  therefore  only  a  mere  right  to  enter,  but  the  a£lual 
entry,  that  makes  a  man  complete  owner;  fo  as  to  tranfmit 
tlie  inheritance  to  bis  own  heirs:  4ion  jus^  fed  fiijina^  facit 
Jtipitem  *•        . 

Yet,  the  corporal  tradition  of  lands  being  fometimes  in- 
convenient, a  fymbolical  delivery  of  pofleflion  was  in  many 
cafes  antiently  allowed  \  by  transferring  fomething  near  at 
hand,  in  the  prcfence  of  credible  witncflTes,  which  by  agree- 
ment fhould  ferve  to  reprefent  the  very  thing  defigned  to  be 
conveyed  ;  and  an  occupancy  of  this  flgn  or  fymbol  was  per-  [3111 
mitted  as  equivalent  to  occupancy  of  the  land  itfelf.  Among 
the  Jews  we  iind  the  evidence  of  a  purchafe  thus  defined 
in  the  book  of  Ruth  " :  **  now  this  was  the  manner  in  for- 
"  mer  time  in  Ifraeli  concerning  redeeming  and  concerning 
«  changing,  for  to  confirm  all  things :  a  man  plucked  oflF 
^<  his  (hoe,  and  gave  it  to  his  neighbour  \  and  this  was  a  tef- 
•*  timony  in  IfraeL"  Among  the  antient  Goths  and  Swedes 
contrads  for  the  fale  of  lands  were  made  in  the  prefence  of 
witneflTes  who  extended  the  cloak  of  the  buyer,  while  the 
feller  caft  a  clod  of  the  land  into  it,  in  order  to  give  poflef- 
£on ;  and  a  (tafF  or  wand  was  alfo  delivered  from  the  vendor 
to  the  vendee,  which  pafled  through  the  hands  of  the  wit 

i  Decretal.  /.  3.  /.  4.  r.  40.  >  Flet.  /.  6.  r.  2.  §  t. 
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nefles  °.  With  our  Saxon  anceftors  the  delivery  of  a  turf 
was  a  neceflary  folemnityy  to  eflabllfli  the  conveyance  of 
lands  \  And)  to  this  day,  the  conveyance  of  our  copyhold 
cftates  is  ufually  made  from  the  feller  to  the  lord  or  his  ftew- 
ard  by  delivery  of  a  rod  or  verge,  and  then  from  the  lord  to 
the  purchafor  by  re-delivery  of  the  fame,  in  the  prefcnce  of  a 
jury  of  tenants. 

CoKVETANCES  in  Writing  were  the  laft  and  mod  refined 
improvement.  The  mere  delivery  of  poflciBon,  either  a£kual 
or  fymbolicali  depending  on  the  ocular  teftimony  and  re- 
membrance of  the  witneflesy  was  liable  to  be  forgotten  or 
miCreprefented,  and  became  frequently  incapable  of  prooL 
Befides,  the  new  Cccafions  and  necelEties,  introduced  by  the 
advancement  of  commerce,  required  means  to  be  devifed  of 
charging  and  incumbering  eftates,  and  of  making  them  liable 
to  a  multitude  of  conditions  and  minute  defignations  for  the 
purpofes  of  raiCng  money, without  an  abfolute  faleof  the  land; 
and  fometimes  the  like  proceedings  were  found  ufeful  in  order 
to  make  a  decent  and  competent  provifion  for  the  numerous 
branches  of  a  family,  and  for  other  domeftic  views.  None  of 
which  could  be  efic£ted  by  a  mpre,  Ample,  corporal  transfer  of 
the  fqil  from  one  man  to  another,  which  was  principally  calcu- 
r  ^^  1  lated  for  conveying  an  abfolute  unlimited  dominion.  Writ* 
ten  deeds  were  therefore  introduced,  in  order  to  fpecify 
and  perpetuate  the  peculiar  purpofes  of  the  party  who  con- 
veyed :  yet  ftiU,  for  a  very  long  feries  of  years,  they  were 
never  made  ufe  of,  but  in  company  with  the  more  antient 
and  notorious  method  of  transfer,  by  delivery  of  corporal 
pofleflion. 

Livery  of  feifin,  by  tlie  common  law,  is  neceffary  to  be 
made  upon  every  grant  of  an  eftate  of  freehold  in  heredita* 
ments  corporeal,  whether  of  inheritance  or  for  life  only* 
In  hereditaments  incorporeal  it  is  impoflible  to  be  made^ 
for  they  are  not  the  obje£t  of  the  fenfes  :  and  in  leafes  for 
years,  or  other  chattel  interefts,  it  is  not  neceflary.      In 

U  ScierohQok.  tUjun  Saeon,  I.  a.  r,  4,  •  Hi(kci  Djlfirt.  Efjfl^lgr,  85* 
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leafes  for  years  indeed  an  ad^ual  entry  is  necelTary,  to  veft 
the  eftate  in  the  kflee :  for  the  bare  leafe  gives  him  only  a 
right  to  enter,  vhich  is  called  his  intereil  in  the  term^  or 
intireffi  termim :  and»  when  he  enters  in  purfuance  of  that 
right,  he  is  then  and  not  before  in  poflefiion  of  his  tenn^ 
and  complete  tenant  for  years  '.  This  entry  by  the  tenant 
himfelf  ferves  the  pnrpofe  of  notoriety,  as  well  as  livery  of 
feifin  from  the  grantor  could  have  done  i  which  it  would 
have  been  improper  to  have  given  in  this  cafe,  becaufe  that 
Iblemnity  is  appropriated  to  thjC  conveyance  of  a  freehold; 
And  this  is  one  reafon  why  freeholds  cannot  be  made  to 
commence  in  futuro^  becaufe  they  cannot  (at  the  common 
Taw)  be  made  but  by  livery  of  feifin  \  which  livery,  being 
an  adual  manual  tradition  of  the  land,  mud  take  efic£l  in 
ftraeftnti,  or  not  at  all  ^« 

On  the  creation  of  a  freehold  remainder,  at  one  and  the 
fame  time  with  a  particular  eftate  for  years,  we  have  before 
leen  that  at  the  common  law  livery  muft  be  made  to  thepar- 
ticular  tenant  %  But  if  fuch  a  remainder  be  created  after- 
wards, expcAant  on  a  leafe  for  years  now  in  being,  the  li* 
tery  mnft  not  be  made  to  the  lefiee  for  years,  for  then  it 
operates  nothing ;  ^<  nam  qu$d  femel  meum  eft^  amplius  meum 
<<  ifft  nm  p9tejl^ ;"  but  it  muft  be  made  to  the  remainder-man 
himfelf,  by  confent  of  the  leflee  for  years  :  for  without  his  f  31c  ] 
confent  no  livery  of  die  pofieffion  can  be  given  * ;  partly  be- 
caufe fuch  forcible  livery  woaM  be  an  eje£lment  of  the  te- 
nant from  his  term,  and  partly  for  the  reafons  before  given* 
for  introducing  the  dodrine  of  attornments. 

LiVERT  of  feifin  ^!s  either  in  dad^  or  in  law.  Uvery  in 
deed  is  thus  performed.  The  jE6offi>r,  lefibr,  or  his  attorney^ 
together  with  the  feoflfeey  leflee,  or  his  attorney,  (for  this 
may  as  eflefihiaOy  be  done,  by  deputy  or  attorney,  as  by  the 
principals  themfelves  iii  pcribn)  come  to  the  iand^  or  to  the 
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Iu)are  ;  and  there,  in  the  preicnce  of  witneilest  declare  the 
contents  of  the  feoffment  or  leafe»  on  which  .  liver j 
IS  to  be  made*  And  then  the  feoffor,  if  it  be  of  land, 
doth  deliver  to  the  feoflecj  all  other  perfons  being  out  of  the 
ground,  a  clod  or  tarf,  or  a  twig  or  bough  there  growings 
with  words  to  this  effeil ;  **  I  deliver  thefe  to  you  in  the 
^  name  of  feifm  of  all  the  lands  and  tenements  contained  in 
^  this  deed/'  But  if  it  be  of  a  houfe,  the  feoffor  nuift  take 
the  ring,  or  latch  of  the  door,  the  houfe  being  quite  empty^ 
and  deliver  it  to  the  feoffee  in  the  fame  form  ;  and  then  the 
leofTec  muft  enter  alone,  and  {hut  to  the  door, and  then  open  it^ 
and  let  in  the  others  w.  If  the  conveyance  or  feoffment  be 
>  of  divers  lands,  lying  fcattered  in  one  and  the  fame  county> 
then  in  the  feoffor's  ppfTeffion,  livery  of  fcifm  of  any  parcel, 
in  the  name  of  the  red,  fufHceth  for  all  ^ ;  but  if  they  be  in 
feveral  counties,  there  muft  be  as  many  liveries  as  there  are 
counties.  For,  if  the  title  to  thefe  lands  comes  to  be  difput- 
cd,  there  muft  be  as  many  trials  as  there  are  counties,  an4 
tl>e  jury  of  one  county  are  no  judges  of  the  notoriety  of  a  fsuBt 
in  another.  Befldes,  antiently  tliis  feiGn  was  obliged  to  be 
delrvered  coram  paribus  de  vicineto^  before  the  peer^or  free- 
holders of  the  neighbourhood,  who  attefted  fuch  delivery  in 
the  body  or  on  the  back  of  the  deed  ;  according  to  the  rule 
of  the  feodal  law  "f spares  debent  interejfe  invejliturat  Jiud^^  et 
fion  alii :  for  which  this  reafon  is  exprefsly  given  (  becaufi? 
f  116  1  ^^^  peers  or  vafals  of  the  lord>  being  bound  by  their  oath  of 
fealty,  will  take  care  that  no  frattd  be  committed  to  his  pre- 
judice, which  ftrangers  might  be  ^t  to  connive  at.  And 
though  afterwards  the  ocular  atceftation  of  the  pares  waa 
held  unneceffary,,  and  Uvery  might  be  made  before  any  ere* 
dible  witneffes,  yet  the  trial,  in  cafe  it  was  difputed»  (like 
that  of  all  other  atteftations  '}  was  ftill  referved  to  the  pans 
0r  }ury  of  the  county  \  Alfo,  if  the  lands  be  out  on  leafe^ 
though  all  lie  in  the  fame  county,  there  muft  be  as  many  li- 
veries as  there  are  tenants  :  becaufe  no  livery  can  be  made  in 
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this  cafeybul  by  the  confent  of  the  particular  tenant;  and 
the  confent  of  one  will  not  Wnd  the  reft  \  And  in  all  thcfc 
cafe$  it  is  pmdenti  and  ufual,  to  endorfe  the  livery  of  feifin 
on  the  back  of  the  deed,  fp6^ifyixig  the  manner,  place,  and 
time  of  making  it ;  togethei:  with  the  names  of  the  wicnefTes  \ ' 
And  thus  much  for  livery  in  deed. 

r 

I  ^  • 

•  LiVEHY  in  lata  is  .where  the  fame  is  not  made  ort  the  land; 
but  injight  iifs  it  only ;  the/eofibr  faying  to  the  feoffee,  "  I 
^  give  you  yonder  land,  enter,  and  take  pofTeflion."  Here^ 
if  (the  feoffec'Cttters  during  the  lif&of  the  feoffin-,  it  is  agocdl 
livery,  but  not  otherwife ;  unlefs  he  dares  not  enter,  through 
fear  of  his  .life  or  bodily  .harm :  and  then  his  continual  claim^ 
made  yearly,  in  due  form  of  law,  as  near  as  poflible  to  the 
lands  **,  will  fuffice  without  an  entry  ^  This  livery  in  law 
cannot  however  be  given  or  teceived  by  attorney,  but  onl]f 
by  the  parties  themfelves  ^ 

2.  Tke  conveyance  by  glft^  donatio^  is  property  applied 
to  the  creation  of  an  eftate-tail,  as  feoffment  is  to  that  of  an 
eftate  in  fee,  and  leafe  to  that  of  an  eftate  for  life  or  years. 
It  difl^ers  in  nothihg  from  a  feoffment,  but  in  the  nature  of 
the  eftate  paf&ng  by  it :  for  the  operative  words  of  convey- 
ance in  this  cafe  are  do  or  dedi  ^ ;  and  gifts  in  tail  are  equally 
imperfe£l  without  livery  of  feifin,  as  feoffments  in  fee-fimple^. 

And  this  is  the  only  diftin£lion  that  Littleton  fccms  to  take,  E  3 '  7  1 

when  he  fays ',  "  it  is  to  be  underftood  that  there  is  feoffor 

**»  and  feoffee,  donor  and  donee,   leflbr  and  leffee ;"  viz* 

feoffor  it  applied  to  a  feoffment  in  fee-fimp)e,  donor  to  a  gift 

in  tail,  and  leflbr  to  a  leafe  for  life,  or  for  years,  or  at  will. 

In  common  acceptation  gifts  are  frequently  confoand<9(i  with 

the  next  fpecies  of  deeds :  which  are, 

3.  Grants,  c^ncejfiones :  the  regular  method  by  the  com* 
mon  law  of  transferring  the  property  of  incorporeal  heredita** 

b  Dyer.  18.  f  Hid.  S2» 

c  See  Appendix.  N^.  I.  t  Weft.  Symbol.  156* 

.     a  Litt.  §  4a I,  ^f.  b  Lin.  §  59. 
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mcnth  or  fiich  things  whereof  no  livery  can  be  had  ^»  For 
which  reafon  all  corporeal  hereditaments)  as  lands  and  houfeif 
are  faid  to  lie  in  livery  s  and  the  others^  as  advowfens,  com* 
monsy  rents,  revcrfionsy  i^Cf  to  licin  fffantK  And  the  rea- 
fon is  given  by  Bradon  * :  "  traJitio^  or  livery,  m/ji/  aiiui 
<*  e/i  quam  ret  eorporalis  deperfona  inperfonam^  de  manu  in  ma* 
**  nunh  tranjlatio  aut  in  po/fe/Jionem  indu^io  :  fed  res  incor^ 
*^  poraUi^  quae  ftint  ipfum  jus  rri  vel  corpori  inhaerefu^  tradi» 
^  tianem  mn  patiuntur^*  Thefe  therefore  pais  merely  by  the 
delivery  of  the  deed.  And  in  i^niores,  or  reverfions  of 
lands,  fuch  grant,  together  with  the  attornment  of  the  te- 
nant (while  attornments  were  requifite)  were  held  to  be 
of  equal  notoriety  witK,  and  therefore  equivalent  to,  a  feoflv 
ment  and  livery  i>f  lands  in  immediate  poflcffion.  It  there- 
fore difiers  but  little  from  a  feofRnent,  except  in  it's  fubjeft 
matter  :  for  the  operative  words  therein  commonly  ufed  are 
dedi  et  concejft^  <<  have  given  and  granted/' 

4.  A  LEASE  is  properly  a  conveyance  of  any  lands  or  te- 
nements, (ufually  in  confideration  of  rent  or  other  annual 
recompenfe)  made  for  life,  for  years,  or  at  will,  but  always 
for  a  lefs  time  than  the  leifor  hath  in  the  premifes^  for  if  it 
be  for  the  ^hole  intereil,  it  is  more  properly  an  aflignment 
than  a  leafe.  The  ufual  words  of  operation  in  it  are,  «  de- 
X  31^  ]  *'  mife,  grant,  and  to  farm  let ;  dimi/i^  coucej/i^  et  adjirmam 
•*  iradidi"  Farm,  or  fecrmtf  is  an  old  Saxon  word  figr^ying 
provifions " :  and  it  came  to  be  ufed  inftead  of  rent  or  rtiider, 
becaufe  antiently  the  greater  part  of  rents  were  referred  is\ 
provifions;  in  corn,  in  poultry,  and  the  like;  till  the  ufe  of 
money  became  more  frequent.  So  that  a  farmer,  Jirmariui, 
was  one  who  held  his  lands  upon  payment  of  a  rent  oxfeorme : 
though  at  prefent,  by  a  gradual  departure  from  the  original 
fenfe,  the  word/arrn  is  brought  to  fignify  the  very  eftate  or 
lands  fo  held  upon  farm  or  rent.  By  this  conveyance  an 
eftate  for  life,  for  years,  or  at  will,  may  be  created,  either 
in  corporeal  or  incorporeal  hereditaments ;  though  livery  of 

k  Co.  Litt.  9.  ni  /.  s.  r.  18. 
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feifin  IS  indeed  incident  and  necafTary  to  one  fpecies  of  leafes^ 
viz.  Icafes  for  life  of  corporeal  hereditaments ;  but  to  no 
other. 

Whatever  reftri£lion,  by  the  feverity  of  the  feodal 
law,  might  in  tames  of  very  lugh  antiquity  be  t>b£erved  wkh 
regard  to  leafes ;  yet  by  the  common  law,  as  it  has  ftood  for 
hiany  centuries,  all  perfons  feifed  of  any  eftate  might  let 
leafes  to  endure  fo  long  as  their  own  interdl  lafted,  but  no 
lonj^er.  Therefore  tenant  in  fee-fimpk  might  kt  kafes  of 
any  duration  $  for  he  hath  the  whole  intereft :  but  tenant  in 
tail,  or  tenant  for  life,  could  make  no  leafes  which  ihould 
bind  the  iflue  in  tail  or  reveriioner ;  nor  could  a  hufband^ 
feifed  Jure  uxoris,  make  a  firm  or  valid  leafe  for  any  longer 
term  than  the  joint  lives  of  himfelf  and  his  wife,  for  then  his 
intereft  expired.  Yet  fomc  tenanu  for  life,  where  the  fc^ 
fimple  was  in  abeyance,  might  (with  the  con(;urrence  of  t 

fuch  as  have  the  guardianfhip  of  the  fee)  make  l^eafes  of  equal 
duration  with  thofe  granted  by  tenants  in  fee*fimpk,  fuch 
as  parfons  and  vicars  with  confent  of  the  patron  and  ordi- 
nary ^.  So  alfo  bifliops,  and  deans,  and  fuch  other  fole  cc« 
cleGaftical  corporations  as  are  feifed  of  the  fee-fimple  of  lands 
in  their  corporate  right,  might,  with  the  concurrence  and 
confirmation  of  fuch  perfons.  as  the  law  requires,  have  made 
leafes  for  years,  or  for  life,  eftates  in  tail,  or  in  fee,  without 
any  limitation  or  controul.  And  corporations  aggregate 
might  have  made  what  eftates  they  plcafed,  without  the  con-  r  ofo  1 
firmation  of  any  other  perfon  whatfoever.  Whereas  now, 
by  feveral  ftatutes,  this  power  where  it  was  unreafonable, 
and  might  be  made  an  ill  ufe  of,  is  reftrained  ;  and,  where 
in  the  other  cafes  the  reftraint  by  the  common  law  feemed 
too  hard,  it  is  in  fome  mcafure  removed.  The  former  fta- 
tuxes  are  called  the  reftraitiing^  the  latter  the  etmblitig  ftatute. 
We  will  take  a  view  of  them  all,  in  order  of  time. 

And,  fir  ft,  the  enabling  ftatute,  32  Hen.  VIII.  c.  28. 
empowers  three  manner  of  perfons  to  make  leafes,  to  endure 
for  three  lives  or  one  and  twenty  years ;  which  could  not  do 

*  Co.  Litt.  44. 
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fo  before^  .  As  firft^  tenant  in  tail  may  by  fuch  leafes  bind 
his  iflue  in  tail,  but  not  thofe  in  remainder  or  reverGon« 
Secondly,  a  hufband  feifed  in  right  of  his  wife,  in  fee-fim- 
plc  or  fee-tail,  provided  the  wife  joins  in  fuch  leafe,  may 
bind  her  and  her  heirs  thereby.  Laftly,  all  pcrfons  feifed  of 
an  eftate  of  fec-fimplc  in  right  of  their  churches,  which  ex- 
tends not  to  parfons  and  vicars,  may  (without  the  concur- 
rence of  any  other  pcrfon)  bind  their  fucceffbrs.  But  then 
there  mud  many  requidtes  be  obferved,  which  the  ftatute  fpe- 
cifies,  otherwife  fuch  leafes  are  not  binding  1*.  1.  The  ledfc 
muft  be  by  indenture ;  and  not  by  deed  poll,  or  by  parol. 
db  It  muft  begin  from  the  malcing,  or  day  of  the  making,  and 
Jiot  at  anygreater  diftaiicc  of  time  (3 ).  3 .  If  there  be  any  old 
kafe  in  being,  it  muft  be  iirft  abfolutely  furrendered,  or  be 
within  a  "year  of  expiring.  4.  It  muft  be  either  for  twenty- 
one  years,  of  three  lives ;  and  not  for  both.  5.  It  muft  not  ex- 
ceed the  term  6i  three  lives,  or  twenty-one  years,  but  may 
be  for  a  ftiorter  term.  6.  It  muft  be  of  corporeal  heredita- 
ments, and  not  of  fuch  things  as  lie  merely  in  grant ;  for 
no  rent  can  be  refcrved  thereout  by  the  common  law,  as  the 
leflbr  cannot  refort  to  them  to  diftrein  <j.     7.  It  muft  be  o( 

P  Co.  LUt.  44.  hereditaments,   alone,  may  be  granted 

q  But  now  by  the  ftatute  5  Geo.  III.      by  any  biihop  or  any  fuch  ecdcfiafticil 

(.17*  a  leafeof  tithes  or  other  incorporeal      or  eleemorynaty  corporatiop^   and  the 

rocceflbr 

w^^immmimtf^m    *  ■  ■  I.  I       ■  .  I  nil,,         .  I      ■     ^    .  ■  .  I  ^i^.rw— — i.M^ 

(3)  ^y  various  a£ts  of  parliament,  and  alfo  frequently  by  private 
fetilements,  a  powet  is  granted  of  making  leafes  in  pofTeffion,  but 
not  in  rcverfion»  for  a  certain  term ;  the  obje£l  being  that  the  eftate 
81  ay  not  be  incumbered  by  the  a£l  of  the  party  beyond  a  fpecific 
time^  Yet  perfons,  who  had  this  limited  power  of  making  leafei 
in  poiTeilion  only,  had  frequently  demifcd  the  premifes  to\io\^  from 
the  day  oftbt  date  ;  and  the  courts  in  fevcral  inflances  had  decerl 
fhined  that  the  words  from  the  day  of  the  date  excluded  the  day  of 
making  the  deed  \  and  that  of  confequence  thefe  wcz«:  leafes  ia 
reverfioHa  and  void.  But  tliis  queflioii  having  been  brought  again 
before  lord  Mansfield  and  the  court  of  king's  bench,  that  learned 
lord  proved,  mth  his  ufual  ability,  ^^xfrom  the  day  Imight  either 
be  inclufive  or  exclafive  of  the  day ;  and  therefore  that  it  ought  to 
be  conftrued  fo  as  to  effedlaate  thefc  important  deeds,  and  uot  ta 
dtftroy  them.  Pogh  v.  Duke  of  Leeds,  Co^p.  7 14. 
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lands  and  tenements  moil  commonly  letten  for  twenty  years 
paft  i  fo  chat  if  they  had  been  let  for  above  half  the  time 
(or  eleven  yeare  out  of  the  twenty)  either  for  life,  for  years* 
at  willj  or  by  copy  of  court  roll,  it  is  fuiRcient«  8.  The 
moft  ufual  and  cuftomary  feorm  or  rent,  for  twenty  years 
paft,  muft  be  referved  yearly  on  fuch  leafe«  9«  Such  leafes 
muft  not  be  made  without  impeachment  of  wafte.  Thefe 
arc  the  guards,  impofed  by  the  ftatute  (which  was  avowedly 
made  for  ihe  fecurity  of  farmers  and  the  confequent  improve- 
ment of  tillage)  to  prevent  unreafonable  dbnttSf  in  prejudice 
of  the  iiTue,  the  wife,  or  the  fucceffor,  of  the  reafonable  in* 
dulgence  here  given. 

Next  follows,  in  order  of  time,  the  ttifahling  ot  tefiraiH'^ 
ing  ftatute,  i  £liz.  c.  19.  (made  entirely  for  the  benefit  of 
the  fuccefibr)  which  ena£ls,  that  all  grants  by  archbiihops 
and  biOiops   (which  include  even  thofe  confirmed  by  the 
dean  and  chapter  \  the  Vhich,  however  long  or  unreafon-* 
able,  were  good  at  common  law)  other  than  for  the  term  of 
one  and  twenty  years  or  three  lives  from  the  making,  or 
without  referving  the  ufual  rent,  (hall  be  void.      Concur* 
rent  leafes,  if  confirmed  by  the  dean  and  chapter,  are  held 
to  be  within  the  exception  of  tills  ftatute,  and  therefore 
valid ;  provided  they  do  not  exceed  (together  with  the  leafe 
in  being)  the  term  permitted  by  the  a£l  ^    But,  by  a  faving 
exprefsly  made,  this  ftatute  of  1  Eliz.  did  not  extend  to 
grants  made  by  any  bifliop  to  the  crown  ;  by  which  means 
queen  Elizabeth  procured  many  fair  pofleilions  to  be  made 
over  to  her  by  the  prelates,  cither  for  her  own  ufe,  or  with 
intent  to  be  granted  out  again  to  her  favourites,  whom  (he 
thus  gratified  without  any  expenfe  to  hcrfclf.    To  prevent 
which'  for  the  future,  the  ftatute  i  Jac.  L  c.  3.  extends  the 
prohibition  to  grants  and  leafes  made  to  the  king,  as  well  as 
to  any  of  his  fubje£ls. 

fuccefTor  (hall  be  entitled  to  rrcATerthe      hare  brought  at  the  caninoii  Uw» 
rent  by  an  a£l>on  of  debt,  w&ich  (in  r  Co.  Litt,45« 

cjfe  of  a  freehold  leafe)  he  could  not  III  Rept«  7i. 
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Next  comes  the  ftatute  13  £H2.  c.  lo.  explained  and 
enforced  by  the  ftatutes  14  Eliz.  c«  11  &  14.  i8£liz.  c.  ii* 
and  43  Eliz.  c.  29.  which  extends  the  reftri£liop6,  laid  by 
[  321  J  the  lail  mentioned  ftatute  on  bifhops,  to  certain  other  infe« 
rior  corporationsi  both  fole  and  aggregate.  From  laying  all 
which  together  wc  may  colled,  that  all  colleges,  cathedrals^ 
and  other  ecclefiaftical,  or  eleemofynary  corpcmitions,  and 
all  parfons  and  vicars,  are  reftrained  from  making  anyleafes 
of  thdr  lands,  unlefs  under  the  folio^in]}  regulations: 
I.  They  muft  not  exceed  twenty-ond  years,  or  three  liires^ 
from  the  making.  2«  The  aecuftomed  rent,  or  fitoie,  muft 
he  yeaily  referved  thereon.  3.  Houfes  in  corporationSi  or 
market  towns,  may  be  let  for  forty  years ;  provided  they  be 
not  tlie  manGon-boufes  of  the  lefibrs,  nor  have  above  ten 
acres  of  ground  belonging  to  them ;  and  provided  the  lefle« 
be  bound  to  keep  them  in  repair :  and  they  may  alfo  be  ali^ 
ened  in  fee«fimple  for  lands  of  equal  value  in  recompenfc. 
4.  Where  there  is  an  old  leafe  in  being,  no  concurrent  leafc 
ihiU  be  made,  unlefs  where  the  old  one  will  expire  within 
three  years.  5.  No  leafe  (by  the  equity  of  the  ftatute)  ihall 
be  made  without  impeachment  of  wafte  ^  6.  All  bonds  and 
covenants  tending  to  fruftrate  the  provifions  of  the  ftatutes  of 
13  &  18  Eliz.  (hall  be  void. 

CoMCERNtNG  thcfe  rcftriAive  ftatutes  there  are  two  obfer« 
vations  to  be  made.  Firft,  that  they  do  not  by  any  con<> 
ftru£tion,  enable  any  perfons  to  make  fuch  leafes  as  they  were 
by  common  law  difabled  to  make.  Therefore  a'  parfon,  or 
vicar,  though  he  is  reftrained  from  making  longer  leafes  than 
for  twcnty-bnc  years  or  three  lires,  even  wih  the  confent  of 
patron  and  ordinary,  yet  is  not  enabled  to  make  any  leafe  at 
all,  fo  as  to  bind  his  fucccflbr,  without  obtaining  fuch  con- 
fent ''.  Secondly,  that  though  leafes  contrary  to  thefe  ads 
are  declared  void,  yet  they  are  good  againft  the  leffbr  during 
his  life,  if  he  be  a  fole  corporation  \  and  are  alfo  good  againft 
an  aggregate  corporation  fo  long  as  the  head  of  it  livesj  who 

t  Co.  Li:t.  ^.  «  UJ,  441^ 
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U  prefumed  to  be  the  moft  concerned  In  intercll.  For  the 
a£l"W9s.  mtcnded  for  the  benefit  of  the  fucceilbr  only  i  and 
n0  m^n  Qviii  make  an  advantage  of  his  own  wrong  ^« 

TuBRft  U  yet  another  reftrifkiort  with  regard  to  college  [  122  1 
l^fe%  by  ftatute  i8  Eli^b  c.  6.  which  directs,  that  one 
third  of  the  old  rent,  then  paid,  fliould  for  the  future  be 
referved  in  wheat  or  malt,  referving  a  quarter  of  wheat  for 
each  6/.  9d.  or  a  quarter  of  malt  for  every  j^ / ;  of  that  the 
leflees  fliould  pay  for  this  fame  according  to  the  price  that 
wheat  and  malt  (hould  be  fold  for,  in  the  matktt  next  ad- 
joining  to  the  refpe;&ive  colleges,  oil  the  market-day  before 
the  rent  becomes  due.  This  is  faid  '  to  have  been  an  inven- 
tion  of  lord  tteafurer  Burleigh,  and  fi)r  Thomas  Smith,  then 
principal  fecretary  of  ftate  \  who,  obferving  how  greatly  the 
value  of  mohey  had  funk,  and  the  price  of  all  provifion^ 
fifen,  by  the  quantity  of  bullion  imported  from  the  new^ 
found  Indies,  (which  efTef^s  were  likely  to  iftcreafe  to  a 
greater  degree)  devifed  this  method  for  upholding  the  relre^ 
nues  of  colleges.  Their  forefight  and  penetration  has  in 
this  refpcft  been  very  apparent :  for,  though  the  rent  fo  re* 
fcrved  in  corn  was  at  firft  but  one  third  of  the  did  rent,  or 
half  of  what  was  ftill  referved  in  money,  yet  now  the  pto« 
portion  is  nearly  inverted  )  and  the  money  aridng  from  coni 
rents  is,  eommunibus  annh,  almoft  double  to  the  rents  referved 
in  money  (4). 

«  Cd«  Utt.  45.  X  Stry{k*s  uinalt  of  Elii. 
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(4)  The  price  of  a  quarter  of  wheat  being  at  prcfent  Hear  yo/. 
i|nd  che  collegel  receiving  a  quarter  of  wheac,  or  it's  valuer  for 
«rvery  13/.  41/.  which  they  are  paid  in  money,  it  follows  that  the 
corn  rcbt  will  be  in  proportion  to  the  money  rent  nearly  as  four  to 
%ne. 

fiut  b^tfa  thefe  rents  united  are  very  far  from  the  prefect  value* 
Cdlegcf  tberefbrei  in  order  to  obtain  the  differeDce,  generally  take 
a  fine  Upon  the  renewal  of  their  leafes.  It  was  a  great  obje£l  to 
Colleges  U>  redfaia  thofe  in  pofrefTion  from  making  long  leafes,  and 

Bb  t  impoveriibini^ 
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The  leafcs  of  beneficed  clergymen  are  farther  reftrained, 
ih  cafe  of  their  non-rcfidcnce,  by  ftatutcs  1 3  Eliz.  c,  ao, 
14  Eliz.  c.  11.  18  EHz.  c.  It.  and  43  Eliz.  c.  9.  which 
direft,  that  if  any  beneficed  clergyman  be  abfent  from  hfe 
cure  above  fourfcore  days  in  any  one  year^  he  fliall  not  only 
forfeit  one  year's  profit  of  bis  benefice,  to  be  diftributed 
i^  among  the  poor  of  the  parifli ;  but  that  all  leafes  made  by 
him,  of  the  profits  of  fuch  benefice,  and  all  covenants  and 
igreementB  of  like  nature,  fiiall  ceafe  and  be  void  (5) :  except 
in  the  tafe  of  licenfed  pluraliils,  who  are  allowed  to  demife 
the  living,  on  which  they  arc  non-refident,  to  their  curated 
Only ;  provided  fuch  curates  do  not  abfent  themfeives  above 
[  323  3  forty  days  in  any  one  year  (6).  And  thus  much  for  leafes, 
with  thirir  feveral  enlargements  and  reftriftions  ^ 

5.  An  exchange  is  a  mutual  grant  of  equal  interefts,  th6 
one  in  confideration  of  the  other.  The  word  "  exchange'' 
i3  fo  individually  requifite  and  appropriated  by  law  to  this 
(afe,  that  it  cannot  be  fupplied  by  any  other  word  or  ex« 

y  For  the  other  learning  lelating  to  years)  where  the  fubjcft  is  treated  in  a 
jeifesy  which  U  very  curioDs  and  4ift\i»  perfpicuous and mafterly  manner;  being 
iivc,  I  ixiuft  refet'thi  ((udent  th  3  Bac.      foppofed  to  be  extraAcd  from  a  manu- 

abridg.  295.  (title,  ftjfit  and  terms  fkr      icript  of  fir  Geoffrey  Gilbert. 
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impoveriihing  their  foccefTors  by  receiving  the  whole  value  of  the 
leafe  by  a  fine  s|t  the  commencement  of  the  term. 

The  corn  rent  has  made  the  old  rent  approach  in  fome  degree 
nearer  to  it's  prefent  value ;  otherwife  it  (hould  feem  the  principal 
aSvantige  of  a  com  rent  is  to  fecure  the  leiTor  from  the  efFcA  of  a 
fudden  fcarcity  of  corn. 

(5)  In  a  late  cafe  it  wai  determined >  where  an  incumbent  had 
leafed  his  ye^oryv  and  had  been  afterwilrds  abfent  for  more  than 
eighty  days  in  a  year,  that  his  tenant  could  not  maintain  an  ejefl- 
ment  again(l  a  ftranger  who  had  got  into  poirefTion  without  any  right 
or  thle  whatever.     2  T.  R.  749. 

(6)  If  the  curate  leafes  over,  thd  leafe  will  become  void  by  his 
abfcnce;  Hunt  not  by  the  abfencc  of  the  incumbent.  Giff,  ^4x5. 

13  preflid 
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prefled  by  any  circumlocution  *•  The  efbtes  exchanged 
mud  be  equal  in  quantity  * ;  not  of  valucy  for  that  is  imma- 
terialy  but  of  intcreft  /  as  fee-fimple  for  fee-fimple,  a  Icafe 
for  twenty  years  for  a  leafe  for  twenty  years,  ,9md  the  like* 
And  the  exchange  may  be  of  things  that  He  either  in. grant 
or  in  livery  ^.  But  no  Uvery  of  feifin,  even  in  exchanges  of 
freehold,  is  neceflary  to  perfed  the  conveyance  ^ :  for  each 
party  ftands  in  the  place  of  the  other  and  occupies  his  right, 
and  each  of  them  hath  already  had  corporal  pofleflton  of  his 
own  land.  But  entry  muft  be  made  on  both  (ides ;  for,  if 
either  party  die  before  entry,  the  exchange  is  void,  for  want 
of  fufficient  notoriety'.  And  fo  alfo,  if  two  parfon^*,  by 
content  of  patron  and  ordinary,  exchange  their  preferments ; 
and  the  one  is  prefented,  inftituted,  and  indudled,  and  the 
other  is  prefented,  and  inftituted,  but  dies  before  indu£tion; 
the  former  (hall  not  keep  his  new  benefice,  becaufe  the  ex- 
change was  not  completed,  and  therefore  he  (hall  return  back 
to  his  own  *.  For  if,  after  an  exchange  of  lands  or  other 
hereditaments,  either  party  be  cvifted  of  thofe  which  were 
taken  by  him  in  exchange,  through  dcfcft  of  the  other's  • 
title ;  he  Ihall  return  back  to  the  pofleflion  of  his  own,  by 
virtue  of  the  implied  warranty  contained  in  all  exchanges  \ 

6.  A  Partition,  is  when  two  or  more  joint-tenants^ 
coparceners,  or  tenants  in  common,  agree  to  divide  the 
lands  fo  held  among  them  in  feveralty,  each  taking  a  diftinfl  [  324  ] 
part.  Here,  as  in  fome  inftances,  there  is  9  imity  of  intereft, 
and  in  all  a  unity  of  pofleflion,  it  is  neceflary  that  they  all 
mutually  convey  and.aflure  to  each  other  the  feveral  eftates, 
which  they  are  to  take  and  enjoy  feparately.  By  the  com<> 
mon  law  coparceners,  being  compellable  to  make  partition, 
might  have  made  it  by  parol  only  *,  but  joint-tenants  and 
tenants  in  common  muft  have  done  it  by  deed :  and  in  both 
c^Tes  the  conveyance  muft  h;ive  been  perfected  by  livery  of 
feifii^s.    And  the  ftatutes  of  31  Hen.  VIII.   c.  1.    and 

« 

sCb.  LUt.  50,  5i«  '  Co.  Litt.  50.   ' 

«  Lite.  ^  649  65.  •  Perk.  §  aS8. 

k  Co.  Uct  51.  '  pag.  300. 

c  Uiu  §  6a.  %  Litt.  §  S50.    Co.  Litt  169. 
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J2  Hen.  Vin.  c.  32.  made  no  alteration  in  tliis  poink.  But 
fhe  (latute  of  frauds  29  Car,  II.  c.  3.  hath  now  abotifhed  this 
di{lin£lion|  and  ni^de  a  deed  in  all  cafes  necefTary. 

These  arc  the  feveral  fpecies  of  *primary^  of  arightai  coiW 
veyances.  Thofe  which  remam  are  of  the  frcwidary^  or 
ierivativf  fort;  which  prefuppofe  feme  other  conveywice 
precedent,  and  only  ferre  to  enlarge, -confirm,  alter,  reilmmt 
reilore,  or  transfer  the  intereft  gnolted^  by  indi  original  con* 
vepnce.     As, 

7.  Releases*,  which'  are  a  ^i^charge  or  coiiiveyance  of  a 
man's  right  in  lands  or  tenements,  to  another  that  hath  fbme 
former  eftate  in  pofleifion*  The  words  generally  ufed  therein 
are  <<  rcmifcd,  releafed,  and  for  ever  quit-claimed  ^  "  Axui 
thefe  releafes  may  enure  either,  i.  By  way  of  enlarging  am 
ijlatty  or  enlarger  reflate :  as,  if  there  be  tenant  for  life  or 
years^  remainder  to  another  in  fee,  and  he  in  remainder 
releafes  all  his  right  to  the  particular  tenant  and  his  heirs, 
this  give^  bim  the  edate  in  fee  ^  But  in  this  cafe  the^releflee 
mufl  be  in  pojjeffion  of  fom^  eftate,  for  the  releafe  to  work 
upon  ;  for  if  there  be  leflce  for  years,  and  before  he  enters 
and  is  in  pofTelBon,  the  Ie0br  releafes  to  him  all  his  right  in 
the  reverfion,  fuch  releafe  is  v6id  for  want  of  pofleffioh  in 
the  releflee\  2.  By  way  of  pafflng  an  eftete^  or  fmtter 
F eftate:  as  when' one  of  two  coparceners  releafeth  all  her 
C  3^5  ]  right  to  the  other,  this  pafieth  thefee-iimi^  of  the  whole  ^. 
And  in  both  thcfe  cafes  there  muft  be  x  privity  of  eftafe  be- 
tween the  relefior  and  releflee  ^  \  that  ii,  one  of  their  eftates 
muft  be  fo  related  to  the  other,  iad  to  mabe  but  one  and  th^ 
fame  eftate  ifi  law.  3.  By  way  of  ^afif^  a  rights  or  mitter 
te  droit ;  as  if  a  man  be  difleifed,  and  releafeth  to  his  diffeifor 
ill  his  right ;  hereby  the  difleifor  afcqtiifes  a  new  right,  which 
changes  the  quality  of  his  eftate,  aial'rsnders  dnt  lawful  which 
before  was  tortious  or  wrOi^gfoi  \  *  4.  By  way  of  extingtiift^ 

$pent :  as  if  m  j  tenant  for  life  make^  a  leafe  to  A  for  Ufcj  re- 

k  I  . .    . .  • 

k Utt.  §44S'  *Ca  Litt.  973. 

«  UhI.  ^465-  »  i**'^  »7»»  »71« 

*/4W.'|459*  ■Utt.  §*66, 
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inainder  to  B  tnd  his  heir8>  and  I  relcafe  to  A ;  this  extinguiihes 

jny  right  to  the^rcvcrfion,  and  (hall  enure  to  the  advantage  of 

B's  remainder  as  well  as  of  A's  particular  eflate  \    5-  By  way 

^tntrjandfeofftnent :  as  if  there  be  two  joint  flifleifonBy  and  the 

difleifee  releafes  to  one  .of  them,  he  ih^U  be  fole  feifed,  an4 

ihall  keep  out  his  former  companion ;  which  is  the  fame  19 

efie£l:  as  if  the  difleifee  Jiad  entered,  and  thereby  put  an  end  19 

the  difleifin,  and  afterwards  l^ad  enfeoffed  one  of  the  difleifors 

in  fee  K  And  hereupon  we  may  obferve,  that  when  a  man  ha^ 

in  himfelf  the  pofiefiioii  of  lands,  he  mud  at  the  common  law 

convey  the  freehold  by  feoffment  and  livery  ;  which  makes  t  '  ^ 

notoriety  in  the  country :  but  if  a  man  hsvs  only  a  right  or  a 

future  intereft,  he  may  convey  that  right  or.  intereit  by  a  merp 

relcafe  tbhun  that  is  in  poiTcffion  of  the  land :  for  the  occupanqf 

«f  the  releffee  is  a  matter  of  fufEcient  notoriety  already. 

X 

8.  A  CONFIRMATION  5s  of  2  nature  nearly  allied  to  a  re- 
lcafe. Sir  Edward  Coke  defines  It  '^  to  be  a  conveyance  of 
an  cftate  or  right  hi  effty  whereby  a  voidable  cftatc  is  made 
fure  and  unavoidable,  or  whereby  a  particular  eflate  is  in- 
creafed  :  and  the  words  of  making  it  are  thcfe,  -<'  have  given, 
•*  granted,  ratified,  approved,  and  confirmed'."  An  in- 
ftance  of  the  firft  branch  of  the  definition  is,  if  tenant  for 
life  leafeth  for  forty  years,  and  dietli  during  that  term  ;  here 
the  leafe  for  years  is  voidable  by  him  in  reverfion  :  yet,  if  he  • 

hath  confirmed  the  edate  of  the  leflee  for  years,  before  the  [  325  1 
death  of  tenant  for  life,  it  is  no  longer  voidable  but  fure'. 
The  latter  branch,  or  that  which  tends  to  the  increafe  of  a 
particular  eftate,  is  the  fame  in  all  refpe£ls  with  that  fpecies 
of  releafe,  which  operates  by  way  of  enlargement. 

9.  A  SURRENDER,  fm'fumnddttio^  or  rendering  up,  is  of 
a  nature  direflly  oppofite  to  a  releafe  ;  for,  as  that  operates 
by  ^he  greater  eftate's  defcending  .upon  the  lefs,  a  furrender 
18  the  falling  of  a  lefs  eflate  into  a  greater.  It  is  defined  S  a 
yielding  up  of  an  eftate  for  life  or  years  to  him  that  hath  the  im« 

^JUid,  ^470.  '  Lift.  \  515.  531. 

#  Co.  Litt.  17s.  •  Litt.  \  516. 

%  I  lBft.a9^.  <  Co.  Lici.  337« 
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mediate  reverfion  or  remainder^  wherein  the  particular  eftate 
may  merge  or  drown,  by  mutual  agreement  between  them* 
It  is  done  by  thefe  words,  *'  hath  furrendered,  granted,  and 
**  yielded  up."  The  furrenderor  muft  be  in  pofieflfion  ";  and 
the  furrenderee  muft  have  a  higher  eftate,  in  which  the  eftate 
f urrendered  may  merge :  therefore  tenant  for  life  cannot  fur- 
render  to  him'in  remainder  for  years  ^.  In  a  furrendcr  there  is 
no  occafion  for  livery  of  feifin  '}  for  there  is  a  privity  of  eftate 
'between  the  furrenderor,  and  the  furrenderee ;  the  one's  par- 
ticular eftate,  and  the  other's  remainder  are  one  and  the  fame 
eftate;  and  livery  having  been  once  made  at  the  creation  of 
it,  there  is  no  necellity  for  having  it  afterwards.  And,  for 
the  fame  reafon,  no  livery  is  required  on  a  releafe  or  con- 
firmation in  fee  to  tenant  for  years  or  at  will,  though  a  free- 
hold thereby  pafles :  fince  the  reveriion  of  the  releflbr,  or  con- 
firmor,  and  the  particular  eftate  of  the  releflce,  or  confirmee, 
are  one  and  the  fame  eftate ;  and  where  there  is  already  a 
poiTeiEon,  derived  from  fuch  a  privity  of  eftate,  any  farther 
icliyery  of  pofTeiTion  would  be  vain  and  nugatory  . 

19.  An  a/Jignment  is  properly  a  transfer,  or  making  over 
to  another,  of  the  right  one  has  in  atij  eftate ;  but  it  is  ufually 
applied  to  an  eftate  for  life  or  years.  And  it  differs  from  a 
leafe  only  in  this  :  that  by  a  leafe  one  grants  an  intereft  lefs 
C  3^7  J  A^n  his  own,  referving  to  himfelf  a  reverfion ;  in  aiTign- 
ments  he  parts  with  the  whole  property,  and  the  aflignee 
ft^nds  to  V  all  intents  and  purpofes  in  the  place  of  the 
>iEgnor(7). 

■  Co.  Litt,  338.  X  Co.  Litt.  50. 

w  Perk.  §  589.  y  Litt.  §  460. 
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(7)  This  is  far  from  being  univerfally  true ;  for  there  are  a  great 
variety  of  diftinfbions  when  the  aflignee  is  bound  by  the  covenants 
of  the  ailignor,  and  when  he  is  not;  The  general  rule  is,  that  he 
is  bound  by  all  covenants,  which  run  with  the  land ;  but  not  by 
collateral  cov(enants»  which  do  not  run  with  the  land.  As  if  a 
leiTee  covenants  for  himfelfj  executors,  and  adminiilrators,  con-* 
cerning  a  thing  not  in  exiilence,  as  to  build  a  wall  upon  the  premifes» 

the 
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II.  A  DEFiuzANCE  IS  %  colUtCTal  deed,  made  at  the 
fame  time  with  a  icoffment  or  other  conveyance,  containing 
certain  conditions,  upon  the  performance  of  which  tl^e  ellatc 
then  created  may  be  defeated*  or  totally  undone.  And  in 
this  manner  mortgages  were  in  former  times  ufually  made ; 
the  mortgagor  enfeoiSng  the  mortgagee,  ancl  he  at  the  fame 
time  executing  a  deed  of  defeasance,  whereby  the  feoffment 
was  rendered  void  on  repayment  of  the  money  borrowed  at  a 
certain  day.  And  this,  when  executed  at  the  fanie  time  with 
the  original  feoffment,  was  confidered  as  part  of  it  by  the 
ancient  law ' ;  and,  therefore  only,  indulged :  na  fubfequent 
fecret  revocation  of  a  folemn  conveyance,  executed  by  livery 
of  feifin,  being  allowed  in  thoCc  days  of  fimplicity  and  truth ; 
,^hough,  when  ufes  were  afterwards  introduced,  a  revocation 
of  fuch  ufes  was  permitted  by  the  courts  of  equity.  But 
things  that  were  merely  executory,  or  to  be  completed  by 
matter  fubfequent,  (as  rents,  of  which  no  feifin  could  be  had 
lill  the  time  of  payment  ^  and  fo  alfo  annuities,  condition^ 
warranties,  and  the  like)  were  always  liable  to  be  recalled  by 
defeazances  made  fubfequent  to  the  time  of  their  creation^. 

II.  There  yet  remain  to  be  fpoken  of  fome  few  convey- 
ances, which  have  their  force  and  operation  by  virtue  of  th^ 
Jlatute  of  ufa. 

Uses  and  irufis  are  in  their  original  of  a  nature  very  Gml- 
lar^  or  rather  exactly  the  fame :  anfwcring  more  to  ^tfideU 

"*•  From  the  French  verb  iefaircy  in-  *  Co.  Litt.  236. 

feHum  nidtrt*  ^  Uul.  237. 
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the  adignee  will  not  be  bound ;  but  in  that  cafe,  the  aflignee  will 
be  bound,  if  the  leiTce  has  covenanted  for  hlmfelf  and  affigns. 
The  aiCgnee  in  no  cafe  is  bound  by  the  covenant  of  the  leflee,  to 
build  a  houfe  for  the  leffor  any  where  off  the  premifes,  or  to  pay 
money  to  a  Granger.  Spencer's  cafe,  5  Ce.  16.  The  aflignee 
is  not  bound  by  a  covenant  broken  before  affignfient.  3  Burr, 
1 27 1*  See  Com.  Dig.  Covenant,  .  But  if  an  underleafe  is  made 
even  for  a  day  lefs  than  the  whole  term,  the  underleffee  is  not 
liable  for  rent  or  covenants  to  the  original  leffee,  like  an  aflignee 

of  the  whole  tem.  D^u^.  i;^. 
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€ommiJp4m  tliiin  the  ufus^fruSltifoi  the  civil  law ;  i^hich  latter' 
was  the  tetnpcrary  right  of  ufing  a  thing',  wttlK>ut  having  the 
ultimate  property,  or  full  dominion  of  the  fubAance  ^.     But 
the  JiJtl  commtffumy  which  ufoalfy  was  created  by  wi!>,  was 
I  3^^  J  the  difpofal  of  an  inheritance  to  one,  in  confidence  that  he 
Hiould  convey  it  or  difpofe  of  the  profits  at  die  wtil  of 
another.     And  it  was  the  bufinefs  of  a  particular  magillrate, 
the  praifor  fdet  comtmffarius^  inftitutcd  by  Augttftos,  to  cn^ 
force  the  obfcrvancc  of  this  confidence  ^.    So  that  the  right 
thereby  given  was  looked  upon  as  a  vefted  right,  and  entitled 
to  t  remedy  from  a  coiirt  of  juftxce  :  which  occafioned  that 
Xnovi^n  divifion  of  rights  by  the  Roman  law,  into  ////  kgtti* 
^nuniy  a  legal  right,  which  was  remedied  by  the  ordinary 
rourfc  of  law  ;  jus  fidudanum^  a  right  in  truft,  for  which 
there  was  a  remedy  in  conftience  \  T^nA  jus  precarium^  a  right 
in  courtefy,  for  which  the  remeily  was  only  by  intreaty  or 
rcqaeil  *.     In  our  hw,  a  ufe  might  be  ranked  under  the 
rights  of  the  fccoiKl  kind  ;  being  a  confidence  repofed  in  ano* 
thcr  who  was  tenant  of  the  land,  or  ierre-ttnanty  that  hfc 
"iliould  difpofe  of  the  Innd  according  to  the  intentions  of  cejit^ 
que  uje^  or  him  to  whofe  ufe  it  was  granted,  and  fuffcr  him 
to  take  the  profits  ^    As,  if  a  feoffment  was  made  to  A  and 
hi&  heirs,  to  the  ufe  of  (or  in  truft  for)  B  and  his  heirs  \  here 
at  the  common  law  A  the  ierre-tenant  had  the  legnl  property 
and  poflcfllon  of  the  Imd,  but  B  the  ccjtuy  que  ufe  was  in 
confcience  and  equity  to  have  the  profits  and  difpofal  of  it»* 

This  notion  was  tranfplanted  into  England  from  the  civil 
law,  about  the  clofe  of  the  reign  of  Edward  ill  S  by  means 
of  the  foreign  ecclcfiaftics  ;  who.  introduced  it  to  evade  the 
ftatutes  of  mortmain,  by  obtaining  grants  of  lands,  not  to 
their  religions  houfes  direflly,  but  lo  the  ufecf  the  religious 
boufes  ^ :  which  the  cl^ical  chancellors  of  thofe  times  held 
to  be  Jidei'ccmmijpty  and  binding  in  confcience ;  and  there- 
fore aflumcd  the  jurifdiftion,  which  Auguftus  had  vefted  in 

»ry.  7.1.1.  'Fbwj.  3^2, 

^  I-fi,  %.  fit.  13.  f  Stat.  50  Edw.  in.  c.  6.  j  Rich.  II. 

i  rf.  43.  afi.  1.  Bacon  Oft  ufes.  $•.      c-  9-     1  Rep.  135. 
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hUpraetofj  of  compelling  the  execution  of  fuch  trufts  in  the 
court  of  chancery.  And,  as  it  was  mod  cafy  to  obtain  fuch 
grants  from  dying  perfons,  a  maxim  was  edablifhed,  that 
though  by  law  the  lands  themfelves  were  not  devifable,  yet 
if  a  teftator  had  enfeoffed  another  to  his  own  ufe,  and  fo  was 
poflcfled  of  the  ufe  only,  fuch  ufe  was  devifable  by  will.  But  [  320  J 
yrc  have  feen  *  how  this  evafion  was  crufhed  in  it's  infancy^ 
by  flat^te  15  Ric.  II.  c.  5.  with  refpe£t  to  religious  houfes. 

-  Yet,  the  idea  being  once  introduced,  however  feiudu* 
lently,  it  afterwards  continued  to  be  often  innocently,  and 
fometimes  very  laudably,  applied  to  a  number  of  civil  pur^^ 
pofes  :  particularly  as  it  removed  the  reftraint  of  alienations 
by  will,  and  permitted  the  owner  of  lands  in  his  lifetime  to 
make  various  defignations  of  their  profits,  as  prudence,  or 
juftice,  or  family  convenience,  might  from  time  to  time  re- 
quire. Till  at  length,  during  our  long  wars  in  France  and 
the  fubfequent  civil  commotions  between  the  houfes  of  York 
and  Lancailer,  ufes  grew  almoft  univerfal :  'through  the  de« 
fire  that  men  had  (when  their  lives  were  continually  in 
hazard)  of  providing  for  their  children  by  will,  and  of  fe* 
curing  their  eftates  from  forfeitures ;  when  each  of  tlic 
Contending  parties,  as  they  became  uppcrmoft,  alternately 
attainted  the  other.  Wherefore  about  the  reign  of  Edward  IV, 
(before  whofe  time,  lord  Bacon  remarks*',  there  arc  not  Gx 
cafes  to  be  found  relating  to  the  doctrine  of  ufes)  the  courts 
of  equity  began  to  reduce  them  ]to  fomcthing  of  a  regu^r 
fyftem. 

OltiGiNALLT  it  was  held  that  the  chancery  co«M  give  no 
relief,  but  againft  the  very  perfon  himfeif  intruded  for  cf/luy 
que  ufe^  and  not  againft  his  heir  or  alienee.  This  was  ^«- 
tered  in  the  reign,  of  Henry  VI,  with  rcfpe£l  to  the  heir'^ 
and  afterwards  the  fame  rule,  by  a  parity  of  reafon,  was  ex- 
tended to  fuch  alienees  as  had  purchafed  either  without  a 
valuable  confidcratton,  or  with  an  exprefs  notice  of  the  ufe  *• 

lpage«7s.  IV.  6. 

k  on  ufes.  313,  m  Kellw.  4S.     Bacon  of  vftt.  31a. 

l)CeJ|w.  4s.    Ytvbook*    ss  Edv* 
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But  a  purchafbr  for  a  valuable  confideration,  without  notice^ 
might  hold  the  land  difcharged  of  any  truft  or  confidence. 
And  alfo  it  was  held,  that  neither  the  king  or  queen,  on 
account  of  their  dignity  royal  ",  nor  any  corporation  aggro- 
[  330  ]  gate,  on  account  of  it's  limited  capacity  %  could  be  feifed  to 
any  ufe  but  their  own ;  that  is,  they  might  hold  the  landsf 
but  were  not  compellable  to  execute  the  truft.  And,  if  tlie 
feoffee  to  ufes  died  without  heir,  or  committed  a  forfeiture 
or  married,  neither  the  lord  who  entered  for  his  efcheat  or 
forfeiture,  nor  the  hufband  who  retained  the  poiTeflion  as  te- 
liant  by  the  cprtefy,  nor  the  wife  to  whom  dower  was 
ailigned,  were  liable  to  perform  the  ufe  p  ^  becaufe  they  wera 
not  parties  to  the  truft,  but  came  in  by  a£l  of  law  ;  though 
doubtlefs  their  title  in  reafon  was  no  better  than  that  of  the 
heir.  . 

On  the  other  hand  the  ufe  itfelf,  or  intcreft  of  ce/lNy  que 
ufe^  was  learnedly  refined  upon  with  many  elaborate  diftinc- 
tions.  And,  i.  It  was  held  that  nothing  could  be  granted 
to  a  ufe,  whereof  tlie  ufe  is  infeparable  from  the  pofieflion ; 
as  annuities,  ways,  commons,  and  authorities,  quae  ipfo  u/h 
confmnuntur  ^  .*  or  whereof  the  feifin  could  not  be  inilantly 
given.'.  2.  A  ufe  could  not  be  raifed  without  a  fufHcient 
confideration.  For  where  a  man  makes  a  feoffment  to  ano- 
ther  without  any  confideration,  equity  prefumes  that  he 
meant  it  to  the  ufe  of  himfelf ' :  unlefs  he  exprefsly  declares 
t  it  to  be  to  the  ufe  of  another,  and  then  nothing  (liall  be  pre* 

fumed  contrary  to  his  own  exprei^lons^  But,  if  either  a 
*  good  or  a  valuable  confideration  appears,  equity  will  imme* 
diately  raife  a  ufe  correfpondent  to  fuch  confi<}eration " 
3.  Ufcs  were  defccndible  according  to  the  rules  of  the  com-* 
men  laWy  in  the  cafe  of  inheritances  in  pofieffion  * ;  for  in 
this  and  many  other  xti^tQ^  aequitas  fequkur  legem^  and  can« 

B  Bro.  Abr.  tit,  Feoffm*  at  ujtu  31.  r  Cro.  Eiiz.  4«i. 

•Bacon  of  ufes.  346,  ^47.  •  See  page  296. ' 

o  Bro.  Abr,  tit   Feoffm,  al  vjet  4e.  t  t  And.  37. 

Bacon.  347.  u  Moor.  6S4. 

P  I  Rep.  122.  w  2  Roll.  Abr.  780. 
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not  eftablifli  a  different  rule  of  property  from  that  which  the 
law  has  eftabliflied.  4.  Ufe9  might  be  affigned  by  fecret 
deeds  between  the  parties  ',  or  be  devifed  by  lad  will  and 
teftament  f :  for,  as  the  legal  eftate  in  the  foil  was  not  tranf- 
ferred  by  thefe  tranfaAions,  no  livery  of  feifm  was  necefikry ;  C  33^1 
and,  as  the  intention  of  the  parties  was  the  leading  principle 
in  this  fpecies  of  property,  any  inftrument  declaring  that  in« 
tention  was  allowed  to  be  binding  in  equity.  But  cefiuy  que 
tife  could  not  at  common  law  aliene  the  legal  intereft  of  the 
lands,  without  the.  concurrence  of  his  feoffee  * ;  to  whom  he 
was  accounted  by  law  to  be  only  tenant  at  fufferance  *. 
5«  Ufes  were  not  liable  to  any  of  the  feodal  burthens )  an4 
particularly  did  not  efchfat  for  felony  or  other  defe£l  of 
blood  \  Sqx  efcheats,  ^c.  are  the  confequence  of  tenure^  and 
ufes  are  held  of  nobpdy :  but  the  land  itfelf  was  liable  to 
efcheat,  whenever  the  blood  of  the  feoffee  to  ufes  was  extin. 
guifhed  by  cri(ne  or  by  defe£l ;  and  the  lord  (as  was  before 
obfervcd)  might  hold  it  difcharged  of  the  ufe  \  6.  No  wife 
could  be  endowed,  or  hufband  have  his  curtefy,  of  a  ufe  ^ : 
for  no  truft  was  declared  for  their  benefit,  at  the  original 
grant  of  the  eftate.  And  therefore  it  became  cuftomary, 
when  mod  eftates  were  put  in  ufe,  to  fettle  before  marriage 
fome  joint  eftate  to  the  ufe  of  the  hufband  and  wife  for  their 
lives  ;  which  was  the  original  of  modem  jointures  ^*  7.  A 
ufe  could  not  be  extended  by  writ  of  elegit^  or  other  legal  pro* 
cefs,  for  the  debts  of  cefttty  que  ufe  *•  For,  being  merely  a 
creature  of  equity,  the  common  law,  which  looked  no  farther  • 

than  to  the  perfon  aflually  feifbd  of  the  land,  could  award  no 
procefs  againft  it* 

It  is  impra£licable,  upon  our  prefcnt  plan,  to  purfue  the 
doftrine  of  ufes  through  all  the  refinements  and  niceties, 
which  tlie  ingenuity  of  the  times  (abounding  in  fubtile  dif* 
quifitions)  deduced  from  this  child  of  the  imagination }  when 
once  a  departure  was  permitted  from  the  plain  fimple  rules  of 

s  Bacon  ofulet.  311.  h  Jenlc*  190*  ■ 

1  Uid,  308.  e  ^  Rep,  I.    2  And.  7  j- 

<  Stat.  I  Ric.  UI.  c.a«  ^  ^9t  pag.  137. 

•  Bro.  Mr.  WtJ.  23.  •  i^ro.  4kr.  r*r.  txuutUnt.  90. 
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property  eftabliihed  by  the  ancietit  ]aw»  Thefe  principsd  ouU 
lines  will  be  fully  fufficient  to  fliew  the  ground  oF  lord  Bacon's 
complaint  f,  that  this  courfe  of  proceeding  <<  was  turned  to 
deceive  many  of  their  juft  and  reafonable  rights.  A  maai 
that  had  caufe  to  fuc  for  land,  knew  not  agninft  whom  to 
[  332  ]  <«  brbghisadtonyorwhowastheownerof  it.  The  wife  Was 
<*  defrauded  of  herthirds;  the  huiband  of  his  cuftefy;  the  lord 
^  of  his  wardfliip)  relief^  herior,  and  efcheat ;  the  creditor- 
<^  of  his  extent  for  debt ;  and  the  poor  tenant  of  his  leafe/ 
To  remedy  thefe  inconventencies  abundance  of  (latutes  were 
provided^  which  made  the  lands  liable  to  be  extended  by  the 
cteditors  of  cefisiy  que  ufi^y  allowed  anions  for  the  freehold 
to  be  brought  agaiail  him»  if  in  the  a£lual  pernancy  or  en* 
joyment  of  the  profits^ ;  made  hkn  Ibble  to  a£lions  of  wa1le<; 
cftablifhed  his  conveyances  and  leafes  made  without  thecon**- 
currence  of  his  feoffees  ^ ;  and  gave  the  lord  the  wardfliip  o£ 
his  heir^  with  certain  other  feodal  perquifites  K 

These  provifions  all  tended  to  caotxitxceftuyqueufi  as  the 
real  owner  of  the  eftate ;  and  at  let^^th  that  idea  was  canied 
into  full  cfFc£k  by  the  ftatute  27  Hen.  VUL  c.  10.  which  is 
ufually  called  xh<^Jlatute  ofufts^  or,  in  conveyances  and  plead-' 
ingSy  the  ftatttte^or  tramf erring  ufes  into  poffejfion.  The  hint 
feems  to  have  been  derived  from  what  was  done  at  the  accef* 
fion  of  king  Richard  III ;  who  having,  when  duke  of  Glou« 
cefter,  been  frequently  made  a  feoffee  to  ufes,  would  upon 
the  afiumption  of  the  crown  (as  the  law  m^s  then  underftood)- 
have  been  entitled  to  hold  the:  lands  difcharged  of  the  uTe^ 
But,  to  obviate  fo  notorious  an  inju(ticc«  an  zGt  of  parliament 
was  immediately  pafled  "*,  which  ordaincJ,  that,  where  he 
had  been  fo  enfeoffed  jointly  with  other  perfons,  the  land 
fliouUl  veil  in  the  other  feoffees,  as  if  he  had  never  been 
named ;  and  that,  where  he  (lood  folely  enfeoffed,  the  eftates. 

f  Uie  of  the  liM«  153.  1  Sue.  1 1  Hen.  VI.  c.  5. 

>  Sur.  5o£dw.  111.  c.  6.  %  Ric.ll.  i^Stat.  x  Ric.IIl.c.  i. 

fffl*.  a.  c.  3.     i9Hen.  VU.  c   15.  I  Sue  4  Hen*  VII.  c«  if.   19  Hca«(^ 
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itfelf  (hould  vcft  in  cefluy  qunufexn  Wkt  mnnner  otf  he  had  clv^ 

ufe.     And  To  the  ilacute  of  Henry  Vlil.  after  recUiug  the 

ra riotts  inconveniences  bcforc^mentioned,  and  many  others^ 

cna£ls,  that  *^  when  any  perfon  fluU  be  fti/id  of  lands»  l^c* 

*<  to  the  ufe,  confidencei  of  truft»  of  any  other  perfon  or  body 

^  politic,  the  perfon  or  corporation  entitled  to  the  ufe  III  fee-  [  333  ^ 

*^  iimpls,  fee^tail,  for  life,  or  years,  or  otherwife^  fliail  from 

^  thenceforth  Cband  and  be  fetfed  or  poileQed  of  the  land,  (sV* 

<*  of  and  in  the  like  eftates  as  they  have  in  the  ufe,  truft,  or 

^  confidence ;  and  tha^the  eftate  of  the  perfon  fo  £ei&d  to 

^  ufes  (hall  be  deemed  to  be  in  him  or  them  chat  hav«  the 

^  ufe,  in  fuch  quality,  manner,  form,  and  condition,  as  they 

«<  had  before  in  the  ufe.''    The  ftatute  thus  executa  the  ufe, 

as  our  lawyers  term  it ;  that  is,  it  conveys  the  pofieiGon  ta 

the  ufe,  and  transfers  the  ufe  into  pofleffion :  thereby  making 

€tfi^f  que  ufe  complete  owner  of  the  lands  and  tenements,  as 

well  at  law  as  in  equity. 

The  ftatute  having  thus,  not  aboliOied  the  conveyance  to 
ufes,  but  only  annihilated  the  intervening  eftate  of  the  CeolTee^ 
and  turned  the  intcrjft  of  cejluy  que  ufe  into  a  legal  inftead  of 
an  equitable  ownerfliip }  the  courts  of  common  law  began  to 
take  cognizance  of  ufes,  inftead  of  fending  the  party  to  feek 
his  relief  in  chancery.  And,  confidering  them  now  as  merely 
a  mode  of  conveyance,  very  mmny  of  the  rules  before  cfta- 
blifticd  In  equity  were  adopted  with  improvements  by  the 
judges  of  the  common  law.  The  fame  perfons  only  were 
held  capable  of  being  fcifed  to  a  ufe,  the  fame  confiderations 
wcfe  neceflTary  for  railing  it,  and  it  could  only  be  raifed  of 
the  fame  hereditaments,  as  formerly.  But  as  the  ftatute, 
the  inftant  it  was  raifed,  converted  it  into  an  a£lunl  pofllflion 
of  the  land,  a  great  number  of  the  incidents,  that  formerly 
attended  it  in  it*s  Ikluciary  ftatc,  were  now  ut  an  end.  The 
land  could  not  efcheat  or  be  forfeited  by  th<  a£l  or  defe£l  of 
the  fcofFve,  nor  be  aliened  to  any  purchafor  difcharged  of  the 
ufe,  nor  be  liuble  to  dower  or  curtcfy  on  account  of  the  feifiii 
of  fuch  fcoiTce ;  becaufe  the  legal  eftate  never  refts  in  him  for 
a  m«meHt,  but  is  inftantaneoufly  transferred  to  c^uj  que  ufe, 

as 
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as  foon  as  the  ufe  is  declared.  And,  as  die  ufe  and  the  land 
were  now  convertible  terms,  tliey  became  liable  to  dower^ 
curtefy,  and  efcheat,  in  confequence  of  the  feifin  of  c(/fuy  que 
vfif  who  was  now  become  the  terre-tenant  alfo  \  and  they 
Kkewife  were  no  longer  devifable  by  wiii. 

[  334  3  THEvariousneceflitiesof  mankind  induced  alfo  the  judges 
very  foon  to  depart  from  the  rigour  and  fimplicity  of  the 
rules  of  the  common  law,  and  to  allow  a  more  minute  and 
complex  con(lru£lion  upon  conveyances  to  ufes  than  upon 
others  Hence  it  was  adjudged,  that  the  ufe  need  not  always 
be  executed  the  inftant  the  conveyance,  is  made :  but,  if  it 
cannot  take  efFe£l  at  that  time,  the  operation  of  the  ftatute 
may  wait  till  the  ufe  (hall  arife  upon  fome  future  contin- 
gency, to  happen  within  a  reafonablc  period  of  time ;  and  in 
the  niean  while  the  antient  ufe  fliall  remain  in  the  original 
grantor :  as,  when  lands  are  conveyed  to  the  ufe  of  A  and  B, 
after  a  marriage  fhall  be  had  between  them ",  or  to  the  ufe  of 
A  and  his  heirs  till  B  (hall  pay  him  a  fum  of  money,  and 
then  to  the  ufe  of  B  and  his  heirs  *•.  Which  doctrine,  when 
devifes  by  will  were  again  introduced,  and  confidered  as  equi- 
valent in  point  of  condnidtion  to  declarations  of  ufes,  was 
alfo  adopted  in  hvonr  o{  executory  dei*i/es^.  But  herein  thefct 
which  are  called  contingent  or  Jf  ringing  ufes,  differ  from  an 
executory  devife  \  in  that  there  mufl;  be  a  perfon  feifcd  to  fuch 
ufes  at  the  time  when  the  contingency  happens,  elfe  they  can 
never  be  executed  by  the  ftatute ;  and  therefore  if  the  eftate 
of  the  feoffee  to  fuch  ufe  be  deftroyed  by  alienation  or  other- 
wife,  before  the  contingency  arifes,  the  ufe  is  deftroyed  for 
CA'er  ** :  whereas  by  an  executory  devife  the  freehold  itfelf  is 
transferred  to  the  future  dcvifee.  And,  in  both  thcfe  cafes^ 
a  fee  may  be  limited  to  take  effect  after  a  fee ' ;  becaufe, 
though  that  was  forbidden  by  the  common  law  in  favour  of 
the  lord's  efchcat,  yet  when  the  legal  eftate  was  not  ex- 
tended beyond  one  fee*rimple|  fuch  fubfequent  ufes  (after  a 

n  2  Roll.  Abr.  791.   Cni.  Eliz  4^9.      ^  i  Rep.  i^*  i  ^S.     Cro.  EKc  439* 
^  Pro  Ahr,  rit.  Tc'ffm.  ulujti,  30.  »  Pollcxt.  7S.   10  Mod.  413. 
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We  in  fee)  were  before  the  ftatute  permitted  to  be  limited  in 
lequitT ',  and  then  the  ftatute  executed  the  legal  eftatc  in  tha 
fame  nianner  as  the  ufe  before  fubfifled.  It  was  alfo  held, 
that  a  ufe>  though  executed,  may  change  from  one  to  another 
by  circum(lan<^es  ex pbftfaBo *  i  as,  if  A  makes  a  feoffment  r  oo ^  i 
to  the  ufe  of  his  intended  wife  and  her  eldeft  fon  for  their 
lives,  upon  the  marriage  the  wife  takes  the  whole  ufe  in  feve*- 
raity  \  and,  upon  the  birth  of  a  lion,  the  ufe  is  executed  jointly 
in  them  both^  This  is  fometimes  called  zftcofidary^  fome- 
times  ^Jbifiingf  ufe.     And,  whenever  the  ufe  limited  by  the  ' 

deed  expires,  or  cannot  veft,  it  returns  back  to  him  wh^ 
raifed  it,  after  fuch  expiration  or  during  fuch  impoflibility) 
•ind  is  Ailed  a  refullwg  ufe.  As,  if  a  man  makes  a  feoffment 
to  xhe  ufe  of  his  intended  wife  for  life,  with  remainder  to  the 
ufe  of  her  firft-bom  fon  in  tail ;  herCj  till  he  marries,  the  ufe 
refults  bsick  to  himfelf ;  after  marriage,  it  is  executed  in  the 
wife  for  life ;  and,  if  flie  dies  without  iffue,  the  whole  refults 
back  to  him  in  fee ".  It  was  likewife  held,  that  the  ufes  ori- 
ginally declared  may  be  revoked  at  any  future  time,  and  new 
iifes  be  declared  of  the  land,  provided  the  grantor  referved  to 
himfelf  fuch  a  {K)wer  at  the  creation  of  the  eflate ;  whereas 
the  utmoft  that  the  common  law  would  allow,  was  a  deed  of 
defeazance  coeval  with  the  grant  itfelf(and  therefore  efteemed 
a  part  of  it)  upon  events  fpecifically  mentioned  w.  And,  in  i 
cafe  of  fuch  a  revocation,  the  old  ufes  were  held  inftantly  to 
ceafe,  and  the  new  ones  to  become  executed  in  their  ftead  *. 
And  this  was  permitted,  partly  to  indulge  the  convenience, 
and  partly  the  caprice  of  mankind ;  who  (as  lord  Bacon  ob- 
fervcs  y)  have  always  a{Fe£led  to  have  the  difpofition  of  their 
property  revocable  in  their  own  time,  and  irrevocable  ever 
afterwards. 

BV  this  equitable  train  of  decifions  in  the  courts  of  law, 
tlie  power  of  the  court  of  chancery  over  landed  property  will 
greatly  curtailed  and  diminiChed.     But  one  or  two  technical 

•  Bro.  Mr,  Ik,  Ffffm.  W  ufeu  30#    *  *  See  ptg.  317. 

t  Bacon  of  ufes.  351.  *  Co.  Lirt.  237. 
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fcruplcs,  ivhich  the  judges  found  it  hard  to  get  over,  rcftorcd 
it  with  tenfold  increafe.     They  held,  in  the  firft  placC,  that 
*«  no  ufe  could  be  limited  on  a  ufe «,"  and  that  when  a 
man  bargains  and  fells  his  land  for  money,  which  raifcs  a 
ufe  by  implicacion  to  the   bargainee,    the  limitation  of   a 
farther  ufe  to  another  pcrfon  is  lepugnant,  and  therefore 
[33^3  void  *-     And  therefore,  on  a  feoffment  to  A  and  his  heirs,  to 
the  ufe  of  B  and  his  heirs,  in  truft  for  C  and  his  heirs,  they 
held  that  the  ftatu^c  executed  only  the  firft  ufe,  and  that  the 
fecond  was  a  mere  nullity :  not  adverting,  that  the  iaftant  the 
firft  ufe  was  executed  in  B,  he  became  feifed  to  the  ufe  of  C, 
Vk'hich  fecond  ufe  the  ftatute  might  as  well  be  permitted  to  exe- 
cute as  it  did  the  firft ;  and  fo  the  legal  eftate  might  be  iuftan- 
tancoufly  tranfmittcd  down,through  a  hundred  ufes  upon  ufcs, 
till  finally  executed  in  the  laft  cejiuy  que  u/e{S).   Again  •,  as  the 
itatute  mentions  only  fuch  pcrfons  as  v/ctt/ei/ed  to  the  ufe  of 
bthcrs,  this  was  held  not  to  extend  to  terms  of  years,  or  other 
-chattel  interefts,  whereof  the  termor  is  not/eijed,  'but  only 
pojfejed  ^ ;  and  therefore,  if  a  term  of  one  thoufand  years  be 
•limited  to  A,  to  the  ufe  of  (or  in  truft  for)  B,  the  ftatute  docs 
not  execute  this  ufe,  but  leaves  it  as  at  common  law  *.     And 
laftly,  (by  more  modern  refolutions)  where  lands  are  given  to 
•    one  and  his  heirs,  in  truft  to  receive  and  pay  over  the  profits  to 
another,  this  ufe  is  not  executed  by  the  ftatute ;  for  the  land 
muft  remain  in  the  truftee  to  enable  him  to  perform  the 
truft**  (9). 

«  Djcr.  155.  *  Po?*»-  7^'     Hyer.  369. 

•  1  AnJ.  37.  1 36.  «*  i  Equ.  Caf.  Ab  383,  384. 

b  Bacon  la*  of  ufcs.  335.  Jenk.  244. 


(8)  It  is  ihe  prafticc  to  introduce  only  the  names  of  the  truftee 
aiij  the  ^»v^«*'  f *^  ^^^/^ »  ^^^  ellatc  being  conveyed  to  A  and  his 
heirs,  10  .he  ul'c  of  A  and  his  heirs,  in  truft  for  B  and  his  heirs; 
and  thus  this  important  ftatute  has  been  cfFedually  repealed  by  the 
rcpetiticn  of  half  a  dozen  words. 

(9)  I  Ih'ould  be  inclined  to  think  that  the  cafe  as  cxprefled  by  the 
learned  Judge  would  be  conftrued  an  ufe  executed  by  the  ftatute. 
la  the  authorl^v  referred  to  in  £7.  Ca.  Abr.  38-.  the  traftccs  were 

firft 
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Or  the  two  more  antierit  diftin^ohs  the  courts  of  equiff 
quickly  availed  themfelves.  In  the  firft  cafe  it  was  evident^ 
that  B  was  never  intended  by  the  parties  to  have  any  benefi- 
cial intereft ;  and,  in  the  fecond,  the  ctfiuy  que  ufe  of  the  term 
was  exprefsly  driven  into  the  conrt  of  chancery  to  feek  his 
remedy :  and  therefore  that  court  determined,  that  though 
thefe  were  not  ufis  which  the  ftatute  could  execute,  yet  ftill 
they  were  tnifts  in  equity,  which  in  confcience  ought  to  be 
performed  *.  To  this  the  reafon  of  mankind  aflented,  and  the 
doflrine  of  ufeswas  revived,  under  the  denomination  oitrtifts: 
and  thus,  by  this  ftri£^  conftru£lion  of  the  courts  of  law,  a 
ftatute  made  upon  great  deliberation,  and  introduced  in  the 
moft  folemn  manner,  has  had  little  other  effe£t  than  to  make 
a  flight  alteration  in  the  formal  words  of  a  conveyance  '• 

HowET£R,  the  courts  of  equity,  in  the  exercife  of  this  [  337  n 
new  jurifdiflion,  have  wifely  avoided  in  a  great  degree  thofe 
mtfchiefs  which  made  ufes  intolerable.  The  ftatute  of  frauds, 
29  Car.  II.  c.  3*  having  required  that  every  declaratioa» 
aiEgnment,  or  grant  of  any  truft  in  lands  or  hereditaments, 
(except  fuch  as  arife  from  implication  or  conftrudkion  of  law) 
fliall  be  made  in  writing  figncd  by  the  party,  or  by  his  written 
will ;  the  courts  now  confider  a  truft-eftate  (cither  when 
exprefsly  declared  or  refulting  by  fuch  implication)  as  equi- 
valent to  the  legal  ownerlhip,  governed  by  the  fame  rules  of 
property,  and  liable  to  every  charge  in  equity,  which  the 

e  I  Hal.  P.C.  148.  f  Vaugh.  50.  Atk.  591. 


«»*'■■         '    -■"  '      '  III        — 

iiril  to  pay  legacies  and  annnities,  and  then  to  pay  over  the  fur- 
plus  to  a  married  ivoman  for  her  feparatc  ufe.  To  prevent  a  truft 
from  being  executed  by  the  ftatute  in  cafes  of  this  kind«  it  feems 
oeccfTary  that  the  trullces  fhould  have  fome  control  and  difcretion 
in  the  appiication  of  the  profiis  of  the  eftate»  as  to  make  repairs, 
or  to  provide  for  the  maintenance  of  the  cefluique  truft*  i  Mre*  7c. 
%T.  R,  444.  Where  there  is  no  fuch  fpecial  circamftance  in  the 
grant,  it  appears  to  be  equivalent  to  a  diredtion  to  the  tniftees  to 
permit  the  cfftui  que  iruft  to  take  the  profits  of  the  cBate,  which  is 
fully  ediiblilheJ  to  be  an  ufe  executed.     Eq*  Ca,  Mr,  383. 

C  c  2  Other 
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other  18  fobjed:  to  yi  law :  and,  by  a  long  feriea  of  unifonxt 
determinations,  fox;  now  near  a  century  pafti  with  fome  aflift-^ 
anc«  from  the  legiflatare,.  they  have  raifed  a  new  fyftem  oS 
rational  jiirtfprudence,  by  which  trufts  are  made  to  an* 
fwer  in  general  all  the  benefkial  ends  of  ufes,  without 
their  inconvenience  or  frauds.  The  truftee  is  confidered  aft 
merely  the  inftrument  of  conveyance,,  and  can  in  no  (hapc 
aSe£^  the  eftale,  unlefs  by  alienation  for  a  valuable  confider*^ 
ation  to  a  purchafor  witliout  notice  8  ^  which,  as  ce/luy  que 
ufe  is  generally  in  pofieflkm  of  ^e  land,.,  is  a  thing  that  cao- 
rarely  happen.  The  truft  will  deCcend,  may  be  aliened,  is 
liable  to  <iebts,  to  executions  on  judgments,  ftatutes,  and  re^ 
cognizances,  (by  the  exprefs  provifion  of  the  (latnte  of 
frauds)  to  forfeiture,  to  leafes  and  other  incumbrances,  na^ 
even  to  the  curtefy  of  the  hufband,  as  if  it  was  an  eftate  at 
law.  It  has  not  yet  indeed  been  fubje^d  to  dower,  more 
from  a  cautious  adherence  to  fome  hafty  precedents  ^,  than 
from  any  well-grounded  principle  (  ixd).  It  hath  alio  been  held 
not  liable  to  efcheat  to  the 'lord,  in  confequence  of  attainder 
or  want  of  heirs ' :  hecaufe  the  truft  could  never  be  intended 
for  his  benefit.    But  let  us  now  return  to  the  ftatute  of  u{e$» 

g  1  Freein.  43.  i  Hard.  494.  Burgefs   and  Wbeu. 

''iChync.  Kcp.  ft54«  %  F.Wnii.Q40«      Hil.  32  G«0.  II.  in  Cane. 


( I  o)  It  has  been  decided^  that  when  the  legal  and  equitable  eftates* 
meet  in  the  fame  perfon,  the  truft  or  equitable  eftate  19  merged  in 
the  legal  edate  ;  as  if  a  wife  (hould  have  the  legal  eftate  and  the  huC> 
band  the  equiuble ;  and  if  they  have  an  only  child,  to  whom  thefe 
eftates  defcend,  and  who  dies  inteftate  without  iflue,  the  two  ef- 
tates  having  united,  the  defcent  will  foUoA  the  legal  eftate,  and  the 
eftate  will  go  to  an  heir  on  the  part  of  the  mother  :  and  thas,  which 
apf  ears  ftrange,  the  beneficial  intereft  will  pafs  out  of  one  family 
into-  another,  between  whom  there  is  Ao  connexion  by  blood. 
Doug.  741. 

Before  the  ftatute  of  ufes  thei^  was  neither  dower  nor  tenancy 
by  the  curtefy  of  an  ufe,  p«  331-  It  is  therefore  an  unaccountable 
inconfiftency, that,  i) nee  the  ftatute,  the  hufl)and  fhould  have  curtefy 
of  a  truft  eftate,  and  that  the  wife  ihould  out  of  a  fimilar  eftate  be 
deprived  of  dower<«  See  untti  p.  132.  n.  ii. 

Tu& 
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Ths  only  fcnricc,  as  was  before  obfcnrcd,  to  which  this 
Itatute  is  now  conHgned,  is  in  giving  efficacy  to  certain  new 
and  fecret  fpecies  of  conveyances ;  introduced  in  order  to 
render  tranfadions  of  this  fort  as  pivate  as  pollible,  aad  to 
fave  the  trouble  of  making  livery  of  feifm,  the  only  antlent 
conveyance  of  corporeal  freeholds :  the  fecurity  and  notoriety 
of  which  public  inveftitune  abun<lamly  overpaid  the  labour  of 
going  to  the  land^  or  of  fending  an  attorney  in  one's  dead. 
,  But  this  now  has  given  way  to 

12.  A  TWELFTH  fpccics  of  convcyance,  called  2.  covenant  [  338  ] 
tojiandfdjed  to  ujks :  by  which  a  man,  feifcd  of  lands,  cove- 
nants in  confideration  of  blood  or  marriage  that  he  will  (land 

feifed  of  the  f«une  to  the  ufe  of  his  child,  wife^  or  kinfman  ; 
for  life,  in  tail,  or  in  fee.  Here  the  ftatute  executes  ai  once 
the  eftate ;  for  the  party  intended  to  be  benefited,  having 
thus  acquired  the  ufe,  is  thereby  put  at  once  into  corporal 
pofleflion  of  the  land^^,  without  ever  feeing  it,  by  a  kind  pf 
parliamentary  magic.  But  this  conveyance  can  only  operate, 
.  wlien  made  upon  fuc^  weighty  and  interefting  confiderations 
as  tbofe  of  blood  or  marriage. 

13.  A  THIRTEENTH  fpccics  of  Conveyance,   introduced 
by  this  ftatute,  is  that  of  a  bargain  and /ale  of  lands ;  which 
is  a  kind  of  a  real  contra£l,  whereby  the  bargainor  for  fome 
pecuniary  confideration    bargains   and    fells,  that  is,  con- 
trads  to  convey,  the  land  to  the  bargainee ;  and  becomes  by 
fuch  a  bargain  a  truftee  for,  or  feifed  to  the  ufe  of,  the  bar- 
gainee; and  then  the  ftatute  of  ufes  completes  the  parchafe ' ; 
or,  SB  it  hath  been  well  exprefled  ",  the  bargain  firft  vefts  the 
ufe,  and  then  the  ftatute  vefts  the  pofleflion.    But  as  it  was 
forefeen  that  conveyances,  thus  made,  would  want  all  thofe 
benefits  of  notoriety,  which  the  old  common  law  aflurances 
were  calculated  to  give ;  to  prevent  therefore  clandeftine  con. 
Teyances  of  freeholds,  it  was  ena£ied  in  the  fame  feffion  of 
]»arliameat  by  ftatute  27  Hen*  VIII.  c.  16.  that  fuch  bargaitis 

k  Bacon.    Ufe  of  the  law.  151*  n  Cro.  Jac .  696. 

l/^itf.  150. 

C  c  3  and 
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and  fales  fhould  not  enure  to  pafs  a  freehold,  nnlefs  the  fame 
be  made  by  indenture,  and  enrolled  within  fix  months  in  one 
of  the  courts  of  Weftmiufter-hall  or  with  the  cuflos  rotulorum 
of  the  county.  Clandeftine  bargains  and  fales  of  chattel  in- 
terefts,  or  leafes  for  years,  were  thought  not  worth  regarding» 
as  fuch  interefts  were  very  precarious  till  about  fix  years  be- 
fore ° ;  which  alfo  occafioned  them  to  be  overlooked  in  fram- 
.  ing  the  ftatute  of  ufcs  :  and  therefore  fuch  bargains  and  fales 
are  not  directed  to  be  enrolled.  But  how  impofTible  it  is  to 
r  2XQ  1  forefee,  and  provide  againft,  all  the  confequences  of  innova- 
tions !  This  omiflion  has  given  rife  to 

14*  A  FOURTEENTH  fpccies  of  conveyance,  v/z.  hy  leafe 
and  releafe ,  firft  invented  by  ferjeant  Moore,  foon  after  tlic 
ftatute  of  ufes,  and  now  the  moft  common  of  any,  and  there- 
fore not  to  be  ihaken  ;  though  very  great  lawyers  (as,  par- 
ticularly, Mr.  Noy,  attorney-general  to  Charles  I.)  have 
formerly  doubted  it's  validity  ^  It  is  thus  contrived.  A 
leafe,  or  rather  bargain  and  fale,  upon  fome  pecuniary  confi- 
deration,  for  one  year,  is  made  by  the  tenant  of  the  freehold 
to  the  lefiee  or  bargainee.  Now  this,  without  any  enroll- 
ment, makes  the  bargainor  ftand  feifed  to  the  ufe  of  the  bar- 
gainee, and  vefts  in  the  bargainee  the  ufe  of  the  term  for  a 
year;  and  then  the  ftatute  immediately  annexes  th6/0>^{;^(9i?. 
He  therefore  being  thus  in  pofteffion,  is  capable  of  receiving 
a  releafe  of  the  freehold  and  reverfion ;  which,  we  have  feen 
before  %  muft  be  made  to  a  tenant  in  pofTeilion  :  and,  accord- 
ingly, the  next  day,  a  releafe  is  granted  to  him  \  This  is 
held  to  fupply  the  place  of  livery  of  feifin :  and  fo  a  convey- 
ance by  leafe  and  releafe  is  faid  to  amount  to  a  feoflTment  '• 

15.  To  thefe  maybe  added  deeds  to  lead  01  declare  the 
ufes  of  other  more  dire£l  conveyances,  as  feoffments,  fines, 
and  recoveries  \  of  which  we  (hall  fpeak  in  the  next  chapter : 
and, 

16.  Deeds  of  revocation  of  ufes ;  hinted  at  in  a  former 
page  *,  and  founded  in  a  previous  power,  referved  at  the  raif- 

*»  See  pa|.  141.  4  See  appendix.  N^.  11.  §  r,  s. 

P  1  Mod.  251,  '  Co.  Lilt  270.     Cro.  jac.  604* 
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ing  of  the  ufes  %  to  revoke  fach  as  were  then  declared ;  and 
to  appoint  others  in  their  (lead,  which  is  incident  to  the 
power  of  revocation  \  And  this  may  fuffice  for  a  fpecimen 
of  conveyances  founded  upon  the  ftatute  of  ufes  ;  and  will 
finifli  our  obfervations  upon  fuch  deeds  as  ferve  to  transfer 
real  property. 

Before  we  conclude,  it  will  not  be  improper  to  fubjoin  r  ^  .^  -i 
a  few  remarks  upon  fuch  deeds  as  are  ufcd  not  to  convey^  but 
to  charge  or  incumber,  lands,  and  to  dlfcharge  them  again :  of 
which  nature  are,  obligations  or  bonds,  recognizances ^  and  ^fe- 
feazances  upon  them  both. 

I.  An  obligation  or  bond,  is  a  deed  ▼whereby  the  obligor 
obliges  himfelf,  his  heirs,  executors,  and  adminidrators,  to 
pay  a  certain  fum  of  money  to  another  at  a  day  appointed. 
If  this  be  all,  the  bond  is  called  a  Cngle  one,  Jtmplex  obligatio : 
but  there  is  generally  a  condition  added,  that  if  the  obligor 
does  fome  particular  a£l,  tlie  obligation  (hall  be  void,  or  elfc 
ihall  remain  in  full  force  :  as,  payment  of  rent ;  p;*rforraancc 
of  covenants  in  a  deed ;  or  repayment  of  a  principal  fum 
of  money  borrowed  of  the  obligee,  with  intereft,  which 
principal  fum  is  ufually  one  half  of  the  penal  fum  fpecified 
in  the  bond.  In  cafe  this  condition  is  not  performed,  the 
bond  becomes  forfeited,  or  abfolute  at  law,  and  charges  the 
obligor  while  living  ;  and  after  his  death  the  obligation  de- 
fcends  upon  his  heir,  who  (on  defe£l  of  pcrfonal  aflets)  is 
bound  to  difcharge  it,  provided  he  has  real  afTcts  by  defcerit  as 
a  recompenfe.  So  that  it  may  be  called,  though  not  a  direfl^ 
yet  a  collateral^  charge  upon  the  lands  (i  i).     How  it  aflefts 

t  See  appendix.  N*.  |I.  fag.  xi.  ^  Sec  appendix.  No.  III.  pag.  xiii. 

n  Co.  Lite.  137* 
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(i  i)  If  in  a  bond  the  obligor  hinds  himfelf ^  without  adding  bis. 
heirs^  executors,  and admimftrators,  the  executors  and  adminiftrators 
are  bound  but  not  the  heir.  Shef.  Touch.  369.  A  bond  does  not 
feem  properly  to  be  called  an  incumbrance  upon  land  ;  for  it  docs 
not  follow  the  land  like  a  recognizance  and  a  judgment ;  and  even 

Cc  4  if 
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the  pcrfonal  property  of  the  obligor,  will  be  more  piopcrlf 
confidered  hereafter. 

If  the  condition  of  a  bond  be  ImpolCUe  at  the  time  of 
making  it,  or  be  to  do  a  thing  contrary  to  fome  rule  of  law 
that  is  merely  pofitivc,  or  be  uncertain,  or  infenCble,  the 
condition  alone  is  void,  and  the  bond  (hall  {land  fmgle,  and 
unconditional :  for  it  is  the  folly  of  the  obligor  to  enter  into 
fuch  an  obligation^  from  which  he  can  never  be  releafed.  If 
it  be  to  do  a  thing  that  \%  malum  tufe^  the  obligation  itfclf  is 
void  :  for  the  whole  is  an  unlawful  contra£b,  and  tlie  obligee 
ihall  take  no  advantage  from  fuch  a  tranfadlioo  ( i  ^).  And  if 
the  condition  be  poflible  at  the  time  of  making  it»  and  after* 
[  34'  ]  wards  becomes  impoffible  by  the  aft  of  God,  the  a£l  of  lawj^ 
or  the  a£t  of  the  obligee  himfelf,  there  the  penalty  of  the  obli- 
gation is  faved :  for  no  prudence  or  forefight  of  the  obligor 
could  guard  againfl  fuch  a  contingency  ^.   On  the  forfeiture 

V  Co.  Litt  »o6. 


if  the  heir  at  law  alienes  the  ]and»  the  obligee  in  the  bondt  by 
which  the  heir  is  boand,  can  have  his  remedy  only  againll  the  perfoa 
of  the  heir  to  the  amoant  of  th;:  value  of  the  land  ;  hut  he  c^nnbt 
follow  it  when  it  is  in  the  poiTclIion  of  4  bouJifde  parchafor.  BulL 
i^'.  P.  175. 

(12)  And  if  the  bond  be  (imply  conditioned  for  the  payment  of 
money,  yet  if  it  was  in  fad  given  upbn  a  turf  is  contraQus^  a  con- 
trail cither  illegal  or  imroorala  it  has  been  determined,  that  the 
turpitude  of  the  tranfadion  may  be  pleaded  in  bar  to  an  adtioQ 
upon  the  bond  in  a  court  of  law.  2  IVdf,  347.  But  it  \%  the  com- 
mon pradice  to  apply  to  a  court  of  equity  for  an  injundlion  to 
fuch  alliens.  Where  bonds  have  been  given  in  confideration  of 
fedu6\ion  and  incontinence,  a  diiUndHon  hat  been  made  betwcea 
bonds  given  for  future  cohabitation,  which  being  for  a  clear  im- 
Xporal  confideration,  are  void  (3  Burr,  i$68>)>  and  thofe  which 
^re  given  as  a  compenfation  (the  prtemium  pudoxis)  for  the  injury 
done  to  a  woman  by  her  fcducer,  which,  in  general,  are  good, 
%  P,  M^ms,  432.  2  fVilf,  339.  Vet  in  one  cafe,  where  a  young 
woman  had  been  fcduced  by  a  married  man,  and  had  occalioned  9, 
fepafiition  between  him  and  his  wife,  lord  Hardwicke  held  that 
ihe  was  too  criminal  to  derive  any  b^ne^t  frQXU  fUQh  ^  boi^d.  z  Fe/* 
t6o.    FoubL  Tr,  of  £a.  ^16, 

^  of 
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of  a  bond,  or  it's  becoming  fingle,  the  whole  penalty  was 
formerly  recoverable  at  law :  but  here  the  courts  of  equity 
interpofedy  and  would  not  permit  a  man  to  take  more  than  in 
confcience  he  ought ;  viz.  his  principal,  intereft,  smd  -ex-* 
penfes,  in  cafe  the  forfeiture  accrued  by  non-payment  of  mo- 
ney borrowed ;  the  damages  fudai^ed,  upon  non-performance 
of  covenants ;  and  the  like.  And'  the  like  pra£lice  having 
gained  fome  footing  in  the  courts  of  law  ',  the  ftatute  4  &  5 
Ann.  c.  16.  at  length  enaded,  in  the  fame  fpirit  of  equity^ 
that,  in  cafe  of  a  bond,  conditioned  for  the  payment  of  money, 
the  payment  or  tender  of  the  principal  fum  due,  with  intereit 
and  cods,  even  though  the  bond  be  forfeited  and  a  fuit  com* 
menced  thereon,  ihall  be  a  full  fatisfadlion  and  difcharge. 

2.  A  ruognizance  is  an  obligation  of  record,  which  a  mail 
enters  into  before  fome  court  of  record  or  magiftrate  duly 
authorized  y,  with  condition  to  do  fome  particular  a£^}  as  to 
appear  at  the  affifes,  to  keep  the  peace,  to  pay  a  debt,  or  the 
{ike.  It  is  in  moft  refpedis  like  another  bond :  the  difference 
being  chiefly  this :  that  the  bond  is  the  creation  of  a  freih 
debt  or  obligation  de  novQy  the  recognizance  is  an  acknow- 
legement  of  a  former  debt  upon  record ;  the  form  whereof  is, 
M  that  A.  B.  doth  acknowlege  to  owe  to  our  lord  the  king,  to. 
**  the  plaintiff,  to  C.  D.  or  the  like,  the  fum  of  ten  pounds," 
with  condition  to  be  void  on  performance  of  the  thing  ftipu« 
lated :  in  which  cafe  the  king,  the  plaintiff  C,  D.  fefr.  k 
called  the  cognizee,  **  is  cui  cognofcitur  ;*'  as  he  that  enters 
into  the  recognizance  is  called  the  cognizor,  **  //  qui  cog-* 
wofcit.^*  This,  being  either  certified  to,  or  taken  by  the  of- 
ficer of  fome  court,  is  witneffed  only  by  the  record  of  that 
court,  and  not  by  the  party's  feal :  fo  that  it  is  not  in  ftri£k 
propriety  a  deed,  though  the  effeds  of  it  are  greater  than  a 
conmion  obligation ;  being  allowed  a  priority  in  point  of 
payment^  and  binding  the  lands  of  Ithe  cognizor,  from  the 
time  of  enrollment  on  record  *.  There  are  alfo  other  recog- 
nizances, of  a  private  kind,  in  nature  of  a  Jtaiute  Jlaple^  by  t  34^  } 

^2   Kib*  553.   555.     Salk.   596,  T 'Bro.  Abr,  tk,  reetgnixMnu*  %^ 

|97.    ^Mo4»  II?  ^«  xou  ^StaC29C«r«lI.c.  3.  Seepag.  x^i. 
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virtue  of  the  ftatute  23  Hen,  VIII.  c.  6.  which  have  been 
ahready  explained  %  and  fhewn  to  be  a  charge  upon  real 
property. 

f  3.  A  DEFEAZAMCEv    on  a  bood,    or'  recognizance,   or 

judgment  recovered,  is  a  condition  which,  when  performed, 
defeats  or  undoes  it,  in  the  fame  manner  as  a  defeazance  of 
an  eftate  before-mentioned.  It  differs  only  from  the  common 
condition  of  a  bond,  in  that  the  one  is  always  inferted  in  the 
deed  or  bond  itfelf,  the  other  is  made  between  the  fame  par» 
ties  by  a  i};parate,  and  frequently  a  fubfequent  deed  ^  This, 
like  the  condition  of  a  bond,  when  performed,  difcharges  and 
difincumbers  the  eftate  of  the  obligor. 

^  These  are  the  principal  fpecies  of  deeds  or  matter  in  pais^ 
by  which  eftates  may  be  either  conveyed,  or  at  leaft  affe£ted. 
Among  which  the  conveyances  to  ufes  are  by  much  the  mod 
frequent  of  any ;  though  in  thefe  there  is  certainly  one  pal- 
pable defe£t,  the  want  of  fufficient  notoriety  :  fo  that  pur* 
chafors  or  creditors  cannot  know  with  any  abfolute  certainty, 
what  the  eftate,  and  the  title  to  it,  in  reality  are,  upon  which 
t^ey  are  to  lay  out  or  to  lend  their  money.  In  the  antient 
feodal  method  of  conveyance  (by  giving  corporal  feifin  of 
the  lands)  this  notoriety  was  in  fome  meafure  anfwcred  $ 
but  all  the  advantages  refulting  from  thence  are  now  totally 
!  defeated  by  the  introduflion' of  death-bed  devifes  and  fecret 
conveyances :  and  there  has  never  been  yet  any  fufHcient 
guard  provided  againft  fraudulent  charges  and  incumbrances; 
fmce  the  difufe  of  the  old  Saxon  cuftom  of  tranfafling  all 
conveyances  at  the  county  court,  and  entering  a  memorial  of 
them  in  the  chartulary  or  leger-book  of  fome  adjacent  mo- 
naftery  ^  \  and  the  failure  of  the  general  regifter  eftablifhed  by 
king  Richard  the  firft,  for  the  ftarrs  or  mortgages  made  to 
[  343  ]  Jews,  in  the  capitula  de  Judaeis^  of  which  Hoveden  has  pre-* 
ferved  a  copy.  How  far  the  eftablilhpient  of  a  like  general 
regifter,  for  deeds,  and  wills,  and  other  z€ts  afleding  real 
property,  would  remedy  this  inconvenience,  deferves  to  be 

«  See  pag.  i6o.  c  Hickes  DJfsrtat,  ef'tpoUtr^  9* 

b  Co.  Utt.  237.     2  Sind.  47. 
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well  conHdered.  la  Scotland  every  z6t  and  event,  regarding 
the  tranfmiffion  of  property,  is  regularly  entered  on  record  '^ 
And  fome  of  our  own  provincial  divifions,  particularly  the 
extended  county  of  York,  and  the  populous  county  of  Mid- 
dlefex,  have  prevailed  with  the  legiflature*  to  ered  fuch  re« 
gifters  in  their  feveral  diftri£ls.  But,  however  plaufible  thefe 
pfovifions  may  appear  in  theory,  it  hath  been  doubted  by 
very  competent  judges,  whether  more  difputes  have  not  arifen 
in  thofe  counties  by  the  inattention  and  omiflions  of  parties, 
than  prevented  by  the  ufe  of  regifters  ( 13}. 

d  Dalrympleon  feodal  property.  162*  *  Stat.  »  &  3  Ann.  c.  4.  6  Ann*  c« 

&€•  35.    7  Ann.  c.  a^.    80eo.II.  c.6. 


*■> 


(13)  By  the  regifter  ads»  a  regiftered  deed  fliall  be  preferred 
to  a  prior  nnregiftered  deed  ;  yet  it  has  been  decreed  by  lord  Hard- 
»tcke,  if  the  fubfequent  purchafer  by  the  regiftered  deed  had  pre- 
vious ftodce  of  tile  anregiftered  one,  he  Ihall  not  avail  himfelf  of 
Jiiis  deed,  but  the  fir  ft  purchafer  ihall  be  preferred.  1  y^,  64. 
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CHAPTER    THE     TWEWTY^f  IRST, 

OF    ALIENATION    by   matter   of 

RECORD* 


ASSURANCES  by  miuier  of  record  are  fucli  a$  do 
not  entirely  depend  on  the  a£l  or  confcnt  of  the  par- 
ties themfelves :  but  the  fan£lion  of  a  conrt  of  record  is  called 
in  to  fubftanttate>  preferve^  and  be  a  perpetual  teftimony  of 
the  transfer  of  property  from  one  man  to  another ;  or  of  it's 
c(tablifhment,  when  already  transferred.  Uf  this  nature 
are,  i .  Private  a£ls  df  parliament,  a.  The  king's  grants. 
3.  Fines.    4.  Common  recoveries. 

I.  Private  a8s  of  parliament  are,  efpecially  of  late  years> 
become  a  very  common  mode  of  aiTurance.  For  it  may 
fometimes  happen,  that  by  the  ingenuity  of  feme,  and  the 
blunders  of  other  praAitioners^  an  eftate  is  moft  grievouHy 
entangled  by  a  multitude  of  contingent  remainders,  refulting 
trails,  fpringing  ufes,  executory  devifes,  and  the  like  arti- 
ficial contrivances;  (a  confufion  unknown  to  the  fimple 
conveyances  of  the  common  law)  fo  that  it  is  out  of  the  power 
of  either  the  courts  of  law  or  equity  to  relieve  the  owner* 
Or,  it  may  fometimes  happen,  that  by  the  iiri^lnefs  or  omtf- 
fions  of  family  fettlementSj  the  tenant  of  the  eftate  is  abridged 
of  fome  reafonable  power,  (as  letting  leafes,  making  a  join-^ 
fure  for  a  wife,  or  the  like)  which  power  cannot  be  given 
bim  by  the  ordinary  judges  either  in  common  law  or  equity. 
Or  it  may  be  neceflary,  in  fettling  an  eftate,  to  fecure  it 
9gain(t  the  claims  of  infants  or  other  perfons  under  legal 
difebilities  ;  wTio  are  not  bound  by  any  judgements  or  decrees 
pf  the  ordinary  courts  of  juftice.    In  thefe>  cr  other  cafes  of 

the 


ar.  ijf  T  a  t  N  o  s.  345 

the  like  kind,  tKe  tran{cetident  power  of  parliament  Is  calkd 
fall  to  cut  the  Gordian  knot ;  and  by  a  particular  law,  ena^^ 
&r  this  very  parpofe,  to  unfetter  an  elbt« ;  to  give  it^s  tenant 
reafonable  powers  ;  or  to  afltire  it  tQ  a  pvrchafor,  againft  the 
remote  or  latent  claims  of  infants  or.difabled  perfons,  bf 
fettling  a  proper  equiralent  in  proportion  to  the  intereft  fo 
barred.  This  pra&ke  was  carried  to  a  great  length  iu  the 
year  facceeding  the  refioration ;  by  fitting  afide  many  con- 
veyances alleged  to  have  been  made  by  conftrainty  or  in  order 
to.  fcreen  the  eftates  from  being  forfeited  during  the  ufurpa- 
tion.  And  at  laft  it  proceeded  fo  far,  that*  as  the  noble  hif- 
torian  exprefles  it  *>  every  man  had  raifed  an  equity  in  his  own 
imagination,  that  he  thought  was  entitled  to  prevail  againit 
aAy  defcent,  tcftament  .or  ^St  of  law,  and  to  find  relief  iii 
parliament :  which  occafioned  the  king  at  the  clofe  of  the 
feflion  to  remark^,  that  the  good  old  rules  of  law  are  the  hcSt 
fecurity  ;  and  to  wiih,  that  men  might  not  have  too  much 
•caafe  to  fear,  that  the  (ettlements  which  they  make  of  their 
eftates  fiiaU  be  too  eafily  unfettled  when  they  are  dead,  b^ 
the  powcfr  of  parliament. 

Acts  of  this  kind  are  however  at  prefent  carried  on,  la 
{K)th  houfes,  with  great  deliberation  and  caution ;  particu- 
larly in  the  houfe  of  lords  they  are  ufually  referred  to  two 
judges  to  examine  and  report  the  fafls  alleged,  and  to  fettle 
all  technical  forms.  Nothing  alfo  is  done  without  the  co»-> 
fent,  exprefsly  given,  of  all  parties  in  being  and  capable  of 
confent,  that  have  the  remoteft  intereft  in  the  matter  ^  unk^s 
ftich  confent  (hall  appear  to  be  perverfely  and  without  any 
reafon  withheld.  And,  as  was  before  hinted,  an  equivalent 
ia  money  or  other  eftate  is  ufually  fettled  upon  infants,  or 
perfons  not  in  effe^  or  not  of  capacity  to  a£t  for  themfelves, 
who  are  to  be  concluded  by  this  a£t.  And  a  general  faving 
is  conftantly  added,  at  the  clofe  of  the  bill,  of  the  right  and 
intereft  of  all  perfons  whatfoever  \  except  thofe  whofe  coh« 
lent  is  fo  given  or  purchaied,  and  who  are  therein  particularly 
named  :  though  it  hath  been  holden>  that,  even  if  fuch  faying 
be  omitted,  the  a£l  (hall  bind  none  but  the  parties  ^. 

^ImA  CUr.  Coatia.  162.  ^  JhU*  163.  <  Gq.  i}3.  Godb.  i-r. 
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A  LAW,  thus  made,  though  it  binds'  all  parties  to  the 
bill,  is  yet  looked  upon  rather  as  a  private  conveyance^  than 
as  the  folemn  a£l  of  the  legiflature.  It  is  not  therefore  al- 
lowed to  be  a  publici,  but  'a  mere  private  ftatute ;  it  is  not 
printed  or  publiihed  among  the  other  laws  of  the  feflion ;  it 
hath  been  relieved  againft,  when  obtained  upon  fraudulent 
fuggeftions  ^ ;  it  hath  been  holden  to  be  void,  if  contrary  to 
law  and  reafon  ** ;  and  no  judge  or  jury  is  bound  to  take  no- 
tice of  it,  unlefs  the  fame  be  fpecially  fet  forth  and  pleaded  to 
them.  It  remains  however  enrolled  among  the  public  records 
'  of  the  nation,  to  be  for  ever  preferved  as  a  perpetual  teftimony 
of  the  conveyance  or  afiurance  fo  made  or  eftabliflied. 

II.  The  ting's  grants  are  alfo  matter  of  public  record.  For, 
as  St.Germyn  fays*,  the  king's  excellency  is  fo  high  in  the  law, 
that  no  freehold  may  be  given  to  the  king,norderivedfrorahim, 
but  by  matter  of  record.  And  to  this  end  a  variety  of  offices  are 
eirefled,  communicating  in  a  regular  fubordination  one  with 
another,  through  which  all  the  king's  grants  muft  pafs,  and  be 
tranfcribcd,  and  enrolled  i  that  the  fame  may  be  narrowly  in- 
fpefled  by  his  officers,  who  will  inform  him  if  any  thing  con- 
tained tKerein  is  improper,  or  unlawful  to  be  granted.  Thefe 
grants,  whether  of  lands,  honours,  liberties,  franchifes,  or 
ought  befides,  are  contained  in  charters,  or  letters  patent,  that ' 
is,  open  letters,  iiterae  patentes  :  fo  called  becaufe  they  are  not 
fealed  up,  but  expofed  to  open  view,  with  the  great  feal  pend- 
ant at  the  bottom;  and  are  ufually  dircdVcd  or  addrefied  by  the 
king  to  all  his  fubje6ts  ^t  large.  And  therein  they  differ  from 
certain  other  letters  of  the  king,  fealed  alfo  with  his  great  feal, 
but  directed  to  particular  perfons,  and  for  particular  purpofes: 
which  therefore,  not  being  proper  for  public  infpedlion,  are 
clofed  up  and  fealed  on  the  outfide,  and  are  thereupon  called 
writs  chfef  literae  claufae ,  and  are  recorded  in  the  clofe-rolls^ 
in  the  fame  manner  as  the  others  are  in  the  patent-rolls* 

Grants  or  letters  patent  muft  firft  pafs  by  bill:  which  is 
prepared  by  the  attorney  and  folicitor  general,  in  confequeiKe 

c  Richardfun  v.  Hamil  on.    Cane.  S  J  4  Rep.  ix. 

Jan.  1773.  M^Kenilc  V.  Staait.  Dam*  *  Pr.  &  Stud.  b.  1.  d.  S» 

fnc*  13  Max.  1754.     ' 
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of  a  warrant  from  the  crown ;  and  is  then  figned,  that  is» 
fubfcribed  at  the  top,  %ith  the'  king's  own  Jtgn  manual,  and 
fealed  with  his  privfftgnety  which  is  always  in  the  cuftody 
of  the  principal  fecretary  of  ftate ;  and  then  fometimes  it 
immediately  paiTes  under  the  great  feal>  in  which  cafe  the 
patent  is  fubfcribed  in  thefe  words,  ^per  ipfum  regent ,  by  the 
king  himfelf  •*.'•  Otfierwife  the  courfe  is  to  cany  an  extraft 
of  the  bill  to  the  keeper  of  the  privy  feal,  who  makes  out  a 
writ  or  warrant  thereupon  to  the  chancery  \  fo  that  the  fign 
manual  is  the  warrant  to  the  privy  feal,  and  the  privy  feal  is 
the  warrant  to  the  great  feal :  and  in  this  laft  cafe  the  patent 
is  fubfcribed,  ^^  per  breve  de  privaio  Jigillo,  by  writ  of  privy 
feal  *."  But  there  are  fome  grants,  which  only  pafs  through 
certain  offices,  as  the  admiralty  or  treafury,  in  confequcnce 
of  ^ft^ft  manual,  without  the  confirmation  of  either  thcjlgnet, 
the  great,  or  the  privy  fcaL 

The  manner  of  granting  by  the  king  does  not  more  differ 
from  that  by  a  fubje£t,  than  the  conJ}runion  of  his  grants, 
when  made.  i.  A  grant  made  by  the  king,  at  thefuit  of  the 
grantee,  (hall  be  taken  moft  beneficially  for  the  king,  and 
againjl  the  party  :  whereas  the  grant  of  a  fubjedt  is  conftrued 
moft  ftrongly  agalfifl  the  grantor.  Wherefore  it  is  ufual  to 
infert  in  the  king^s  grants,  that  they  are  made,  not  at  the  fuit 
of  the  grantee,  but  "  ex  fpeciali  gratia,  certa  fcientia,  et  mer§ 
motu  regis  ;'*  and  then  they  have  a  more  liberal  conftrudlion  ^. 
2.  A  fubje£l*s  grant  (hall  be  conftrued  to  include  many  things, 
bcfides  what  are  exprefled,  if  neceflary  for  the  operation  of 
the  grant.  Therefore,  in  a  private  grant  of  the  prbfits  of 
land  for  one  year,  free  ingrefs,  egrefs,  and  regrefs,  to  cut 
and  carry  away  thofe  profits,  are  alfo  inclufively  granted  s : 
and  if  a  feoffment  of  land  was  made  by  a  lord  to  his  villein, 
this  operated  as  a  manumiflion'';  for  he  was  otherwife  unable 
to  hold  it.  But  the  king's  grant  (hall  not  enure  to  any  other 
intent,  than  that  which  is  precifcly  expreffed  in  the  grant. 
As,  }f  he  grants  land  to  an  alien,  it  operates  nothing  \  for 

«1  9  Rep.  1 8.  t  Co.  Litt.  56. 

e  Jb.d.     »  Inft.  5  J 5.  h  Litt.  ^  2w6. 

(  rinch.  L«  190*     iv>  Rf[>.  1 1  z. 
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fuch  grant  (hall  not  9Up  enure  to  make  him  a  4enizen,  ijiat  fo 
te  may  be  capable  of  taking  by  grant  **  3*  When  it  appear^f 
from  the  fa^e  of  the  grant^  that  the  king  is  mlftaken,  or  de* 
ceivedy  either  in  matter  of  i^ik  or  matter'of  law,  as  in  cafe; 
of  falfe  foggeftion^  mifinformation,  or  mifrecital  of  former 
grants  j  or  if  his  own  ^tle  to  the  thing  granted  be  different 
from  what  he  fuppofes  ;  or  if  the  grant  be  informal  i  or  if 
he  grants  an  efts^te  contrary  tp  the  rules  of  law ;  in  any  oC 
^hefe  cafes  ;he  grant  is  abfolutely  void  '^,  *  For  inftanoe  i  il 
the  king  grants  lands  to  one  and  hi^  MVj  i^/i?,  this  is  merely 
void :  for  it  (hall  not  b<  an  eftate*tail>  becaufe  there  want 
wonts  of  procreation,  to  afccrtain  the  body  out  of  which 
the  heirs  (hall  iflue  :  neither  is  it  a  fee-fimple,  as  in  common 
grants  it  would  be  i  be<;aufe  it  may  reafonably  be  fuppofed^ 
that  the  king  meant  to  give  no  more  tha^n  an  eftate-tail  ^ :  the 
grantee  is  therefore  (if  any  thing)  nothing  more  than  tenapt 
at  will'^^  And>  to  prevent  deceits  of  the  king,  with  regard 
to  th.e  value  of  the  eftate  grafted,  it  is  particularly  provided 
by  the  ftatute  i  Hen.  IV.  c.  6.  that  no  grant  of  his  (hall  be 
good,  unlefs  in  the  grantee's  petition  for  them,  exprefs 
mention  be  made  of  the  real  value  of  the  lands. 

III.  We  arc  next  to  confider  a  very  ufual  fpecies  df  aflu* 
Tance,  which  is  alfo  of  record  ;  viz.  zjine  of  lands  and  te-^ 
nements*  In  which  it  will  be  neccffary  to  explain,  i »  The 
nature  of  a  dnc}  2.  It's  feveral  hnds  i  and  3.  Ks  force  and 
effeif. 

I.  A  FIK£  is  fometimes  faid  to  be  a  feoffment  of  recdrd  "s 
though  it  might  with  more  accuracy  be  called,  an  acknow* 
legement  of  a  feoffment  on  record.  By  w4iich  is  to  be  un^ 
derftood,  that  it  has  at  leaft  the  fame  force  and  effe£l  with  a 
feoffinenty  in  the  conveying  and  affuring  of  lands :  though 
it  is  one  of  thofe  methods  of  transferring  edates  of  freehold 
by  the  common  lawj  in  which  livery  of  feifm  is  not  neceflary 

*  Bro.  Abr,  tit.  Patent.  62.    Fiacb.  "»  Bro.  Ahr.  tit,  Efiates.  34.  tit.  Pj- 
LtXio.                                                        tents.  I  Q\.     Dyer.  270.     Div.'45« 

*  Freem.  17a.  .  « Coft  LiU*  5c. 

^Fiach*  101,  IG2»  I 
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to  be  a£t«ially  giveti ;  the  fuppoCtion  and  acknowlegement 
thereof  in  a  court  of  record,  however  fi£litious,  inducing  an 
equal  notoriety.  But,  more  particularly,  a  fine  may  be 
defcribed  to  be  an  amicable  compofition  or  agreement  of  a 
fuit,  eitlier  adual  ot  fi^tiousi  by  leave  of  the  king  or  his 
juftices  %  whereby  the  lands  in  queftion  become^  or  are  ac^ 
kno^leged  to  be,  the  right  of  one  of  the  parties  *.  In  h'$ 
original  it  was  founded  on  an  a£l:ual  fuit,  commenced  at  law 
for  recovery  of  the  poflelBon  of  land  or  other  hereditaments  i. 
and  the  po^ffion  thus  gained  byfuch  compofition  was  found 
to  be  fo  fure  and  effcQuai,  that  fi£titious  a£tions  were,  ahd 
continue  to  be,  every  day  commenced^  for  the  fake  of  db^ 
oining  the  fame  fecurityi 

A  FiNk  is  fo  called  becaufe  it  pilts  aii  indi  not  only  to  tlfb 
fuit  thus  oommencedi  btit  alfo  to  all  other  fuits  and  controver- 
fies  concerning  the  fame  matter*  Or,  as  it  is  eipreiled  in  an . 
antient  record  of  parliament  <*,  i8  £dw.  L  <*  non  in  regna 
**  Anglue  provkktuTf  vel  ^,  aRqua  fecnritas  major  vtlfilennior^ 
^  per  quatn  eJiqins  Jiatutn  certimrem  habere  poffity  neque  adjtaium 
^^fuutn  veri/icandum  oHqmd  ftdentius  teftimoniufn  prpducere^ 
^  quamfinemin  curia  domini  r^gif  levaium  :  qui  quidemjimsjlc 
**  vocatur^  eo  qttod  fims  et  ctrnfuffMnUio  omnium  pladtorum  effe 
**  debet^  et  hac  de.  caufa.  providebaturj*  Fines  indeed  are  of 
equal  antiquity  with  the  firft  rudiments  of  the  law  itfelf }  are 
fpoken  of  by  Glanvil  *>  and  Braflon '  in  the  reigns  of  Henry 
R,  dnd  Henry  III^  as  thirigs  theh  well  known  ntid  long 
^(tablilhed ;  and  Inftlhces  have  been  produced  of  them  even 
prior  to  the  NOrman  inVafion  •.  So  that  the  ftatiite  1 8  Edw.  I. 
called  rAodus  k'danii  fines ^  did  hdt  give  them  original,  but  only 
declared  and  regulated  the  manner  in  which  they  fliould  be 
levied^  or  carried  on.     And  that  is  as  follows : 

t4  The  party,  to  whom  the  land  is  to  be  conveyed  or 
afluted,  commences  an  a£t!on  or  fuit  at  law  againft  the  other, 

•  Co.  Litt.  litJ.  ^  /.  5.  f.  5.  t  iS. 

>  ft  Roll.  Abr.  13.  ■  Plovvd.  369. 
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generally  an*  action  of  covenants  by  Mng  out  m  writ  oC 
fraecipf^  called  a  writ  of  covenant  ^ :  the  feuadatioii  of  whicfc 
is^  a  fuppofed  agreement  or  covenant,  that  the  one  fliall 
rey  tlie  lands  to  the  other  j  on  the  breach  of  which 
meiit  the  aAion  is  brought.  On  this  writ  there  is  due  to  die 
king,  by  antient  prerogative,  a  primer- jjme^  or  a  noble  tat 
d\xry  Hive  marks  of  land  fued  for ;  that  is,  one-tenth  of  the 
annual  value".  The  fuit  being  thus^  commeaced,  thfi^ 
follows, 

2.  The  liantia  concordanJi^  or  leave  to  agfce  the  futt^^^ 
Fen*,  as  fpon  as  the  a£lton  is  brought,  the  defendant,  know* 
hig  himfelf  to  be  in  the  wrong,  is  fuppofed  to  make  over* 
tures  of  peace  and  accommodation  to  the  phuntiff.  Who» 
accepting  them,  but  having,  upon  filing  out  the  writ,  gbrei^ 
pledges  lo  profecute  his  fuit,  which  he  endangers  if  he  now 
deferts  it  without  licence,  he  therefore  applies  to  the  court 
for  leave  to  make  the  matter  up.  This  leave  is  readily  granted, 
but  for  it  there  is  alio  another  fine  due  to  the  kuig  by  hispre* 
rogative,  which  is  an  ancient  revenue  of  the  crown,  and  is 
Hailed  the  kinj^sJUver^  or  fometimes  the/jf  jCnr,  with  refpeO: 
to  the  primer  fine  before-mentioned.  And  it  ia  as  much  as 
the  primer  fine^  and  half  as  much  more,  or  ten  (hillings  for 
every  five  marks  of  land  %  that  is,  thvte^twentieths  of  the 
fuppofed  annual  value  '• 

3.  Next  comes  the  concord^  or  agreement  itfelf  r,  after 
laave  obtained  from  the  court ;  which  isufually  an  acknow^ 
kgement  from  the  deforciants  (01  tbofe  who  keep  the  other 
out  of  poflcffion)  that  the  lands  in  queftion  are  the  right  of 
ihe  comphinant.  And  from  this  acknowlegement,  or  re- 
cognition of  right,  the  party  levying  the  fine  is  called  die 

t  A  fine  may  alfo  be  levied  on  t  writ  TaTal  had  coouneneed  a  fait  ia  Uie  loHV 

cf  mtjnet  of  warroMtia  chartMe,  or  ir  courts  he  amid  not  abaiidonitiritiioBt 

tctiJuiiudMut  it  /ermtm.    (Finch.  L.  leave  ;  left  the  locd  Ih— IdhedlyiiwA 

a 7  $ . )  of  hit  perquii^tei  fondecidia|  the  caole. 

V  See  arpen<r«-  K**  I^-  f  <•  (Rohenfon.  Cha.  ▼.  i.  ^.) 

•  z  Ind.  $1  f.  s  5  Rep.  39*    %  laA.  511.    Stit* 

-»  Appnd.  N*.  IV.   ^  %,    la  the-  -  3%  Qeo^II.  c.  14. 

ttm«i  01  ilri^  fcodol  juiif4|^^  if  a  rft^^  f*.  XT.  {  |, 
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ivgnimoTj  and  he  to  whom  it  is  levied  the  cognhet*  This  ac- 
knowlegenient  muft  be  made  either  openly  in  the  court  o£ 
common  pleas^  or  before  the  lord  chief  juftice  of  that  court ; 
or  elfe  before  one  of  the  judges  of  that  court,  or  two  or 
more  commiflioners  in  the  countr]p^  empowered  by  a  Ipc- 
tial  authority  called  a  writ  of  ieJimus  pateftatemi  which 
judges  and  commiffioners  are  bound  by  ftatute  i8£dw.I. 
ft.  4*  to  take  care  that  the  cognizors  be  of  full  age,  found 
memory,  and  out  of  prifon.  If  there  be  any  feme-covert 
.among  the  cognizors,  (he  is  privately  examined  whether 
{he  does  it  willingly  and  freely,  or  by  compulfion  of  her 
hufband, 

Bt  thefe  a£bs  all  the  efiential  parts  of  a  fine  are  com- 
pleted :  and,  if  the  cognisor  dies  the  nest  moment  after  tho 
fine  is  acknowkgedy  provided  it  be  fubftqutnt  to  the  day  on 
wfaidi  the  writ  is  made  returnable  S  ftill  the  fine  (halt  be 
carried  on  id  all  it^s  remaining  parts :  of  which  &e  next  is 

4«  The  riBie  of  the  fine  * ;  which  is  only  an  ab(lra£l  of 
the  writ  of  covenant,  and  the  concord ;  naming  the  parties, 
the  parcels  of  land,  and  the  agreement.  This  muft  be 
enrolled  of  record  in  the  proper  office,  by  direflion  of  the. 
#4tuce.  5  Hen.  IV.  c.  14. 

5.  The  fifth  part  is  the  fo9t  of  the  fine,  or  conclufion  of 
it ;  which  includes  the  whole  matter,  reciting  the  parties, 
day,  year,  and  place,  and  before  whom  it  was  acknowleged 
or  levied  ^.  Of  this  there  *are  indentures  made,  or  engroffed, 
at  the  chirographer's  office^  and  delivered  to  the  cognizor 
and  the  cognizee;  ufually  beginning  thus,  ^^  haec  tft  Jittalis 
^  Concordia^  this  is  the  final  agreement,"  and  then  reciting 
the  whole  proceeding  at  length.  And  thus  the  fine  is  com- 
pletely levied  at  common  law. 

'  Et  feveral  ftatntes  ftill  more  folemaities  are  fuperadded,  ia 
#rder  to  render  the  fine  more  univerfally  public,  and  le& 

•  Comb.  7t.  b/M^S* 

•  Append.  NMV.  4  4,       . 
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liable  to  be  levied  by  fraud  or  covin.  And,  firftt  by  27  Edw.  I^ 
c»  I.  the  note  of  tlie  fine  (hall  be  openly  read  in  the  court  o£ 
common  pleasi  at  two  feveral  days  in  one  week^  and  during 
fttch  reading  all  pleas  (hall  ceafe*  By  5  Hen.  IV.  c.  14.  an4 
23  £liz.  c.  3*  all  the  proceedings  on  fines,  either  at  the  time 
of  acknowlcgemenf,  or  previous  or  fubfcquent  thereto^  fiiajl 
be  eiifollcd  of  record  in  the  court  of  common  pleas.  By 
X  Kic.  III.  c.  7«  confirmed  and  enforced  by  4  Hen.  VIL 
c«  24.  the  fine,  after  engroflment,  (hall  be  openly  read  anil 
proclaimed  in  court  (during  which  alt  picas  (hall  ccafe)  fix- 
tetxi  liitics  'y  v/z.  fout  times  lA  the  lerfn  In  which  it  is  made^ 
and  four  times  in  each  of  the  three  fucceeding  terms ;  which 
is  reduced  to  once  in  each  term  by  31  Eliz.  c.  2*  and 
thefis  proclamations  are  indoi'fed  on  the  teick  of  the  record  ^ 
It  is  alfo  enabled  by  23  Eliz.  c.  3«  that  tho  chhrogtapher  ot 
&ne9  (ball  every  term  write  out  a  table  of  the  fines  levied  in 
each  county  in  that  term,  4nd  (haU  a(Ex  them  in  fome  opeir 
part  of  the  court  of  common  pleas  all  the  next  term :  and* 
fliall  alfo  deliver  the  contents  of  fuch  table  to  the  (heriflT  of 
every  cdanty,  ivho  (hall  at  the  next  zffiks  fix  the  fame  in  foikne 
open  place  in  the  court,  for  the  more  public  nototiety  o( 
the  fine. 

2.  Fines,  thus  levied,  are  of  four  kinds,  i.  What  ii^ 
our  law  French  is  called  a  fine  *^/ur  cognizance  de  droits  comt 
•*  ceo  qtie  il  addefon  done  ;**  or,  a  fine  upon  acknowlegenient. 
of  the  right  of  the  cognizee,  as  that  which  he  hath  of  the 
gift  of  the  cognizor  "*.  This  is  the  bed  and  fureft  kind  of 
fine ;  for  thereby  the  deforciant,  in  order  to  keep'  his  cove- 
nant with  the  plaintiff,  of  conveying  to  him  the  lands  in 
qucdion,  and  at  the  fame  time  to  avoid  the  formality  of  ari 
a£tual  feoffment  and  livery,  acknowlegts  in  coort  a  former 
feoffment,  or  gift  in  pofleirioti,  to  have  been  made  by  hint 
to  the  plaintiff.  This  fine  is  therefore  faid  to  be  a  feofihient 
of  record ;  the  livery,  thus  aeknovrieged  in  court,  being eqiii<^ 

e  Append.  N*'.  IV.  §6. 

4  Thii  is  that  fort,  of  which  an  f  xample  is  g'ifCB  ip  the  ippeadix,  N*.  IV. 

valc«t 
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valent  to  an  aftuaji  liv^y :  fo  that  this  aflurance  is  rather  a 
confeflioQ  of  a  former  conveyance,  than  a  conveyance  now  ori- 
-ginally  made  %  for  the  deforciant^,  or  cognizor,  acknpwlege8> 
cogmfcit,  the  right  to  be  in  the  plaintiff*,  or  cognizee,  as  that  C  353  } 
which  he  hath  defon  doney  of  the  proper  gift  of  himfelf,  the 
cognizon  2^  A  fine  ^^/ur  cogntzatiu  de  droit  iantum^  ox^ 
upon  acknowlegement  of  the  right  merely ;  nor  with  the 
circumftance  of  a  preceding  gift  from  the  cognizor.  This 
IS  commonly  ufed  to  pafs  a  re^  etjionary  intereft,  which  is  ii^ 
the  cognizor*  For  of  fuch  reverfions  there  can  be  no  feofi> 
ment^  or  donation  with  livery,  fuppofed  ;  as  the  poflefiion 
during  the  particular  eftatc  belongs  to  a  third  perfon*. '  It  * 
is  worded  in  this  manner  \  <<  that  the  cognizor  acknowleges 
'<  the  right  to  be  in  the  cognizee  \  and  grants  for  himfelf  ajid 
^*  his  heirs,  that  the  rcverfion,  after  the  particular  eftate  dc»- 
"  termines,  fliall  go  to  the  cognizee^:**  3.  A  fine  "y//r  concef- 
**  fif*  is  where  the  cognizor,  in  orckr  to  make  an  end  of  dif- 
putes,  though  he  acknowleges  no  precedent  right,  yet  grants 
to  die  cognizee  an  eilate  de  novo,  ufually  for  life  or  year$» 
hy  way  of  fuppofed  compofition.  And  this  msLy  be  done  re- 
ferving  a  rent,  or  the  like :  for  it  operates  as  a  new  grant '» 
4.  A  fine  **/ur  done^  grant,  et  render^*  is  a  double  fine, 
comprehending  the  fine  fur  cognizance  de  droit  come  ceo,  Isfcm 
and  the  fitic/ur  concept :  and  may  be  ufed  to  create  particu- 
lar limitations  of  eftate  :  whereas  the  fine  fur  cognizance  de 
droit  come  ceo,  isfe.  conveys  nothing  but  an  abfolute  eftate^ 
either  of  inheritance  or  at  lead  of  freehold  **•  In  this  lad 
i^ecies  of  fine,  the  cognizee,  after  the  right  is  acknowleged '' 
to  be  in  him,  grants  back  again,  or  renders  to  the  cognizor^ 
or  perhaps  to  a  (Iraixiger,  fome  other  cflate  in  the  premifes. 
But,  in  general,  the  firft  fpecies  of  fine,  yZ^r  cognizance  de 
droit  come  ceo,  tsfc^  is  the  moft  ^ufed,  as  it  conveys  a  akto 
and  abfolute  freehold,  and  gives  the  cognizee  a  feifin  in  law, 
without  any  aflual  livery ;  and  is  therefore  called  a  fin^ 
executed,  whereas  the  others  are  but  executory* 

«  Moor.  629.  z  Well.  p.  2.  \  66« 

I  Weft,  Syo*.  p.  a.  §  9|.  k  Salk.  340. 
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3.  We  are  next  to  -conGder  xht  force  smd  ^tB  of  a  fiue. 
Thcfc  principally  depend,  at  this  day,  on  the  common  law^ 
and  the  two  ftatutes,  4  Hen.  VIL  c.  24.  and  32  Hen.  VIII. 
r  a  jj4  j  c.  36.  The  antient  common  law,  with  refpeft  to  this  pointy 
is  very  forcibly  declared  by  the  (latute  18  £dw.  I.  in  thefe 
words.  "  And  the  reafon,  why  fuch  folcmnity  is  required 
*<  in  the  paQing  of  a  fine,  is  this  \  becaufe  the  fine  is  fo  high 
<<  a  bar,  and  of  fo^  great  force,  and  of  a  nature  fo  powerful 
*<  in  itfelf,  that  it  precludes  not  only  thofe  wliich  arc  parties 
<<  and  privies  to  the  fine,  and  their  heirs,  but  all  other  per* 
^^  fons  in  the  world,  who  are  of  full  age,  out  of  prifoh,  of 
^^  found  naemory,  and  within  the  four  feas,  the  day  of  the 
"^  fine  levied  -,  unlefs  they  put  in  their  claim  on  the  foot**  of 
«*  the  fine  within  a  year  and  a  day."  But  this  do£^rine|  of 
barring  the  right  by  non-claim^  was  abolifhed  for  a  time  by  it 
ftatute  made  in  34£dw.  III.  ^*  16.  which  admitted  pcrfons 
to  claim,  and  falfify  a  fine^  at  any  indefinite  diftancc^: 
whereby,  as  fir  Edward  Coke  obferves  S  great  contention^ 
arofe,  and  few  men  were  fure  of  their  pofleiTions,  till  the  par- 
liament held  4  Hen.  VII.  reformed  that  mifchief,  and  excel- 
lently moderated  between  the  latitude  given  by  the  ftatute 
and  the  rigour  of  the  common  law.  For  the  ftatute,  then 
made  'j  reftored  the  do£lrine  of  non-claim ;  but  extended  the 
^ime  of  claim.  So  that  now,  by  that  ftatute,  the  right  of  all 
ftrangers  whatfoever  is  bound,  unlefs  they  make  claim,  by 
way  of  a£^ion  or  lawful  entry>  not  withia  one  year  and  1^ 
day,  as  by  the  common  law,  but  within^tY  years  after  pro- 
flaxnations  made :  except  feme-coverts,  infants,  prifonerss 
perfons  beyond  the  feas,  and  fuch  as  are  not  of  whole  mind  \, 
who  have  five  years  allowed  to  them  and  their  heirs,  after 
the  death  of  their  huftiandsi,  their  attaiiiing  fuU  age,  teco^ 

^£«/ib]ftjirasJtitiatiieCofttimM$.  entry  oa  t]»  Un^    4.  Byooatimii^' 

%nii  wn  fur  It  fsh  as  priafeed  bjr  Jar-  chim.  a  Infl.  5x8.  The  ftcond  is  not. 

thelct  «Dd  in  1  Inft.  5 1  f .     There  were  now  ih  forfe  under  the  ftatute  of  Henix 

then  four.methodi  of  chixning,  fo  as  to  Vlf . 

avoid  being  concluded  by  a  fine ;   f .  By  i  Litt.  §  44r. 

a^ion.  «.  By  entrlng  fuch  claim  on  the  ^  z  Inft.  518. 

record  at  the  fut  of  the  fine.    3.  By  I  4  Hen.  VII.  c.  24.  See  pif8  xiS^ 
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irering  their  liberty,  retumiiigisito  Englandj  or  being  reftor* 
^  to  their  right  mind  ( 1  )•  ' 

It  feems  to  have  been  the  intention  of  that  politic  prince, 
ting  Henry  VII,  to  have  covertly  by  this  ftatute  extended' 
fines  to  have  been  a  bar  of  eftates  tail,  in  order  to  unfetter 
the  more  eafily  the  eftates  of  his  powerful  nobility,  and  lay 
them  more  open  to  alienations  \  being  well  aware  that  power 
will  always  accompany  property.  But  doubts  having  arifen 
whether  they  could,  by  mere  implication,  be  adjudged  a  fuf- 
ficient  bar,  (which  th^  were  expreisly  declared  not  to  be  by  [  355  ] 
the  ftatute  dt  donis)  the  ftatute  32  Hen*  VIIL  c.  36.  was 
thereupon  made  \  which  removes  all  difficulties,  by  declaring 
that  a  fine  levied  by  any  perfon  of  full  s^,  to  whom  or  to 
whofe  anceftors  lands  have  been  entailed,  ihall  be'  a  perpe- 
tual bar  to  them  and  their  heirs  claiming  by  force  of  fuch 
entail :  unleis  the  fine  be  levied  by  a  woman  sifter  the  death 
of  her  huft>and,  of  lands  which  were,  by  the  gift  of  him  or 
his  anceftors,  ailigned  to  her  in  tail  for  her  jointure  ^  \  or 
unlefs  it  be  of  lands  entailed  by  a£l  of  parliament  or  letters 
patent,  and  whereof  the  leverfion  belongs  to  the  crown« 

From  this  view  of  the  common  law,  regulated  by  thefe 
{tatutes,  it  appears,  that  a  fiue  is  a  folemn  conveyance  on 
record  from  the  cognizor  to  the  cognizee,  and  chat  the  per- 
fons  bound  by  a  fine  are  parties^  priviesy  znijlrangers* 

The  parties  are  either  the  cognizors,  or  cognizees ;  and 
thele  are  immediately  concluded  by  the  fine,  and  barred  of 

■  See  teate  1 1  Hen.  VII,  c.  to. 


(1 )  This  is  the  chief  excellence  and  a(e  of  a  fine,  that  it  con* 
firms  aad  fecures  a  foffHcioas  tidcy  and  pats  aa  end  to  all  litigation 
after  five  years.  Other  conveyances  and  aiTarances  admit  an  entry 
to  be  made  npon  xhe  e(bite  within  twenty  years,  and  in  fome  in* 
fiances,  the  right  to  be  difputed  b  a  real  a&ion  for  fijity  years 
,^afterwards.  Harg.  Co,  Lift,  itl.  n.  »•  i. 
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any  latent  right  they  might  haves  even- though  under  the  Ic-* 
gal  impediment  of  coverture.  And  indeed,  as  this  is  almoft 
the  only  zSt  that  a  feme-covert,  or  married  woman,  is  per* 
]|iitte4  by  law  to  do,  (and  that  becaufe  (he  is  privately  exa^ 
mined  as  tQ  h^r  voluntary  confent,  which  removes  the  gene« 
ral  fufpicion  of  compulfion  by  her  hufband)  it  is  therefor^ 
^e  ufual  and  almoft  the  only  fafe  method,  whereby  (he  ca^i 
join  in  the  fale,  fiettlement|  or  incumbrance!  of  any  eftate  (a). 

Privies  to  a  fine  are  fuch  as  are  any  way  related  to  the 
parties  who  levy  the  fine,  and  claim  under  them  by  any  right 
of  blood,  or  other  rijght  of  reprefentation.  Such  as  are  the 
heirs  general  of  the  cognizor,  the  iflue  in  tail  fince  the  fta- 
tute  of  Henry  the  eighth,  the  vendee,  the  devifee,  and  all 
others  who  muft  make  title  by  the  perfons  who  levied  the  fine* 
For  the  z€t  of  the  anceftor  fliall  bind  the  heir,  and  the  zGt 
of  the  principal  his  fubftitute,  or  fuch  as  claim  under  any 
conveyance  made  by  him  fubfequent  to  the  fine  fo  levied  '• 

r  2s6  ]  -  Strangers  to  a  fine  are  all  other  perfons  In  the  world, 
except  only  parties  and  privies.  And  thefe  are  alfo  bound 
by  a  fine,  unlefs,  within  five  years  after  proclamations  made, 
they  interpofe  their  claim  ;  provided  they  are  under  no  legal 
impediments,  and  have  then  a  prefent  intereft  in  the  eftate. 
The  impediments,  as  hath  before  been  faid,  are  coverture, 
infancy,  imprifonment,  infanity,  and  abfence  beyond  fea:  and 
perfons,  who  are  thus  incapacitated  to  profecute  their  rightS| 

■  3  R^-  *7t 


(2)  A  wife  may  join  her  hpOiand  in  ciiher  a  fine  or  recovery  tq 
convey  her  own  eftate  and  inheritance,  or  an  eftate  fetded  upon  her  hy 
her  han)and  as  her  jcunture,  or  to  convey  the  hu/band's  eftatea  dif- 
charged  of  dower,  i  Crir.  99.  2  Cru,  143.  Pig.  123.  fiat  if  a 
jointrerst  after  her  hufband 's  death,  levies  a  fine  or  faffers  a  reco- 
very without  the  confent  of  the  heir,  or  the  next  perfon  entitled  to 
^n  eftate  of  inheritance,  the  fine  or  recovery  is  vend,  and  is  alio  a 
forfei^^re  of  her  elUte.   11  Hen.  FIL  e.  20.  Pif.  75. 

have 


>' 


>  h;^e  five  years  allowed  them  to  put  iu  their  claims  after  fttch 

*  impediments  are  removed.      Perfons  alfo  that  have  not  a 

prefenty  but  a  future  intereft  only,  as  thofe  in  remainder  or 

reverfion,  have  five  years  allowed  them  to  claim  in^  from 

the  time  that  fuch  right  accrues  ^     And  if  within  that  time 

they  negled  to  claim,  or  (by  the  ilatute  4  Ann.  c.  16.)  if 

«tfaey  do  not  bring  an  adlion  to  try  the  right,  within  one  year 

•after  making  fuch  claim,  and  profecute  the  fame  with  e%£ly 

*«il  perfons  whatfoever  are  barred  of  whatever  right  they  may 

•have,  by  force  of  the  ftatute  of  non-claim. 

But,  in  order  to  make  a  fine  of  any  avail  at  all,  it  is  ne« 
.ceflary  that  the  parties  fliould  h^ve  fome  intereft  or  eftate  in 
ibe  lands  to  be  aifefbed  by  it.    £lfe  it  were  poflible  that  tw0 
grangers,  by  a  mere  confederacy,  might  without  any  rifque 
defraud  the  owner$  by  levying  fines  of  their  lands}  for  if 
the  attempt  be  difcovered,  they  can  be  no  fufferers,  but  mult 
iHily  remain  in  Jlatu  quo :  whereas  if  a  tenant  for  life  levies 
:Sk  fine,  it  is  an  abfolute  forfeiture  of  his  eftate  to  the  remaiiH 
der*man  or  reverfioner  1*,  if  claimed  in  proper  time.    It  is 
not  therefore  to  be  fuppofed  that  fuch  tenants  will  frequently 
run  fo  great  a  hazard ;  but  if  they  do,  and  the  claim  is  not 
d|ily  made  within  five  years  after  their  refpediive  terms  .ex- 
pire %  the  eftate  is  for  ever  barred  by  it.      Yet  where  a 
.ftranger^  whofe  prefumption  cannot  be  thus  puniOied,  offi* 
cioufly  interferes  in  an  eftate  which  in  no  wife  belongs  to  him^ 
Jiis  fine  is  of  no  tStfk ;  and  may  at  any  time  be  (et  aCde  ^ 

(unlefs  by  fuch.  as  are  parties  or  privies  thereunto '}  by  plead-^  [  357  ] 
-ing  that  ^*  partes  finis  nihil  habuerunt**  And,  even  if  a  tCi- 
nant  for  years,  who  hath  only  a  chattel  intereft,  and  nofiee^ 
hold  in  the  land,  levies  a  fine,  it  operates  nothing,  but  is  lis. 
He  to  be  defeated  by  the  fame  plea  •.  Wherefore,  when  a 
lefTee  for  years  is  difpofed  to  levy  a  fine,  it.  is  ufual  for  him  t^ 
pake  a  feoffment  firft,  to  difplace  the  eftate  of  the  revers- 
ioner', and  create  a  newfreohold  by  difieifin.  And  thus  much 

o  Co.  Litt.  371,  r  HAb.  3  34. 

fUld*%$if  •  5Re]k  12).  Htfdt.4Q2. 

\  9  Ley.  s««  (  Hfrdr.  401.    %  Lcy.  5s. 

for 
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for  the  conveyance  cr  afiiirance  by  fine :  which  not  culf  » 
like  other  conveyaticesy  bin<l$  the  grantor  himfelf,  and  his 
heirs  \  bu^  alfo  all  mankindt  whether  concerned  in  the  traof- 
fer  or  no,  if  they  &il  to  put  in  thqr  dai^  within  the  time 
allotted  by  hw  (3). 

IV.  The  fourth  fpecies  of  aflurance,  by  matter  of  reconl^ 
is  a  common  recovery.  Concerning  the  original  of  which  it 
was  fonnerly  obfenred  °,  that  <x>nimon  recoveries  were  io- 
vcnted  by  the  ecclefiaftics.to  elude  the  ftatotesc^  mortmain  ; 
and  afterwards  encouraged  by  the  finefle  of  the  courts  of 
hw  in  1 2  Ed w.  IV«  in  order  to  put  an  end  to  aU  fettered 
inheritances,  and  bar  not  only  eftates^tail^  but  alio  all  re* 
mainders  and  rcverfions  expe£^ant  thereon.  I  am  now  there- 
Jbre  only  to  confider,  firft,  the  nature  of  a  common  reco- 
very i  and,  fecondly,  i^sfira  and  5^«ff- 

1.  And,  iirft,  the  nature  of  it ;  or  what  a  common  re- 
tortfj  is*    A  common  recovery  is  fo  far  lilee  a  fine^  that  k 


(3)  't  is  not  necefTary  to  be  in  pofTeffion  of  the  freehold  in  order 
Id  levy  a  iine ;  but  if  any  one  entitled  to  the  inheritance,  or  to  a 
remainder  in  tail,  levies  a  fine,  it  will  bar  his  liTae  and  all  heirs  who 
derive  thdr  dtle  through  him.  Ho^.  135.  A  fine  by  tenant  in  tall 
does  not  affed  fubfequent  remainders,  b.itt  it  creates  a  baie  or  qmi» 
Ified  fee,  lettrolinable  upon  thfe  Balurt  of  the  itfoe  of  the  perfon 
ID  whom  the  ellate  was  granted  in  tail ;  upon  which'  event  the  re- 
maiader-manttiay  enter.  If  tenant  in  tail,  widi  an  im  mediate  reverfiiyi 
|B  fee*  levies  a  fine,  the  bafe  fcc  merges  in  the  reverfion,  which  wSl 
become  liable  to  all  the  iaci^mbrances  of  the  ancefbrs,  from  whom 
|he  cftate  tail  defcended ;  as  judgments,  recognizances,  and  foch 
leafes  as  are  void  with  refpeft  to  the  iflUe  in  tail.  5  T.  R.  loS. 
I  Cru.  274^  A  recovery  fulTered  by  any  tenant  in  tail  lets  in  all 
she  incumbrances  created  by  himfelf,  which  were  defeafible  by  the 
iffae  in  tail,  and  after  the  recoveiy  they  will  follow  the  lands  in 
die  bands  of  a  AMM/i(fr  parchalbr. 
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18  a  futt  or  adion,  other  Ukudl  or  fi Aitious  v  and  in  k  tbc 
lands  are  ncovertd  againft  tho  tenant  of  the  freehold ;  whicli 
iccovery,  being  a  fuppofed  adjodication  of  the  right,  bindp 
all  perfoosy  and  veils  a  free  and  abiblutc  fee-fimple  in  the 
lecoveron  A  recovery  therefore  being  in  the  nature  of  an 
adion  at  law,  not  immediately  compromifed  like,  a  finet  but 
carried  on  through  every  regular  ft  age  of  proceeding,  I  am 
greatly  apprehenfive  that  it's  form  and  method  will  not  be 
eafily  underftood  by  the  ftudent,  who  is  not  yet.  ao^aiatoil 
with  the  courfe  of  judicial  proceedings  \  which  cannot  be 
thoroughly  explained,  till  treated!  of  at  large  in  ihe  third  [  358  ] 
book  of  thefe  commentaries.  However  I  (hall  endeavour  to 
ftate  it's  nature  and  progrefs,  as  clearly  and  concifely  as  I 
can;  avoiding,  as  far  as  poflibk,  all  technical  teems,  an4 
phrafes  not  hitherto  interpreted. 

Let  uflf,  in  the  firft  place,  fuppofe  David  Edwards**  to 
be  tenant  of  the  freehold,  and  defirous  to  fufier  a  common 
recovery,  in  order  to  bar  all  entails,  remainders,  and  rever<« 
Sons,  and  to  convey  the  fame  in  fee-fimple  to  Fianeia 
Golding.  7o  tSc€t  this,  Golding  is  to  bring  an  a&ioi» 
againft  him  for  the  lands  %  and  he  accordingly  fues  out  at 
writ,  called  a  praecipe  quod  reddaty  becaufe  tfaofe  were  it^a 
initial  or  nioft  operative  words,  when  the  law  proceodii^ 
were  in  Latin.  In  this  writ  the  demandant  Golding  aUcges^ 
chat  the  defendant  Edwards  (here  called  the  tenant^  has  no 
Iqpl  title  to  the  land  \  but  that  he  came  into  poflei&on  of  it 
after  one  Hugh  Hunt  had  turned  the  demandant  out  of  il  \ 
The  fubfequent  proceedings  are  made  up  into  a  record  ov  - 
recovery  roll  f^  in  which  the  writ  and  complaint  or  the  de-^ 
inandant  are  firft  recited :  whereupon  the  tenant  appearsj^ 
^nd  calls  upon  one  Jacob  Morland,  who  is  fuppofed,  at 
the  original  purchafe,  to  have  warranted  the  title  to  the  te- 
nant; and  thereu|K>n  he  prays»  that  the  faid  Jacob  Mor<^ 
land  may  be  called  in  to  defend  the  title  which  he  fo  war* 

V See  «ppai4is,  N«. y.  /  'i>*  ^  i  *• 
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ranted.  ^  This  is  called  fSxt  voucher ^  vocatioy  or  calling  of  Ja* 
<ob  Moriand  to  warranty ;  and  Morland  is  called  the  vouchee^ 
Vpon  this,  Jacob  Morland,  the  vouchee,  appears,  is  implead* 
cd,  and  defends  the  title.  Whereupon  Golding,  the  demand* 
ant,  defires  leave  of  the  court 'to  imparl^  or  confer  witK 
the  vouchee  in  private^^  which  is  (as  ufual)  allowed  him. 
And  foon  afterwards  the  demandant,  Golding,  returns  to 
court,  but  Morland  the  vouchee  difappears,  or  makes  default. 
.  Whereupon  judgment  is  given  for  the  demandant,  Golding,, 
Aow  called  the  recoveror,  to  recover  the  lands  in  queftioa 
againft  the  tenant,  Edwards,  who  is  now  the  recoveree : 
and  Edwards  has  judgment  to 'recover  of  Jacob  Morland 
r  aco  ]  lands  of  equal  v^alue,  in  irecompenfe  for  the  lands  fo  war- 
ranted by  him,  and  now  loft  by  his  default  \  which  is  agree- 
able to  the  do£trine  of  warranty  mentioned  iti  the  preceding 
chapter  '•  This  is  called  the  recompenfe,  or  recovery  in  value. 
But  Jacob  Morland  having  no  lands  of  his  own,  being  ufu«> 
ally  the  cryer  of  the  court  (who,  from  being  frequently  dius 
vouched,  is  called  the  common  vouchee )  it  is  plain  that  £d« 
wards  has  only  a  nominal  recompenfe  for  the  lands  fcT  reco^ 
Tered  againft  him  by  Golding;  which  lands  are  now  ab« 
iblutely  refted  in  the  faid  recoveror  by  judgment  of  law,  and 
feifin  thereof  is  delivered  by  the  fcerifF  of  the  county.  So 
diat  this  coUufive  recovery  operates  merely  in  the  nature  of 
a  conveyance  in  fee-Cmple,  from  Edwards  the  tenant  in  tail^ 
to  Golding  the  purchafor. 

The  recovery,  here  defcribed,  is  with  Tl  Jingle  voucher 
only;  but  fomctimcs  it  is  with  double^  treble^  or  farther 
voucher,  as  the  exigency  of  the  cafe  may  require.  And  in- 
deed it  is  now  ufual  always  to  have  a  recovery  with  double 
voucher  at  the  leaft  :  by  firft  conveying  an  cftate  of  freehold 
to  any  indifferent  perfon,  again  (I  whom  the  praecipe  is 
brought ;  and  then  he  vouches  the  tenant  in  tail,  who 
vouches  over  the  common  vouchee  *.     For,  if  a  recovery  be 

♦  •  •      .        .  • 

'  ^ag*  3dr.  *  See  arpecid'xi  p«s-  xv'^* 
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had  immediately  againft  tenant  in  uil,  it  bars  only  fuch  eflate 
in  the  premifes  of  which  he  is  then  a£tually  feifed ;  wlxcfeas 
if  the  recovery  be  had  againft  another  perfoif ,  and  the  tenant 
in  tail  be  vouched,  it  bars  every  latent  right  and  intereft 
u^hich  he  may  have  in  the  lands  recovered  ^.  If  Edwardt 
therefore  be  tenant  of  the  freehold  in  poileffion,  and  John 
Barker  be  tenant  in  tail  in  remainder,  here  Edwards  doth 
firft  vouch  Barker,  and  then  Barker  vouches  Jacob  Morland 
the  common  vouchee ;  who  is  always  the  laft  perfon  vouched^ 
and  always  makes  default :  whereby  the  demandant  Golding 
recovers  the  land  againft  the  tenant  Edwards,  and  Edwards 
recovers  a  recompenfe  of  equal  value  againft  Barker  the  firft 
vouchee  }  who  recovers  the  like  againft  Morland  the  common 
vouchee,  againft  whom  fuch  ideal  recovery  in  value  is  always 
ultimately  awarded. 

This  fuppofed  recompenfe  in  value  is  the  reafon  why  the  r  oic  -j 
HTue  in  tail  is  held  to  be  barred  by  a  common  recovery.  For,  • 
if  the  recovetee  fhould  obtain  a  recompenfe  in  lands  from 
fhc  common  vouchee  (which  there  is  a  poflibility  in  conttSn- 
plation  of  law,  though  a  very  improbable  one,  of  his  doing)' 
thefe  lands  would  filpply  the  place  of  thofe  fo  recovered  from 
htm  by  colluHon,  and  would  defcend  to  the  iflue  in  tail  ^. 
This  reafon  will  alfo  hold  with  equal  f6rce,  as  to  moft  re- 
mainder-men and  rcverfioners  \  to  whom  the  pofTibility  will 
remain  and  revert,  as  a  full  recompenfe  for  the  reality,  which 
they  were  otlierwife  entitled  to :  but  it  will  not  always  hold ; 
and  therefore,  as  Pigott  fays<<,  the  judges  have  been  even« 
afiutiy  in  inventing  other  reafons  to  maintain  the  authority 
of  recoveries.  And,  in  particular,  it  hath  been  faid,  that, 
though  the  cftate*tail  -  is  gQne  from  the  recoverce,  yet  it  i^ 
not  deflroyedy  but  only  transferred;  Sind  ftill  fubfifts,  and  wilt' 
ever  continue  to  fubfift  (by  conftruftion  of  law)  in  the  fe- 
covcroT,  his  heirs,  and  afllgns:  and,  as  the  cftate-tail  fo 
<bBtlnues  to  fubfift  for  ever,  the  remamders  or  rcverCon^ 

^  B«o.  jibr.  tit,  Taifem  32.  P)oivjv  S^         ^  vf  com.  ncoT.  1 31  t4« 
cDr  ASt.  b.  I.  dial.  16. 

.,    '  expe£lant 
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expedaxit  on  die  determinatioii  of  fuch  eftate-tail  can  nerer 
take  place  (4). 

To  fuch  awkwatd  fliifts,  fuch  fubtile  refinementSy  and 
ftich  ftrange  reafoning,  were  our  anceftors  obliged  t^  have 
reconrfe,  in  order  to  get  the  better  of  that  ftubbom  (tatute  Jk 
4onis.  The  defign,  for  which  theTe  contrivance!  were  fet 
im  foot,  was  certainly  laudable ;  the  unrivetting  the  fetters 
tf  <;(late8-tai],  which  were  attended  with  a  legion  of  mifchiefs 
to  the  commonwealth :  butj  while  we  applaud  the  end^  we 
cannot  but  admire  the  means.  Our  modern  courts.of  jufticc 
have  indeed  adopted  a  mpre  manly  way  of  treating  the  fub* 
je£l ;  by  confidering  common  recoveries  in  no  other  Ught^ 
than  as  the  formal  mode  of  conveyance,  by  which  tenant  ia 
tail  is  enabled  to  aliene  his  lands.  But,  fince  the  ill  confe« 
quences  of  fettered  inheritances  arc  now  generally  feen  and 
allowed,  and  of  courfe  the  utility  and  expedience  of  fetting 
them  at  liberty  are  apparent ;  it  hath  often  been  wilhed,  that 
f  %6\  1  ^^  procefs  of  this  conveyance  was  ihortened,  and  rendered 
lefs  fubje£l  to  nicetiesy  by  either  totally  repealing  the  ftatttte 
de  donis  :  which  perhaps,  by  reviving  the  old  dodbine  of  coa« 
ditional  fees,  might  give  birth  to  many  litigations :  or  by 
vefting  in  every  tenant  in  tail  of  full  age  the  fame  abfolute 
iee-fimple  tit  oncCj  which  now  he  may  obtain  whenever  hCv 


i^H^a 


(4)  Fines  and  rec^veritfs  are  now  confidered  as  mere  forms  of 
conveyances  or  common  affinraiices,  the  theory  and  original  prim- 
ciptts  of  them  being  litde  regarded.  Chief  jolKce  Willes  has  de* 
cjared  that  '*  Mr.  Pigot  has  conibtinded  himfdf  and  t:9trf  body 
**  elfe  who  reads  his  book»  by  endeavooring.  to  give  reaToiis  fog 
**  and  explain  common  recoveries.  IonIyiaythis»"beadds<'tolhtw 
*'  that  when  men  attempt  to  give  reaions  for  common  recovecks 
<<  they  ran  into  aMbrdities>  and  the  whole  of  what  they  fay  is  anin« 
*'  telligible  jargon  and  learned  nonfenfe.  They  have  been  in  ufc 
**  fclne  hundreds  of  years,  have  gained  ground  by  time*  and  we 
«'  muft  now  take  them»  as  they  really  are  coaimon  aflkrances.'* 
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pleafes,  bytlie  €olittfi?e  fiAion  of  a  common  recovery;  tbouj^ 
this  might  poffibly  bear  hard  upon  tfaofe  in  remainder  or  re* 
Terfion,  by  abridging  the  chances  they  would  otherwife  fire^ 
quently  have,  as  no  recovery  can  be  fuflered  in  the  interrals 
between  term  and  term,  which  fometixnes  continue  for  neat 
five  months  together :  or  laiUy,  by  empowering  the  tenant 
in  tail  to  bar  the  eftate-tail  by  a  felemn  deed,  to  be  made  in 
term  time  and  enrolled  in  fome  court  of  record ;  which  is  ItaMe 
to  neidier  of  the  other  objedtons,  and  is  warranted  not  only  bf 
the  ufage  of  our  American  colonies,  and  the  decifions  of  our 
own  courts  of  jufticej  which  allowa  tenant  in  tail  (without  fine 
or  recovery)  to  aj^point  his  eftate  to  any  charitable  ufe  *^,  but 
alfo  by  the  precedent  of  thcftatutc '  ai  Jat,  I.  c.  19.  whioh^ 
in  cafe  of  a  bankrupt  tenant  in  tail^  empowers  his  commiff* 
Conersto  fell  the  eftate  at  any  time,  by  deed  indented  and  en-^ 
rolled.  And  if^  in  fo  national  a  concern,  the  emoluments  of 
tfie  officers,  concerned  in  paffing  recoveries,  are  thought  to 
be  worthy  attention,  thofe  might  be  provided  for  in  the  fees. 
to  be  paid  upon  each  enrollment. 

2.  Th^  fim  and  effe£!  of  common  recoveries  may  appear^ 
from  what  has  been  faid,  to  be  an  abfolute  bar  not  only  of  all 
tftatestail,  but  of  remainders  and  reverfions  expeftant  on  the 
determination  of  fuch  eftates.  So  that  a  tenant  intail  may^ 
by  this  method  of  afliirance,  convey  the  lands  beld.in  tail  to  the 
tecoveror^  his  heirs  and  affigns,  abfolutely  free  and  difcharged 
of  all  conditions  and  limitations  in  tail,  and  of  all  remainder* 
and  reverfions.  But,  by  ftatute  34  &  35  Hen.  VIII.  c.  10.  nxk 
recovery  had  agtiaft  tenant  m  tail,  of  the  king's  gift,  whefteC 
^e  remainder  olr  reverCon  is  in  the  king,  {hail  bar  fuch  eftate-* 
tsiil,  or  the  rcniainder  or  reverfion  of  the  crown.  And  by  th«r 
ftatute  1 1  Hen.  VII.  c.  .20.  no  woman,  after  her  hufband's 
ieath,  (hall  fiifier  a  recovery  of  lands  fettled  on  her  by  her 
hufbjand,  or  fettled  on  h^r  hufl)and  and  her  by  any  of  his  an- 
ccftors.  And  by  ftatute  14  Eliz.  c.  8.  no  tenant  for  lifc^of  [  362  J 
wy  fort,  can  fuffer  a  recovery,  fo  as  to  bind  them  in  Remain- 
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der  orreverCon.  For  wbtch  reafon,  if  there  be  tenant  fyrliftr 
with  remainder  in  tail,  an^l  other  remainders  overi  and  the> 
tenant  for.life  is  dedrous  to  fuffer  a  valid  recovery ;  either  he^ 
or  the  tenant  to  the  praecipe  by  him  made,  muft  vouch  the  re^ 
mainder-man  in  taU»  otherwife  the  recovery^is  void :  but  if  he 
4oe8  vouch  fuch  rcmainder«>many  and  he  appears  and  vouches 
the  common  vouchecy  it  is*  theii  good  ^  for  if  a  man  be  vouched 
and  appears,  and  fufiers  the  recovery  to  be  had  againft  the 
tenant  to  ihcprauipe,  it  is  as  effeAual  to  bar  the  eftate-tail 
as  if  he  himfelf  were  the  recoveree '  (5)4 

In  all  recoveries  it  is  neceifary  that  the  recovetee,  of  tenant 
fo  the  praecipe^  as  he  is  ufually  called,  be  a£lually  feifed  of  the 
freehold,  clfe  tlie  recovery  b void  «.  For  all  a£lions,  to  recover 
the  feifin  of  lands,  mu(l  be  brought  againft  the  aflual  tenant 
of  the  freehold,  elfe  the  fuit  will  lofe  it's  e^e£i  ;  (ince  the  free- 
Iiol(i  cantiot  be  recovered  of  him  who  has  it  not.  And,  though 
ihefe  recoveries  are  in  themfelves  fabulous  and  fiflitious,  yet 
it  is  neceflary  that  there  be  aclores  fabulae^  properly  qualified* 
But  the  nicety  thought  by  fome  modern  praflitioners  to  be  re- 
quifite  in  conveying  the  legal  freehold,  in  order  to  make  a  good 
tenant  to  iHtitpraecipe^  is  removed  by  the  provifions  of  t^e  fta-« 
tttte  J4  Geo.  U.  c.  2o«  which  ena£ts,  with  a  retrofpe£l  ana, 
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(5)  If  a  tenant  in  tail>  to  whom  ihe  e(tate  has  defcendcd 
ix  parte  matcma,  fufFeri  a  fdcovcfy,  and  declares  the  ufes  tar 
himfelf  in  fee^  the  eftate  will'  deicend  to  mn  heir  on  the  part 
of  llie  mother^  even  if  he  had  the  feveffidn  in  fee  from  his' 
father*  aud  nyice  ver/a ;  but  if  he  took  the  eftate-tail  by  pur- 
chafe,  the  new  lee  will  defcend  to  the  heirs  general.  5  T.  Ra: 
104«  If  then  a  perfon^  who  has  inherited  an  elhite«tail  from 
his  mother »  wifhes  to  cut  off  the  intail  and  to  make  the  eftat« 
dtfcepdibJe  to  his  heirs  on  the  part  of  the  fatl&eri  after  the 
recovery  he  ought  to  malce  a  connmon  conveyance  to  trufiees^ 
aitd  to  have  the  e(tate  reconvcyed  back  by  them,  by  which' 
irteatls  he  will  take  the   eilatc  by  purcbafe*  iVhidi  will  thed 

defcend  to  his  heirs  general. 
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conformity  to  the  anticnt  rule  of  law  ^,  thatj  thoiigh  the  legal 
freehold  be  vefted  in  leflees^  yet  thofe  who  are  entitled  to  the 
next  freehold  eftate  in  remainder  orrererfion  may  make  a  good 
tenant  to  the  praecipe ; — ^that,  though  the  deed  or  fine  which 
creates  fuch  tenant  be  fubfequentlo  the  judgment  of  ircovery, 
yetj  if  it  be  in  the  fame  term,  the  recovery  ihali  be  Talid  in 
law } — and  that,  though  the  recovery  itfelf  do  not^appear  to  be 
entered,  or  be  not  regularly  entered^  on  record^  yet  the  deed 
to  make  a  tenant  to  the  praecipe^  and  declare  the  ufes  of  the 
recovery,  (hall  after  a  poiTei&on  of  twenty  years  be  fufficient 
evidence,  on  behalf  of  a  purchabr  for  valuable  conGderation,  f  363  3 
that  fuch  recovery  was  duly  fuSered.  And  this  may  fuffice 
to  give  the  ftudent  a  general  idea  of  common  recoveries,  the 
laft  fpecies  of  aflurances  by  matter  of  record* 

BsFORfe  I  conclude  this  head,  I  mud  add  a  word  concern- 
ing deeds  t6  /eady  or  to  declare^  the  ufes  of  fines,  and  of  reco* 
veries.  For  if  they  be  levied  or  fufPered  without  any  good 
confideration,  and  without  any  ufes  declared,  they,  like  other 
conveyances,  enure  only  to  the  ufe  of  hinl  who  levies  or  fuf- 
fers  them  ^  And  if  a  confideration  appears,  yet  as  the  moft  . 
ttfual  fine,  ^^fur  cognizance  de  droit  come  ch,  igfcJ*  conveys  an 
abfolute  eftate,  without  any  limitations,  to  the  cogniscee ;  and 
as  common  recoveries  do  the  fame  to  the  recoveror,  thefe  af« 
furances  could  not  be  made  to  anfwer  the  purpofe  of  family 
fettlements,  (\iiherein  a  variety  of  ufes  and  defignations  is  very 
often  expedient)  unlefs  their  force  and  effeft  were  fubjecled  to 
the  dire£lion  of  other  more  complicated  deeds,  wherein  parti<* 
cular  ufes  can  be  more  particularly  expreOed.  The  fine  or 
recovery  itfelf,  like  a  power  once  gained  in  mechanics,  may 
be  applied  and  dtre£led  to  give  efficacy  to  an  infinite  variety 
of  movements  in  the  vaft  and  intricate  machine  of  a  volu- 
minous family  fettlement.  And,  if  thefe  deeds  are  made  pre- 
vious to  the  fine  or  recovery,  they  are  called  deeds  to  fead  the 
ufes  i  if  fubfequcnt,  deeds  to  declare  them.  As,  if  A  tenant 
in  tail,  with  reverfion  to  himfelf  in  fee,  would  fettle  his  eftate 
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on  B  for  life,  remainder  to  C  in  tail,  reoMinder  to  D  in  fiee  i 
this  18  what  by  laiw  he  has  no  power  of  doing  effe£lually9  n^hile 
his  own  eftate**tail  is  in  being.  He  therefore  ufuaUy,  aft^r 
making  the  fettlement  propofed,  covenants  to  levy  a  fine  (or 
if  there  be  any  intermediate  remaindefSy  to  fufier  a  recovery) 
to  £,  and  dire&s  that  the  fame  fhall  enure  to  the  ufes  in  fuck 
Settlement  mentioned.  This  is  now  a  deed  to  lead  the  ufes 
of  the  fine  or  recovery ;  ^nd  the  fine  when  levied,  or  recovery 
whenfufitnred,  (hall  enure  to  the  uies  fo  fpiecified  and  no  other. 
For  though  £,  the  cognizee  jor  recoveror,  hath  a  fee-fimple 
vefted  in  himfelf  by  the  fine  or  recovery  \  yet,  by  the  oper»> 
tion  of  tills  deed,  he  becomes  a  mere  inftniment  orxonduit- 
[  364  ]  pipe,  feifed  only  to  the  ufeoi  B,  C,  and  D,  in  fucoeffive  order : 
which  ufe  is  executed  immediately,  by  force  of  the  ftatute  of 
ufes  ^.  Or,  if  a  fine  or  recovery  be  had  without  any  previous 
fettlement,  and  a  deed  beo/J^rwurtf/madebetween  ^pavties, 
dtchring  the  ufes  to  which  the  fame  (hall  be  applied,  diis  will 
be  equally  good,  as  if  it  had  been  exprefsly  levied  or  fiifiered 


k  This  doflrinc  may  perhaps  be  more 
dearly  illuftrared  by  example.  In  the 
Ueed  or  marriage  fenlement  in  the  ap- 
pendix, N**.  II.  §  ft.  we  may  Aippofe 
the  iaads  to  have  been  origiaally  fettled 
ttn  Abraham  and  Cecilia  Barker  for  life, 
remainder  to  John  Barker  in  tail,  with 
dimoN  other  remainders  over,  leverlion 
to  Cecilia  Barker  in  fee  j  and  now  in. 
tended  to  be  fettled  to  the  feverzl  ufea 
theiein  exprefled,  ^tix.  to  Abraham  and 
Cecilia  Barker  tHl  the  marriage  of  John 
Barker  with  Kathcrine  Edwards,  and 
then  to  John  Barker  for  life  ;  remainder 
to  tru(lees  to  preferve  the  contingent  re- 
mainders ;  remainder  to  his  vnh  Kathc- 
rine for  life,  for  her  jointure ;  remainder 
to  other  tcuAeet,  for  a  term  of  five  iian- 
drcd  years;  remainder  to  the  firft  and 
other  fon^  of  the  marriage  in  tail  \  re- 
mainder to  the  daughters  in  tail;  re- 
maiader  to  John  Barker  in  tail;  remain- 
der to  CcciUa  Barker  in  fee.    Now  it  it 


neceiTafyy  in  order  to  bar  the  eftite  tail 
of  John  Barlcer,  and  the  remainders  ex* 
pedant  thereon,  that  aTecovetybe  fuf- 
fcrid  of  the  pttnttlta  :  and  itrit  theosht 
proper(for  though  ofoaly  k  itiyi0  mcam 
neceflary  :  fee  Forreiler.  1 67.}  that  in  or* 
der  to  make  a  good  tenant  of  the  freehold, 
or  tenant  co  die  frttdpi^  daring  theco. 
vertare,  a  fine  fliovld  be  levied  by  Abra- 
ham,Cecilta,  and  John  Barker ;  and  that 
the  recovery  ttielf  be  fuffeied  agalnft  this 
tenant  to  the  frMttrfe^  who  Ibail  voueh 
John  Barlcer,  and  thereby  bar  his  eftate- 
tail,  and  become  tenant  to  the  fee-fimpJe 
by  virtue  of  fuch  recovery :  the  aies  of 
i»faich  eftate,  lb  acquired,  are  to  be  thofe 
ocpi^fled  in  tbia  deed.  Accoidiogiy  the 
patties  coveaeflt  to  dotheieicveral  adf  t 
(fee  p4g.  viii.)  and  in  confequence  there- 
ef  the  fine  and  recovery  are  had  and  fuf- 
lered  (N*.  IV.  and  N^  V.)  of  whieh 
thii  conveyance  is  a  deed  ta  Usd  the 
ttfca. 
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in  confequence  of  a  deed  directing  it's  operation  to  thofe  par* 
ticular  ufes.  For  by  ftatute  4  &  5  Ann.  c.  16.  indentures  to 
diclare  the  ufes  of  fines  and  recoveries,  made  after  the  fines 
and  recoveries  had  and  fufFered,  (hall  be  good  and  efFe^ual  in 
law,  and  the  fine  and  recovery  (hall  enure  to  fuch  ufes,  and 
be  efteemed  to  be  only  in  truft,  notwithftanding  any  doubts 
that  liad  arifen  on  the  ftatute  of  frauds  2^  Car.  II.  c.  3.  to 
the  contrary. 


Ec  2 


365  Tbe  Rights  Book  IT. 


CHAPTER     THE     T  W  E  N  T  T-S  E  C  O  N  D. 

OF    ALIENATION    by    SPECIAL 

CUSTOM. 


WE  are  next  to  confider  aflurances  by  fpecial  cuftom, 
obtaining  only  in  particular  places,  and  relative  only 
to  a  particular  fpecies  of  real  property.  '  This  therefore  is  a 
very  narrow  title;  being  confined  to  copyhold  lands,  and 
fuch  cuftomary  eftates,  as  are  holden  in  antient  demefne,  or 
In  manors  of  a  fimilar  nature  :  which,  being  of  a  very  pecu- 
liar kind,  and  originally  no  more  than  tenancies  in  pure  or 
privileged  villenage,  were  never  alienable  by  deed ;  for,  as 
that  might  tend  to  defeat  the  lord  of  his  feigniory,  it  is  there- 
fore a  forfeiture  of  a  copyhold  ^.  Nor  are  they  transferrable 
by  matter  of  record,  even  in  the  king's  courts,  but  only  in 
the  court  baron  of  the  lord.  The  method  of  doing  this  is 
generally  by  furremler ;  though  in  fomc  manors,  by  fpecial 
cudom,  recoveries  may  be  fufFered  of  copyholds  ^ :  but  thefe 
difFering  in  nothing  material  from  recoveries  of  free  land, 
fave  only  that  they  are  not  fil^fTered  in  the  king's  courts,  but 
in  the  court  baron  of  the  manor,  I  (hall  confine  myfelf  to 
conveyances  by  furrender,  and  their  confequences. 

SuRRExnER,  furfumredditio^  is  the  yielding  up  of  the  eftate 
by  the  tenant  into  the  hands  of  the  lord,  for  fuch  purpofes 
as  in  the  furrender  are  expreflcd.  As,  it  may  be,  to  the  ufc 
and  behoof  of  A ^ and  his  heirs ;  to  the  ufe  of  his  own  will ; 
and  the  like.     The  procefsj  in  moft  manors,  is,  that  the 
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tenant  comes  to  the  fteward,  cither  in  court,  (or,  if  the  cuf- 
tom  permits,  out  of  court)  or  clfc  to  two  cuftomary  tenants 
of  the  fame  manor,  provided  there  be  alfo  a  cudom  to  warrant 
it  >  and  there  by  delivering  up  a  rod,  a  glove,  or  other  fym- 
bol,  as  the  cuftom  direfts,  reCgns  into  the  hands  of  the  lord, 
by  the  hands  and  acceptance  of  his  faid  fteward,  or  of  the 
faid  two  tenants,  all  his  intereft  and  title  to  the  eflate  \  in 
truft  to  be  again  granted  out  by  t^e  lord,  to  fuch  pcrfons  and 
for  fuch  ufes  as  are  named  in  the  furrender,  and  th&  cudom 
of  the  manor  will  warrant.  If  the  furrender  be  made  Out  of 
court,  then,  at  the  next  or  fome  fubfcquent  court,  the  jury 
or  homage  muft  prefent  and  find  it  upon  their  oaths  \  which 
prefentment  is  an  information  to  the  lord  or  his  (leward  of 
what  has  been  tranfaded  out  of  court.  Immediately  upon 
fuch  furrender  in  court,  or  upon  prefentment  of  a  furrender 
made  out  of  court,  the  lord  by  his  fteward  grants  the  fame 
land  again  to  ceftuy  que  ufcy  (who  is  fomctimcs,  though  rather 
improperly,  called  the  fuirenderee)  to  hold  b^  the  antient 
rents  and  cuftomary  fervices;  and  thereupon  admits  him 
tenant  to  the  copyhold,  according  to  the  form  and  efTed  o£ 
the  furrender,  which  muft  be  exa£^ly  purfued.  And  this  is 
done  by  delivering  up  to  the  new  tenant  the  rod,  or  glove,  or 
the  like,  in  the  name,  and  as  the  fynibol,  of  corporal  fcifin 
of  the  lands  and  tenements.  Upon  which  admiffion  he  pays 
a  fine  to  the  lord  according  to  the  cuftom  of  the  manor,  and 
takes  the  oath  of  fealty. 

In  this  brief  abftra£l  of  the  mannerof  transferring  copyhold 
eftates  we  may  plainly  trace  the  vifible  footfteps  of  the  feodal 
inftitutions.  The  fief,  being  of  a  bafe  nature  and  tenure,  is 
unalienable  without  the  knowlege  and  confent  of  the  lord. 
For  this  purpofe  it  is  reCgned  up,  or  furrendered  into  his 
hands.  Cuftom,  and  the  indulgence  of  the  law,  which  fa- 
vours liberty,  has  now  given  the  tenant  a  right  to  name  h^ 
fucceflbr  \  but  formerly  it  was  far  otherwife.  And  \  am  apt 
to  fufpef^  that  this  right  is  of  much  the  fame  antiquity  with 
the  introdu£tion  of  ufes  with  refpe£l  to'  freehold  lands :  for 
the  alienee  of  a  copyhold  had  msxA^jusfiduciarium^  for  which 

£  e  3  thcr« 


367  Tb^  R  f  d  H  T  s  BooiC  1^ 

there  was  no  remedy  at  law,  but  only  hyfub-p^^na  in  dian- 
eery  S  When  therefore  the  lord  had  accepted  a  furrender  of 
his  tenant's  intereft,  upon  confidence  to  re-grant  the  eftate  to 
another  perfon,  either  then  exprefsly  named  or  to  be  afterwards 
named  in  the  tenant's  will,  the  chancery  inforced  this  truft  as 
a  matter  of-^onfcience ;  which  jiirifdiftion,  though  fccmhigly 
new  in  the  time  of  Edward  IV  ^^  was  generally  acquiefced  in, 
as  it  opened  t^e  way  for  the  alienation  of  copyholds,  as  well  as 
of  freehold  eftates,  and  as  it  rendered  the  ufe  of  them  both 
equally  devifable  by  teftament.  Yet  even  to  this  day,  the 
new  tenant  cannot  be  admitted  but  by  compofition  with  the 
lord,  and  paying  him  a  fine  by  way  of  acknowlegement  for 
the  licence  of  alienation.  Add  to  this  the  plain  feodat  invefti- 
ture,  by  delivering  the  fymbol  of  feifin  in  prefencc  of  the  other 
tenants  in  bpen  court ;  *'  quando  hajla  vel  altud  corporeum  quid" 
•'  Itbet  porrigitut  a  domino  fe  invejlituram  facere  dicente  ;  quae 
•*  faltem^doram  dmhus  vafalHs  foUmniter  fieri  debet  ^  ;"  and,  to 
crown  the  whole,  the  oath  of  fealty  is  annexed ,  the  very  bond 
of  feodal  fubjc£lion.  From  all  which  we  may  fairly  conclude, 
that  had  there  been  no  other  evidence  of  the  fa£t  in  the  reft 
of  our  tenures  and  eftates,  the  very  exiftence  of  copyholds, 
and  the  manner  in  which  they  are  transferred,  would  incon- 
teftably  prove  the  very  univerfal  reception  which  this  northern 
fy/lcm  of  property  for  a  long  time  obtained  in  this  ifland  ;  and 
which  communicated  itfelf,  of  at  leaft  it's  fimilitude,  even  to 
our  very  villeins  and  bondmen. 

This  method  of  conveyance  is  fo  efltntial  to  the  nature  of 
a  Qopyhold  eftate,  that  it  cannot  properly  be  transferred  by 
any  other  aflurance.  No  feoffment  or  grant  has  any  opera- 
tion, thereupon.  If  I  would  exchange  a  copyhold  eftate  with 
another,  I  cannot  do  it  by  an,  ordinary  d^ed  of  exchange 
at  the  common  law  ;  but  we  niuft  furrender  to  each  other^s 
ufe,  and  tlie  lord  will  admit  us  accordingly.  If  I  would 
devife  a  copyhold,  I  muft  furrender  it  to  the  ufe  of  piy  laft 
will  and  teftament  %  and  in  my  will  I  muft  declare  my  in- 


e  Cn>.  Jac.  568*  •  Feud^  h  %,  u  %, 
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tentions^  and  name  a  devifee,  who  will  then  be  entitled  to 
admiffion^(i  )•  A  fine  or  reeovery  had  of  copyhold  lands  in  the 
king's  court  may  indeed,  if  not  duly  reverfed,  alter  the  tenure 
of  the  lands,  and  convert  them  into  firank  fee  ',  whicSi  is  de^ 
fined  in  the  old  book  of  tenures^  to  be  <Mand  pleadable  at  the 
*'  common  law:^  but  upon  an  adion  on  the  cafe,  in  the  nature 
of  a  writ  of  a  Jfcnt^  brought  by  the  lord  in  the  king's  court, 
fuch  fine  or  recovery  wiU  be  reverfed,  the  lord  will  recover 
his  jurifdi£fcion,  and  the  lands  will  be  reftored  to  their  former 
fiate  of  copyhold  '• 

Ik  Older  the  more  clearly  to  apprehend  the  nature  of  this 
peculiar  affurance,  let  us  take  a  feparate  view  of  it's  feveral 
parts  I  the  fiirrender,  the  prelentment,  and  the  admittance. 

I.  A  SURRENDER,  by  an  admittance  fubfequent  whereto 
the  conveyanee  is  to  receive  it's  perfection  and  confirmation, 
18  rather  a  manifeftation  of  the  alienor's  intention,  th^  a 
transfer  of  any  intereft  in  pofleffion.  For,  till  admittance  of 
ce/hty  qiuufe^ibt  lord  taketh  notice  of  the  furrenderor  as  his- 

*■  Co.  Copyh.  f  36.  *  f.  tmr  enfranUfte, 

%  Old.  JVtff.  Brtv,  /•  hntfe  ii  rtSh  >  See  Vol  III.  p.  i66** 

dSsir/o.    F.N.  B.I  3* 

(i)  Unlefs  a  furrender  is  made  by  the  tefbtor  fome  time 
before  his  death  to  the  ufe  of  hb  laft  will  and  teftamem, 
the  devife  of  a  copyhold  is  in  general  abiblutely  void,  and 
the  cftate  defcends  to  the  heir  at  law :  but  in  three  inftances 
a  court  of  equity  will  interfere  and  will  fupply  the  defe^  of 
a  furrender,  mifc.  when  copyholds  are  devifed  for  the  pay- 
ment of  debts,  and  in  favour  of  a  wife  or  younger  children. 
Yet  a  wife  or  younger  children  will  not  be  relieved  in  equity, 
if  the  heir  is  difinherited  or  unprovided  for.  i  Atk.  387. 3  Bro.  229. 
I.  Cox'/  P.  Wm.  6o.  If  both  freehold  and  copyhold  eftates  are 
devifed  for  the  payment  of  debts,  the  chancellor  will  not 
fupply  the  defed  of  the  furrender  of  the  copyhold,  unlefs  the 
freehold  is  infufficient.     i  Bro.  273.    2  Bro.  325. 

Equity  will  not  aflifL  a  brother,  grand*children,  or  a  natural 
<^d,     3  4tk.  189.    2  Vef.  582. 

£  e  4  tenant ; 
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tenant ;  and  he  {ball  receive  the  profits  of  the  land  to  his  own 
ufe,  and  ihall  difcharge  all  fervices  due  to  the  lord.  Yet  the 
iatereft  remains  in  him  not  abfoluteljTi  hut  fui  tmdo ;  for  he 
cannot  ^afs  away  the  land  to  any  other,  or  make  it  fubje£t 
to  any  other  jncumbrance  than  it  was  fubje<St  to  at  the  time 
of  the  Airrender.  But  no  manner  of  legal  intereR  is  veiled 
ip  the  nominee  before  admittance.  If  he  enters,  he  is  a  tref* 
pafler,  and  punilhable  in  an  a£tibn  of  trefpafs  (^) :  and  if  he 
furrenders  to  the  ufe  of  another,  fuch  furrender  is  merely  void, 
and  by  no  matter  expojlfadlo  can  be  confirmed.  For  though 
he  be  admitted  in  purfuance  of  the  original  furrender,  and 
thereby  acquires  afterwards  a  fu£&cient  and  plenary  tntereft  as 
abfolute  owner,  yet  his  fecond  furrender  previous  to  his  own 
admittance  is  abfolutely  void  ab  initio ;  becaufe  at  the  time  of 
fuch  furrender  he  had  but  a  poffibility  of  an  intereft,  and  could 
therefore  transfer  nothing :  and  no  fubfequent  admittance  can 
make  an  z€t  good,  which  was  ah  initio  void.  Yet,  though 
upon  the  original  furrender  the  Nominee  hath  but  a  poffibility, 
it  is  however  fuch  a  poffibility,  as  may  whenever  he  pleafes  be 
reduced  to  a  certainty :  for  he  cannot  either  by  force  or  fraud 

I  be  deprived  or  deluded  of  the  zStOt  and  fruits  of  the  furrender ; 

but  if  the  lord  refufe  to  admit  him,  he  is  compellable  to  do  it 
by  a  bill  in  chancery,  or  a  mandamus  ^  .*  and  the  furrenderor 

[  3^9  ]  ^^^  ^^  "o  ^^^^  defeat  his  grant ;  liis  hands  beihg  for  evec 
bound  from  difpofing  of  the  land  in  any  other  way,  and  his 
mouth  for  ever  ftopped  from  revoking  or  countermanding  lu$ 
own  deliberate  zSt  K 

k  2  Roll.  Rep.  107.  •  Co.  Copyh.  §  39. 


(2)  The  furrenderce  woald  not  now  be  confidered  a  tref- 
paH'er;  for  it  has  been  determined  that  he  may  recover  in  an 
ejectment  againfl  the  farrenderor,  upon  a  demife  laid  after 
the  furrender,  where  there  was'  an  admiitance  of  the  nominee 
before  trial :  but  as  the  furrenderor  after  the  furrender  is 
confidered  merely  a  truflee  for  the  nominee^  it  ihould  ktm 
that  the  decifion  would  have  been  the  fame  even  if  the  fub« 
fequent  admittance  h^d  not  been  proved.     1  7*.  R,  600. 

J3  2\  A« 
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2.  As  to  the  prefaitment :  that,  by  the  general  cuftom  of 
manors^  is  to  be  made  at  the  next  court  baron  immediately 
after  the  furrendcr ;  but  by j^<r/fl/ cuftom  in  fome  places  it  will 
be  good,  though  made  at  the  fecond  or  other  fubfeq^uent  court. 
And  it  is  to  be  brought  into  court  by  xhtfame  perfons  that  took 
the  furrender,  and  then  to  be  prefented  by  the  homage;  and  in 
all  points  material  muft  correfpond  with  the  true  tenor  of  the 
furrender  itfelf.  And  therefore,  if  the  furrender  becon4itional, 
and  the  prefentment  be  abfolute,  both  the  furrender,  prefent- 
ment,  and  admittance  thereupon,  are  wholly  void  ^  :  the  fur- 
render,  as  being  never  truly  prefented  ;  the  prefentment,  as 
being  falfe ;  and  the  admittance,  as  being  founded  on  fuch 
untrue  prefenpnent.  If  a  man  furrenders  out  of  court,  and 
dies  before  prefentment,  and  prefentment  be  made  after  his 
death,  according  to  the  cuftom,  this  is  fuIEcient  "•  So  too,  i£ 
ce/Iuy  que  ufe  dies  before  prefentment,  yet,  upon  prefentment 
made  after  his  death,  his  heir  according  to  the  cuftom  (hall  be 
admitted.  The  fame  law  is,  if  thofe,  into  whofe  hands  the 
furrender  is  made,  die  before  prefentment;  for, upon  fufficient 
proof  in  court  that  fuch  a  furrender  was  made,  the  lord  fhall 
be  compelled  to  admit  accordingly.  And  if  the  fteward,  the 
tenants,  or  others  into  whofe  hands  fuch  furrender  is  made, 
refufe  or  negie£k  to  bring  it  in  to  be  prefented,  upon  a  peti- 
tion preferred  to  the  lord  in  his  court  baron,  the  party  grieved 
(hall  find  remedy.  But  if  the  lord  will  not  do  him  right  and 
juftice,  he  may  fue  both  the  lord,  and  them  that  took  the 
furrender,  in  chancery,  and  fliall  there  find  relief  <>• 

3.  Admittance  is  thelaft  ftage,  or  pcrfeftion,  of  copy-  [  370  3 
hold  aflurances.     And  this  is  of  three  forts :  firft,  an  admit- 
tance upon  a  voluntary  grant  from  the  lord  \  fecondly,  an 
admittance  upon  furrender  by  the  former  ten  ant  i  and,  thirdly, 
an  admittance  upon  Si  defcent  from  the  anceftor. 

In  admittances,  even  upon  a  voluntary  grant  from  the  lord, 
^hen  copyhold  lands  have  efcheatedorrevertedtohim,  the  lord 


>n  Co.  Copyb.  40.  0  Co.  Cop^h.  §  40* 

»  Co.  JLiu.  62. 
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is  confidered  as  an  xnftrument.  For,  though  it  is  in  his  power 
to  keep  the  lands  in  his  own  hands,  or  to  difpofe  of  them  at  his 
pleafure,  by  granting  an  abfolute  fee-fimple,  a  freehold,  or  a 
chattel  intereft  therein }  and  quite  to  change  their  nature  from 
copyhold  to  focage  tenure,  (btfaat  he  may  well  be  reputed  their 
abfolute  owner  and  lord ;  yet  if  he  will  ftill  continue  to  dif- 
pofe of  them  as  copyhold,  he  i&  bound  to  obferve  the  antient 
cuftom  precifely  in  every  point,  and  can  neither  in  tenure  nor 
eftate  intmduce  any  kind  of  alteration ;  for  that  were  to  create 
a  new  copyhold :  wherefore  in  this  Tefpt€t  the  bw  accounts 
him  cuftom's  inftrument.  For  if  a  copyhold  for  life  faUs  into 
the  lord's  hands,  by  the  tenant^s  death,  though  the  lord  may 
deftroy  the  tenure  and  enfranchife  the  land,  yet  if  he  grants 
it  out  again  by  copy,  he  can,  neither  add  to  nor  diminilh  the 
andent  rent,  nor  make  any  the  minuteft  variation  in  other 
ttfytSts^l  nor  is  the  tenant's  eftate,  fo  granted,  fubjed  to 
any  charges  or  incumbrances  by  the  lord  9. 

In  adn^ittances  upon  /urrender  of  another,  the  lord  Is  to  no 
intent  reputed  as  owner,  but  wholly  as  an  inftrument :  and 
the  teoant  admitted  (ball  likcwife  be  fubje^  to  no  charges  or 
incumbrances  of  the  lord ;  for  his  claim  to  the  eftate  is  folely 
under  him  that  made  the  furrender  ^ 

C  37'  3  And,  as  in  admittances  upon  furrenders,  fo  in  admit- 
tances  upon  defcents  by  the  death  of  the  anceftor,  the  lord 
is  ufed  as  a  mere  inftrument ;  and,  as  no  manner  of  intereft 
paiTes  into  him  by  the  furrender  or  the  death  of  his  tenant, 
fo  no  intereft  pafles  out  of  him  by  the  z6t  of  admittance. 
And  therefore  neither  in  the  one  cafe,  nor  the  other,  is  any 
refpe£l  had  to  the  quantity  or  quality  of  the  lord's  eftate  in  the 
manor.  For  whether  he  be  tenant  in  fee  or  for  years,  whether 
he  be  in  po/Teflion  by  right  or  by  wrong,  it  is  not  material ; 
fince  the  admittances  made  by  him  iliail  not  be  impeached 
on  account  of  his  title,  becaufe  they  are  judicial,  or  rather 
minifterial/  a&s,  wluch  every  lord  in  poflef&on  is  bound  to 
perform  •. 

9  Co.  Copyb.  §  41.  '4  Rep.  27.    Co.  lltt.  59, 

4  %  Rcp»  63.  •  4  Rep.  27.     1  Rep.  140. 

Admittance^ 
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Admittances,  however,  upon  furrendcr  differ  ffolii 
admittatices  upon  defcent  in  this  ;  that  by  furrcnd«r  notlling 
is  TcAed  in-  cefit^  que  fifty  beibve  admittance,  no  more  thaa- 
in  voluntary,  admittances;  but  upon  defcent  the  heir  is 
tenant  By  copy  immediately  upon  the  deadi  of  his  ancellor : 
npt  indeed  to  all  ifatents  and  purpofeSf  for  he  cannot  be 
fwootoathe  homage  nor  maintain  an  acUon  in  the  lord's 
court  as  tenant ;  but  to  moft  intents  the  law  taketh  notice  • 
of  him  as  of  a  perfeft  tenant  of  the  land  inftantly  upon  the 
death  of  His  anceftor,  efpccially  where  he  is  concerned  with 
any  ftranger.  He  may  enter  into  the  land  before  admit- 
tance \  may  take  the  profits  \  may  punifli  any  trefpafs  done 
upon  the  ground ' ;  nay,  upon  fatisfying  the  lord  for  his 
fine  due  upon  the  defcent,  may  furrender  into  the  hands  of 
the  lord  to  whatever  ufe  he  p]eafes(3)«  Forwhich  reafons  we 
may  conclude,  that  the  admittance  of  an  heir  is  principally 
for  the  benefit  of  the  lord,  to  intitle  him  to  his  fine,  and  not 
fo  much  necciTary  for  the  (Irengthening  and  compkating  the 
heir's  title.  ^  Hence  indeed  an  obfervation  might  arife,  that 
if  the  benefit,  which  the  heir  is  to  receive  by  the  admittance, 
is  not  equal  to  the  charges  of  the  fine,  he  will  never  come  in 
and  be  admitted  to  his  copyhold  in  court ;  and  fo  the  lord 
may  be  defrauded  of  his  fine.  But  to  this  we  may  reply  in  C  37.2  ] 
the  words  of  fir  Edward  Coke  ■,  "  I  aflure  myfelf,  if  it 
<*  were  in  the  election  of  the  heir  to  be  admitted  or  not 
'<  to  be  admitted,  he  would  be  beft  contented  without 
^  admittance;  but  the  cuftom  in  every  manor  is  in  this 
^<  point  compulfory*  For,  either  upon  pain  of  forfeiture 
<'  of  their  copyhold,  or  of  incurring  fome  great  penalty^ 
<<  the  heirs  of  copyholders  are  inforced,  in  every  manor,  to 
^  come  into  court  and  be  admitted  accorduig  to  the  cii£> 

K  4  Rep.  23.  «  Copyb.  §41. 


(3)  The  heir  having  as  complete  a  title  withoat  admittance  as 
with  it,  againft  all  the  world  bat  the  lord,  the  court  of  king's 
bench  will  not  grant  a  mandamus  to  compel  the  lord  to  admit  him. 
%  T.  R.  197, 

<*  tom^ 
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*^  toiSi  within  a  fhort  time  after  notice  given  of  their  an- 
**  ceftor*8  dcccafc  (4)." 


(4)  Copyholds  are  not  within  the  ftatate  de  donh,  and  cannot  be 
intailed  without  a  fpecial  cuftom  within  the  manor;  and  where  fach 
y  a  cttftom  exillsy  there  may  alfo,  be  a  cuftom  to  bar  the  eftate*tail, 
by  a  recovery  fuffered  in  the  lord's  court ;  but  if  no  fuch  cuflom 
appears  of  barring  by  recovery^  the  intail  may  be  barred  by  for- 
render,  or  otherwife  it  would  amount  to  a  perpetuity.  2  Fef.  601  • 
Yet  in  Tome  manors  the  cuflom  of  barring  by  one  mode,  is  coex- 
iftent  with  the  cuftom  of  barring  by  th^  otaer.  a  BU  Ktp.  944. 
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OF    ALIENATION    by    DEVISE. 


THE  lad  method  of  conveying  real  property,  is,  by  dtvifi, 
or  difpofition  contained  in  a  nian*s  laft  will  and  tefta- 
ment.     And,  in  confidering  this  fubjeA,  I  (hall  not  at  prc- 
fent  inquire  into  the  nature  of  wills  and  tefltaments»  which  are 
« more  properly  the  inftruments  to  convey  perfonal  eftates;  but 
t>n]y  into  the  original  and  antiquity  of  devifing  real  eftates  by 
'Will,  and  the  conftru£lion  of  the  feveral  ftatutes  upon  which 
'that  power  is  now  founded. 

•  It  feems  fufficiently  clear,  that  before  the  conqueft,  lands 
were  devifable  by  will  \  But,  upon  the  introdu^on  of 
the  military  tenures,  the  reftraint  of  devifing  lands  natu* 
rally  took  place,  as  a  branch  of  the  feodal  do^rlne  of  non- 
alienation  without  the  confent  of  the  lord  ^.  And  fome  have 
queftioned,  whether  this  reftraint  (which  we  may  trace  even 
from  the  antient  Germans  ^)  was  not  founded  upon  truer 
principles  of  policy,  than  the  power  of  wantonly  difinherlting 
the  heir  by  will,  and  transferring  the  eftate,  through  the 
dotage  or  caprice  of  the  anceftor,  ft^om  thofe  of  his  blood  to 
utter  ftrangers.  For  this,  it  is  alleged  i  maintained  the  ba- 
lance of  property,  and  prevented  one  man  from  growing  too 
big  or  powerful  for  his  neighbours ;  fince  it  rarely  happens, 

•  Wright  of  troures.  I  jt.  c  Tatit,  di  mvr*  Gtrm,  u  %%. 

^  See  page  57. 

that 


^4  ^     R  I  G  H  t  «  B(M>K  n. 

that  the  fame  man  is  heir  to  many  otherSi  though  by  art  and 
management  he  may  freqiiently  become  their  devifee.  Thus 
the  antient  law  of  the  Athenians  directed  that  the  eftate  of 
the  deceafed  fliould  always  defcend  to  his  children ;  or,  on 
£iilure  of  lineal  defcendants,  ihould  go  to  tlic  collateral  re- 
lations :  which  had  an  admirable  effcGt  in  keeping  up  equa- 
lity and  preventing  the  aceumulatioti  of  eftate$.  But  when 
Solon  **  made  a  flight  alteration,  by  permitting  them  (though 
only  on  failure  of  iflhe)  to  difpofe  of  their  lands  by  tefta- 
maRt,  and  devife  away  eftates  from  the  eoUaferal  heir^  this 
Toon  produced  an  excefs  olF  wealth  in  fome,  and  of  poverty  in 
others  :  which,  by  a  natural  progreflion,  firft  produced  po-> 
pular  tumults  and  diflenfions ;  and  thefe  at  length  ended  in 
"tyranny,  and  the  utter  extinfkion  of  liberty ;  which  was 
quickly  followed  by  a  total  fubveriion  of  their  ftate  and  iiia- 
tion.  On  the  other  hand,  it  would  now  £sem  hard^  on  ac- 
count of  fome  abufes^  (which  are  the  natural  confequonce 
of  free  agency,  when  coupled  with  human  infirmity)  to  de- 
ikar  the  owner  of  lands  from  diftributing  them  after  his  death» 
as  the  exigence  of  his  family  atfairs,  or  the  juftice  due  to  |hs 
creditors,  may  perhaps  require.  And  this  power,  if  ipru* 
dently  managed,  has  with  us  a  peculiar  propriety  j  by  pre- 
venting the  very  evil  which  refulted  from  Solon's  inftitution, 
fhe  too  great  accumulation  of  property :  whidi  is  th6  na- 
tural confequehcc  of  our  dodlrine  of  fucceilion  by  prtme- 
^eaiture,  to  which  the  Athenians  were  ftrangers.  Of  this 
accumulation  the  ill  cfie&s  were  feverely  felt  even  -in  the 
feodal  timtes :  but  itifaould  always  be  ftrongly  iKfcoomgcd  in 
«  connnereial  country,  whofe  welfare  depends  on  the  nundMC 
«f  moderate  fortunes  engaged  in  the  extenfion  ef  trade. 

HowEVBR  this  \)e%  we  ^nd  that,  by  the  common  law  of 
1  England  finoe  the  conqueft,  no  eftate,  greater  than  for  tenn 
of  yean,  oouM  be  dUpofod  of  by  teftament '  $  except  only  in 
Kent,  and  in  fome  antient  burghs,  and  a  few  particnJar 
manorSf  wheie  their  Saxon  immuiutiea  by  fpecial  indulgence 

4  MotMiliJis  vtf#  S^lm  •  a  tail.  7. 

fubBlled. 
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fubfiftcd  f.  Aq^  though  the  feodal  reftrsunt  on  alienations 
hj  doed  vaniflied  very  early,  yet  this  on  wills  continued  for 
fome  centuries  after ;  from  an  apprehenfion  of  infirmity  and 
impofition  on  the  teftator  in  extremis,  which  made  fuch  de« 
rifes  fufpicious  >•  Befides,  in  devifes  there  was  wanting  that 
genersd  notoriety,  and  public  defignation  of  the  fucceflbi^ 
which  in  defcents  is  apparent  to  the  neighbourhood,  and 
^hich  the  fimplicity  of  the  common  law  always  required  in 
every  transfer  and  new  acquifition  of  property* 

But  when  ecclefiaftical  ingenuity  had  invented  the  doc- 
trine of  ufes  as  a  thing  diftinA  from  the  land,  ufes  began  to 
be  devifed  very  frequently  ^,  and  the  devifee  of  the  ufe  could 
in  chancery  compel  it's  execution.  For  it  is  obferved  by 
Gilbert  i,  that,  as  the  popifli  clergy  then  generally  fate  in  the 
court  of  chancery,  they  confidered  that  men  are  moil  liberal 
when  they  can  enjoy  their  poiTeffions  no  longer :  and  there- 
fo^re  at  their  death  would  choofe  to  difpofe  of  them  to  thofe, 
who,  according  to  the  fuperdition  of  the  times,  could  inter- 
cede for  their  happinefs  in  another  World.  But,  when  the 
ftatute  of  ufes  ^  had  annexed  the  pofleifion  to  the  ufe,  thefc 
ufes,  being  now  the  very  land  itfelf,  became  no  longer  devi* 
fable:  which  might  have  occafioned  a  great  revolution  ia 
the  law  of  devifes,  had  not  the  (tatute  of  wills  been  made 
about  five  years  after,  viz.  32  Hen.  VIII.  c.  i.  explained  by 
34  Hen.  VIII.  c.  5.  which  ena&ed,  that  all  perfons  being 
feifed  in  fee-fimple  (except  feme-coverts  (i).  Infants,  ideots 


f  Lice.  ^167.    I  Inft.  Ill* 
f  GJanv.  /.  7.  €•  X. 
k  Plowd.  414, 


j  on  detifef.  7. 

i  27  Hen.  VIII.  c.  !•.  SceDyer.  143* 


(i)  Where  lands  are  conveyed  to  traftees,  a  married  woman 
may  have  the  power  of  appdnting  the  difpofidon  of  them  after  her 
death,  which  appointment  mud  be  executed  like  the  null  of  zfime 
foltt  and  will  be  fubjcd  to  the  fame  rules  of  conftrudion.  2  Vef. 
6io.  f  Bro.  99.  And  though  the  contrary  has  been  held,  yet  it  has 
been  determined  by  the  houfe  of  lords,  that  the  appointment  of  m 
jnarried  woman  is  efeQual  againft  the  heir  at  law ;  -though  it  de« 

pends 
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and  .perfohs  of  nonfanc  memory)  might  by  will  and  tcfta- 
ment  in  writing  devife  to  any  oHitx  per/on^  except  to  bodies 
corporate,  two-thirds  of  their  lands,  tenements  and  here- 
ditaments, held  in  chivalry,  and  the  whole  of  thofe  held  id 
focage :  which  now,  through  the  alteration  of  tenures  by 
the  ftatute  of  Charles  the  fecond,  amounts  to  the  whole  of 
their  landed  property,  except  their  copyhold  tenements. 

Corporations  were  excepted  in  thefe  ftatutes,  to  provept 
the  extenfion  of  gifts  in  mortmain }  but  now,  by  con{tru£lion 
C  37^  ]^^  ^^^  ftatute  43  Eliz.  c.  4.  it  is  held,  that  a  devife  to  a  cor* 
poration  for  a  charitable  ufe  is  valid,  as  operating  in  the  nature 
of  an  appointment^  rather  than  of  a  bequejl.  And  indeed  the 
piety  of  the  judges  hath  formerly  carried  them  great  lengths 
in  fupporting  fuch  charitable  ufes  ^  ;  it  being  held  that  the 
ftatute  of  Elizabeth,  which  favours  appointments  to  charities^ 
fuperfedes  and  repeals  all  former  ftatutes',  and  fupplies  all  de- 
fers of  aflurances  *" :  and  therefore  not  only  a  devife  to  a  cor- 
poration,  but  a  devife  by  a  copyhold  tenant  without  furrender- 
ing  to  the  ufe  of  his  will",  and  a  devife  (nay  eyen  a  fettlement) 
by  tenant  in  tail  without  either  fine  or  recovery,  if  made  to  t 
cliaritable  ufe,  are  good  by  way  of  appointment  ^ 

With  regard  to  devlfes  In  general,  experience  foon  Qiewed 
how  difficult  and  hazardous  a  thing  it  i^,  even  in  matters  of 
public  utility,  to  depart  from  the  rules  of  the  common  law  ^ 
which  are  fo  nicely  conftrufbed  and  fo  artificially  conneAed 
together,  that  the  leaft  breach  in  any  one  t>f  them  diforders 
for  a  time  the  texture  of  the  whole.  Innumerable  frauds  and 
perjuries  were  quickly  introduced  by  this  parliamentary  me* 
thod  of  inheritance :  for  fo  loofe  was  the  conftru£lion  maik 


*  Ch.  Prec.  172. 

I  Gilb.  Rep.  45.     i  P.  Wins.  24s. 

">  Duke*s  diarlt.  ufei.  S4« 


n  Moor.  890. 

o  a  Vcm.  453.    Ch.  Prec.  1 6« 


pends  only  upon  an  agreement  of  her  hufband  before  marriagCy 
without  any  conveyance  of  the  edatc  to  truftecs.    6  £ro,  P.C.x  s6« 

upoo 
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lipon  tliis  ad:  by  the  courts  (A  law,  that  bare  notes  in  the 
kiantt-writing  of  another  perTon  were  allowed  to  be  good  wills 
within  tile  ftattitc  '.  To  remedy  which,  the  ftatute  of  frauds 
and  perjuries^  29  Cat.  II.  c  3.  difeas,'tlvat  all  devifes  of  lands 
and  tenements  (hall  not  only  bie  in  writing,  but  figned  by  the 
teftator,  or  iome  othei^  perfon  in  his  prefen^e,  ^nd  by  his  ei- 
prefs  dife^tion  \  and  be  fuofcribed,  in  his  ptdfence,  by  thre^ 
or  foto:  credible  witncffes  (2).  And  a  foKfifiilJty  nearly  fi'milaf 
!s  r^qiiifite  ^6r  refvokifi^'a  deyife  by  wHting ;  though  the  famd 
may  be  alfo  revoked  by  burhingi  canceltingi  tearing,  o^ 
obliterating  thereof  by  the  devifori  or  in  h(s.prefence  atfcl 
with  his  cohfent(3) :  as  iikewife  tmpKedly^  by  fuch  a  grea^ 
and  intire  alteration  in  the  circumitahces  and  fituation 
of  the  devifdr,  as  arifes  from  marriag^  a;id  the  birth  of  i, 

Child4(4).  *  '^ 

'-  ......      t         .  ^"'i..  • 

« 

'  In  the  conftruflion  of  Ihis  lad  ftatute,  it  has  been  adjudged 
that  the  teftator's  name,  written  wfth  his  own  hand,  at  thi 
beginning  of  jiis  will,-  a^;  <<  I  John  Mill^  do  make  this  my 

>  Dyer.  72.    Cro.  £]is.  too.  Cockpit,  %^  Mar.  1773.  by  Wtlmo^* 

9  Chililopber  v.  Chriftopher.  Scacch,      de  Grey,  and  Parker.    See  page  502. 
€  Jul.  1771.    Spragge  y.  Stone,  at  the  ' 
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(2)  Copyholds  and  terms  for  years  are  not  within  the  (btat^, 
but  win  pafs  by  any  vyill  which  is  fu£cient  to  'beqtfeath  perfiftiidt/. 
a  JiJk.  37.  2  Brv.  5*8^ 

(3  j  It  has  been  determined,  that  one  will  cannot  be' revoked  by 
another  will«  thoiugh  it  ^oiild'contain  a  claafe  declaring  all  former 
wills  to  be  revoked^  UDlefs  the  fecond  is  valid'  ^nd  effedual  as  a 
will.  2  P.  fTms.  343 .  Yet  a  will  may  be  revoked  by  an  inftrument 
.written  merely  for  the  purpofe  of  re^ocatioa  ;  but  it  muft  be  at- 
Jcftcd  by  three  witne/tes,  and  the  teftator  muft  fign  it  in  their  pri^ 
/enctf  >vhich  is  not  neceflaryin  the  execution  of  a  will.  The  Teifdh 
of  this  ilffereuce,  if  it  was  defigned,  is  hot  obvious.     29  Car.  i, 

(^)  Marriage  and  the  birth^cf  a  poiUiumous  child  amount  to  a 
revocation.  ^  f,  R.  49. 

-;  Vol.  II.  F  f        '         ■  «  h* 
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^  laft  will  and  teftament/*  is  a  fofficient  fignhigy  without 
any  name  at  the  bottom^ ;  though  the  other  b  the  fafer  waj(5). 
It  ha^  alfo  been  determined^  that  though  the  witnefles  mud 
all  fee  the  teftator  fign,  or  at  lead .  acknowlege  the  figniqg^ 
yet  they  may  do  it  at  different  times  '•  But  they  muft  all 
fubfcribe  their  names  as  wxipeifes  in  jjis  prefence^  left  by  any 
poflibility  they  (hould  mlilake  the  inftrument '  (6)*  Andy  in 
one  cafe  determined  by  the  court  of  king's-bencb ',  the 
judges  were  extremely  ftri£l  in  regard  to  the  credibility,  or 
rather  the  competency,  of  the  witnefles :  for  they  would  not 
illow  any  legatee,  nor  by  confequence  a  creditor,  where  the 
legacies  and  debts  were  charged  on  the  real  eftate,  to  be  a 
competent  wimefs  to  the  devife,  as  being  too  deeply  con- 
cerned in  intereft  not  to  wiOi  the  eftabli&ment  of  the  will  ; 
lor,  if  it  were  eftabliflied,  he  gained  a  iecurity  for  his  legacj 
or  debt  from  the  real  eftate,  whereas  otherwife  he  had  no 
claim  but  on.  the  perfonal  aflets.  This  determination  how* 
ever  alarmed  many  purchafors  and  creditors,  and  threatened 

^}Lar.  >.  •i.P.Wmi.24a. 

*  Freem.  4S6.  %  Cb.  CaC  109.  Pik  <  Strtk  U53« 

€b«  185. 


(5)  I  conceive  that  writing  the  name  at  the  beginning  would 
never  be  confidered  a  iigning  according  to  the  ftatute*  nniefs  the 
.whole  will  was  written  by  the  teftator  himfelf ;  for  whatever  it 
written  by  a  ftranger  after  the  name  of  the  teftator,  affiirds  no  evi- 
dence of  the  teftlitor'^8  aiSent  to  it,  if  the  fobfcripdon  of  his  name 
in  his  own  hand  is  not  fubjoined. ... 

(jS)  It  has  been  deternuned  to  be  in  his  prefence,,if  heis  apprized 
at  Uie  time  of  the  atteftadon  of  the  witnefles,  and  was  in  a  fTtuatioa 
from  which  he  mfght  have  feen  the  witnefles  fubferibe  their  names. 
As  in  a  cafe  where  the  teftator's  carriage  was  drawn  oppofite  the 
windows  of  an  attorney's  office,  in  ^hich  the  witnefles  atteftedthe 
will*  this  was  clearly  determined  to*  be  in  the  teftator*s  prefence. 
I  Bro,  99«  The  objeA  of  this  requificion  in  the  ftatote  Is  to  pre*'* 
vent  the  teftator  and  the  witnefles  from  being  unpofed  upon  by  the 
fttbftitudon  of  another  inftrument  or  a  fabricated  will.  Henee  thte 
atteftation  of  a  will  is  void,  if  at  the  time  the  teftator  is  in  a  ftate  of 
infenfibility.  i>#«r^.  aa^. 
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to  fhakc  moft  of  the  titles  in  the  kingdom»  that  depended  on 
devifcs  by  will.  For,  if  the  will  was  atteiled  by  a  fcrvant  to 
whom  wages  were  due,  by  the  apothecary  or  attorney  whofe 
very  attendance  made  them  creditors^  or  by  the  minifter  of 
the  parifli  who  had  Any  demand  for  tithes  or  ecclefiaftical 
dues,  (and  thefe  ate  the  perfons  mod  likely  to  be  prefent  in 
the  taftatOr's  Id  ft  iUriefs)  and  if  in  fuch  cafe  the  teftator  had 
charged  his  real  eftate  with  the  payment  of  his  debts^  the . 
whole  will|  and  every  difpdfition  therein^  fo  far  as  related  to 
real  property,  were  held  to  be  utterly  void.  This  occafioned 
the  ftattlte  25  Geo.  II.  c.  6.  >^hich  reftored  botii  the  compe- 
tency and  the  credit  df  fUch  le^ateei^  by  declafiilg  void  all  lega-^ 
cies(7)  giveil  to  witnefles,  and  thereby  temdving  all  poilibi- 
Hty  of  their  intereft  afFeding  their  teftimony.  The  famd 
ftatute  likewife  eftablifhed  the  competency  of  creditors^  by 
direQing  the  teftimony  of  M  fuCh  Creditors  to  be  admitted, 
but  leaving  their  credit  (like  that  of  all  other  witnefles)  to 
be  confideredi  on  a  view  of  all  the  circumftances,  hf  the  court . 
and  jury  before  whoifi  fuch  will  (hall  be  cohtefted.  And  in  a  t  •^.^g  j 
zhuch  later  cafe  **  the  teftimdny  of  three  witnefles  whd  Werci 
creditors,  wad  held  to  be  fufficiently  credible,  though  the  land 
was  chaifged  with  the  payment  df  debts ;  and  the  teafotis  given 
dn  the  foriner  determination  were  faid  to  be  infufficieiit  (8), 

ANOTkEK  incdnveiilence  was  fouiid  to  attend  this  new* 
method  of  conveyance  by  devife  \  in  thdt  creditors  by  bond 
akid  other  fpecialties,  which  aiFe£l«d  the  heir  provided  he  had 

"  M.  31  Ceo.  II.    4  Bur.  I.  430* 


(7)  This  ejttends  to  devifcs,  and  every  intereft  given  to  the 
Witnefles. 

(8)  The  rubfcribing  witnefles  may  afterwards  be  admitted  to 
prove  the  teftator  was  infane  when  he'^  executed  his  will.  But 
in  a  cafe  where  the  three  witnefles  and  twelve  iervants  fwore  to  the 
deflator's  infanity,  they  were  contradided  by  the  whole  neighbour- 
bood,  and  the  rubfcribing  witnefles  were  afterwards  convidled  of 
ptqury.     Lfiwc  f/,  Jolliffe,  %  BU  Rep.  365. 

Viz  aflTcts 
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aflcts  by  dcfcent,  were  now  defrauded  of  tlictr  fecttritics,  nof 
having  the  fame  remedy  againll  the  dcvifee  of  their  dcbtOTr 
To  obviate  which,  the  ftatutc  3  &  4  W.  &  M.  €•  14.  hath 
provicfedi  that  all  wills,  and  teftaments,  limitations,  difpo^ 
fitions,  and  appointments  of  real  eftates,  by  tenants  in  fce-^ 
(imple  or  having  power  to  difpofe  by  will,  (hall  (as  againft 
fuch  creditors  only)  be  deemed  to  be  fraudulent  and  void : 
and  that  fuch  creditors  may  maintain  their  a£tions  jointly 
againft  both  the  heir  and  the  dcvifee  (9). 

A  wiLU  of  lands,  made'by  the  permifCon  and  under  the 
Control  of  thefe  ftatutes,  is  confidered  by  tlie  courts  of  law 
not  fo  much  in  the  nature  of  a  teftamcnt,.as  of  a  conveyance 
declaring  tiie  ufes  to  whiich  the  land  (hall  be  fubje£l :  with 
this  difference,  that  in  other  conveyances  the  z€i\X2\fubfcrip^ 
tion  of  the  witnefles  is  not  required  by  law  ^  though  it  is 
prudent  for  them  fo  to  do,  in  order  to  aflifl  their  memory 
when  living,  and  to  fupply  their  evidence  when  dead ;  but  in 
devifes  of  lands  fuch  fubfcription  »  now  abfolutely  necefl'ary 
by  ftatute^  in  order  to  identify  a  conveyance,  which  in  it*9 
nature  can  never  he  fet  up  till  after  the  death  of  the  devifor* 
And  upon  this  notion,  that  a  devife  aflfeQing  lands  is  merely 
a  fpecies  of  conveyance,  i»  founded  this  diftin^lion  between 
fuch  devifes  and  teftaments  of  perfonal  chattels  \  that  the  lat-* 
ter  will  operate  upon  whatever  tlic  teftator  dies  poflefled  of, 
the  former  only  upon  fuch  real  eftates  as  were  his  at  the  tin^ 
of  executing  and  publishing  his  will*(  10).  Wherefore  noaftcr- 

w  See  pig.  307,  3o8«  >  i  V,  Wnis.  575.     ix  Mod.  148. 
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(9)  A  dctifc  fo  raife  a  portion  for  younger  ch^dren  according  to 
an  agreement  before  marriage,  and  a  devife  for  the  payment  of  debts , 
arc  exceptions  in  the  ft.itute.y/^/.  4.  But  it  has  been  held^  that  the 
payment  of  the  debt  mull  be  provided  for  eil'eflually  in  order  to  bring 
it  within  the  exception.     1  Bro,  311.  2  Bro,  6 1 4. 

(10)  Lord  Mansfield  has  declared,  that  this  does  not  turn opon the 
conftru^ion  of  the  ftaiutc  32  Hen.  VIII.  c.  I.  (as  fomc  have  fup- 
pofed,)  which  fays,  that  any  perfen  having  lands«  &c.  may  devife. 
for  the  fame  rule  held  before  the  ftatute,  where  lands  were  devifable 
by  cuiloni.  CLwf,  90.     It  has  been  dtCcrmined>  that  where  a  tef. 

tatoF 
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piirchar€4  landv  will  p^fs  under  fuch  devife  ^,  unlels,  fubfe* 
quenc  to  the  purchaie  or  contni£l  %  the  devifor  republiOies 
bis  will  *(xij. 

Wb  have  now  confidercd  the  fcvcral  fpecies  of  commoil 
sflurances,  whereby  a  title  to  lands  and  tenements  may  be 
transferred  and  conveyed  from  one  man  to  another.  But, 
before  we  conclude  this  head^  it  may  not  be  improper  to  take 
notice  of  a  few  general  rules  and  maxims,  which  have  been 
laid  down  by  courts  of  juilice,  for  the  con(lni£libn  and  ex* 
pofition  of  them  all.    Thefe  are^ 

r  Moor.  S55.     II  Mot!.  117.  <  Salk.  ajS. 

s  1  Ch.  Caf.  39*    %  Ch«  Caf.  144. 

i  •  * 
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titer  has  devifed  all  his  1an4s»  oc  all  the  lands  ivbich  he  (hall  have 
at  the  time  of  his  death ;  if  he  parchafes  copyholds  after  the  execu- 
tion of  the  will,  and  furrend/ers  them  to  the  ufes  declared  by  his  will 
they  will  pafs  by  the  will.  Cvwp,  1 30.  Or  if  the  tcAator,  after 
making  fuch  a  devife,  purchafcs  freehold  lands,  and  then  makes  a 
codicil  duly  executed  according  to  the  ilatute,  though  no  notice  is 
taken  of  the  after rpurchafed  lands  ;  yet  if  the  codicil  is  annexed  to» 
or  confirms  the  will,  or  as  it  feems  has  a  reference  to  it,  this 
amounts  to  a  republication  of  the  will,  and  the  after-purchafed  lands 
Will  pafs  under  the  general  devife.   Cwjf.  158.  Ccm.  3B3.  ^Bn,  2, 

(11)  If  an  eftate  is  given  to  A  and  his  heirs,  or  to  A  and  the 
heir  of  his  body,  or  any  intereft  whatever  to  A,  and  A  dies  before 
the  teftator,  the  devife  is  lapfed  and  void,  and  the  heir  of  A  can 
claim  BO  benefit  from  the  devife.  A  fevere  inftance  of  this  rule 
occurred  not  long  ago  in  Ireland.  A  father  devifed  his  eilate  to 
his  eldeftfon  and  the  heirs  of  his  body,  and  upon  failure  of  his  i/Tue 
to  his  fecond  fon  in  like  manner  in  tail ;  the  elded  fon  died  before 
the  father,  leaving  feveral children;  and  the  father,  fuppofing  that 
the  eldeftof  them  would  take  under  the  devife,  made  no  alteration 
in  his  will ;  the  confequence  was,  that  the  devife  was  lapfed  and 
void,  .and  the  fecond  fon  was  entitled  by  the  will  to  an  efUte-tail,  in 
excluiion  of  the  children  of  the  eldeft  brother,  the-firft  objeds  of  the 
father's  bounty  and  regard. 

The  court  of  king^s  bench  to  Ireland  decided  in  favour  of  the 
grandfon ;  but  that  decifion  was  reverfed  by  the  king's  bench  and. 
houfe  of  lords  here,  the  qoellion  being  too  clear  to  admit  a  doubt. 
White  V.  White,  1  Bn^  219.  Doug.  323, 

F  f  3  I.  That 
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If  That  the  conftni£Hpn  ht /avoumik,  and  atr  near  A^ 
minds  and  apparent  intents  of  the  parties,  as  the  rules  of  law 
will  admit  **.  For  the  maxims  of  law  are,  that  **  t9nha  in» 
**  tenthni  debent  infervire  i**  and  ^'ienigne  interpretamur  char'- 
f^  tas  propter  ftmpticitatim  laicorum^*  And  therefqre  the  con- 
traction muft  alfo  be  reafinable,  and  agreeable  to  commoa 
underftandbg  <"• 

« 

2.  That  qu^ies  in  vertis  n^Jla  tfi  amhigviias^  ibi  nuHa  ex* 
pofttio  contr-M  verba  fienda  efi  f  i  but  that,  where  the  intention  is 
clear,  too  minute  a  ftrels  be  not  laid  on  the  ftri£l  and  prebife 
fignification  of  'words  :  nam  qui  haeret  in  literal  haeret  in  cor* 
tice.  Therefore,  by  a  grant  of  a  remainder  a  rcverfion  may 
well  pafs,  and  e  converjo  *.  And  another  maxim  of  law  is, 
that  **  mala  grammatica  non  vitiat  cbartam  r*  neither  falfo 
Englilh  nor  bad  Latin  will  deftroy  a  deed  ^  Which  perhaps, 
a  claifical  critic  may  tlunk  to  be  no  unneceflary  caution. 

3.  That  the  conftru£^ion  be  macle  upon  the  entire  deed^ 
^nd  not  merely  upon  disjointed  parts  of  it.  <<  Nam  ex  ante^- 
•*  cedentibus  et  confequentlbus  Jit  optica  int^pretatio  *."     And 

[  380  ]  therefore  that  eyery  part  pf  it  bus  (if  poflible)  made  to  take 
^StOt ;  and  no  wprd  but  what  may  operate  in  fom^  (hape  or 
other  ^.  <f  Nam  verba  debent  inteHigi  cum  tfft&u^  ut  res  tnagis, 
**  valeat  quam  pereat  '•'' 

4.  That  the  deed  be  taken  mpft  ftrongly  againft  him  that 
is  the  agent  or  coQtraAor,  and  in  favour  of  t^e  o^er  party. 
**  Verba  fortius  accipiuntur  contra  proferentem/*  ^  5,  if  tenant 
in  fce-fimple  grants  to  any  one  an  eftate  for  life,  generally, 
it  (hall  be  condrucd  ^n  eftafe  for  the  life  of  the  grantee  j. 
For  ^he  prjnciplp  of  felf-prefefvatipn  will  make  men  fuiE- 
f  iently  careful,  not  to  prejudice  their  own  interefl  by  the  tcx^ 

b  And.  60.  %  Show.  334.  t 

c  I  Bulftr*  r75.    Hob.  304.  .  %  i  Bulftr.  xor. 

d  %  Saund.  157.  *  1  P..Wins.  457. 

•  Hob.  27.  *  PkMTd.  1 56. 
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extenfive  meaning  of  their  words  :  and  here1>y  all  manner  of 
deceit  in  any  grant  'is  avoided ;  Tor  men  would  always  affe£t 
ambiguous  add  intricate  expreflioi^s,  provided  they  Hvere  aJFter- 
wards  at  iibeity  to  put'  their' own  conRrofblgti  Upon  them. 
But  here  a-  diftin£Hoti  muft  be  taken  between  ah  indenture 
and  a  deed-poU :  for  the  wofdsof  an  indenture^  executed  by 
both  partiesi  are  to  be  confidered  as  the  words  of  them  both ; 
for,  though  delivered  as  the  #brds  of  one  party,  yet  they*  are 
not  his  words  only>  becaufe  the  other  party  bath  given  his  con- 
fent  to  ev^y  one  of  them.  But  in  a  deed-poll,  executed  only 
by  the  grantor,  they  are  the  wordsof  the  grantor  only,  and 
ib%ll  be  taken  moit  ftrongly  againft-  him  ^.  And,  in  geireral, 
this  rule,  being-a  rule  of  fome.  ftridnefs  and  rigour,  isxhe  taft 
to  be  rcforted  to  ;  and  is  never  to  beTcIied  upon,  but  where 
all  other  rules  of  expofition  fail  ^ 

5«  Tu<AT|  if  the  words  will  bear  two  fenfes^^m&^greeable 
to,  and  another  againft  law. ;  that  fenfe  be  preferred j  which 
is  moft  agreeable  thereto  *".  As  if  tenant  in  tail  lets  n'leafe 
to  have  and  to  hold  during  life  generally,  it  Ihail  be  con'ilrued 
to  be  a  leafe  for  his  own  life  only,  for  that  ftaiids  with  the 
law ;  and  not  for  the  life  of  the  leiTee,  which  is  beyond  his 
power  to  grant* 

6.  T«4Tf  in  a  deed,  if  there  be  two  daufes  fo  totally  re-  r  ,g|  n 
pugnant  to  each  other,  that  they  cannot  Hand  together,  the 
firft  ihall  be  received  andth^  latter rejefled".:  wherein  it 
'  diflers  from  a  will }  for  there,  of  two  fuch  repugnant  qlaufes 
the  latter  fliall  ftand  ^  Which  is  owing  to  the  diiffercnt  na^ 
tures  of  the  two  inftrumepts ;  fpr  the  firii  deed,  and  the  fell 
will  are  always  moft  available  inlaw(  i  ^).  Yet  in  both  cafes  we 
OiQuld  rather  attempt  (o  iieicongile  them  ^ ..    .  i 

*  Co.  Utt.  134,  «  HanJf.  94.  ' 

*  Bacon*!  ^m*  £•  }•  ^  Co.  Litt.  i  li, 
?»Co.Lut.4».  P  Cro.  HIii.  420.    iV«m-3a 
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(12)  St9c|i  w^  held  to  be  the  Uwm  the  time  of  lord  Qoke  j  but. 
pgw  where  the  fame  efbte  is  given  by  the  teflator  to  two  perfons  in 

F  f  4  diiFerent 


r 
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7,  THiiT  a  devifo  be  mpft  fi^iFPura^ly  expounded,  to  par^ 
fue  If  poflible  .^e  will  of  ^e  devifc^y  who  for  wwt  of  advice 
or  learning  may  hajc  omitt^4  th^.  )^al  or  pxciper  jArafes. 
And  therefore  many  times  ii^  l^w  difpenfes  witiii.the  sirant  of 
words  in  deyifesji  that  are  ab^qlutely  reqttifite  in>  skll  ol^er  tn^ 
ftruments.  Thus  a  fee  may  be  conveyed  witbaut  words  of 
inheritance^^  and  an  ei^ate^^jtil  without  words  of  prpcreai 
tion^(i3}.  3y  a  will  alio  ax)  cft^t^  may  pafsby  mcreiitiplicat^oo^ 

4Seepag.  io8.  «  S^  pag.  115. 


diSerent  parti  of  his  will,  they  are  conftraed  to  take  the  eftate  as 
joint^tenalits^.or.teiiaQts  in  common^  according  to  the  limitadon^ 
of  the  eflftqf  aqd  iiitereft$  devifed,  3  JiJt,  493.  liarg.  Co. 
Litt,  112.  ^,      * 

(13)  In  the  celebrated  cafe  of  Perrin  v.  Blake,  the  qoeftion  wa^ 
thisj  vzz^  whether  the  manifeft  intention  of  the  teftatpr  vo  give  tq 
^4^^  taker  an  efUte  for  life  iialy  Qugbt  to  prevail  >  or  that  he  fhoal^ 
hf  ve  an  efiat^-tail  frotji  the  coa(lrudion»  which  would  have  cletfrly 
been  p,ut  upon  die  fame  words,  if  ihey  had  been  ufed  in  a  deed;/  The 
deviieinfubliance  wasas  (bUows*;  t}ie  teftator  declare()«i(  is  my  intent 
ipd  fneahing,  tliat  none  of  my  children  ihpuld  fell  or  difpofe  of  my 
eftate  for  longer  term  than  his  own  lifej  and  to  that  imeat  I  give  my 
fon  John  Williams  my  eflate  daring  bis  natural  li/e,  remainder  tQ 
my  brother  ioi-law  daring*  tha  life  of  my  (on  John  Williams  (the 
deiign  of*  that  being  to  fupporl  ^e  ^optipgent  remainder)  ;  remain- 
der to  the  heirs  of  (he  body  of  Jphn  Willv^n^^*  Lord  Mansfield 
and  two  other  judges  of  the  cqurt  of  king's  bench  dctero^ined^  that 
John  Williams  tbok'an  eilate  for  life  only  ;  but  upoi>  4  writ  of  error 
Xb  the  exchequer  chamber,  the  decifion  was  reverfed,  and  fix  out  of 
eiglitof  the  other  jadges  held,  thaf  John  Williams  took  an  e(late« 
taii>  which' of  coniequence  gave  him  an  abfolute  power  qT felling  or 
di/pofing  of  the  eftate  as  he  pjeafed. '  The  difcuiSon  of  this  fuhjedl 
called  forth  a  fplendid  difpUy  oflegal  learning  and  ingenuity.  Yet 
It  has  iince  been  obferved  by  a  learned  judge,  that  as  one  of  the 
jodges  held  that  John  Williams  took  an  eftate- tail,  becaufe  he  was 
of  opinion  that  fuch  might  be  prefumed  to  be  the  teftator's  inten- 
don,  no  argument  in  future  can  be  drawn  from  this  cafe ;  becaufe 
fltne  half  of  tlie  jadges  relied  upon  the  ground  of  intention  alone. 

And 


Gh.  43*  ^  T  H  rK  o  s.  581 

without  any  oxprefs  words  to  dircft  it's  courfe.  As,  where  z 
|!nan  devifes  lands  to  his  heir  at  hw,  after  the  death  of  his  wife: 
here,  though  no  eflate  is  given  to  the  wife  in  cxprefs  terms, 
yet  Ihc  (hall  have  an  eflate  for  life  by  implication  • ;  for  the 
intent  of  the  tcftator  is  clearly  to  poftpone  the  heir  till  after 
her  death  ;  and,  if  (he  does  not  take  it,  nobody  elfe  can  ( 14), 
JSo  alfoj  where  a  4evife  is  of  black^acre  to  A  and  of  white- 
;icre  to  B  in  tail>  and  if  they  both  die  without  liTue^  then  to 

•  H.  13  Hen.  VII.  17.  i  Vcntr,  376. 

>i^^i^^— — »  l»  ■  I  l<«ti*«»l  "■>»  ll'tl  lllll  III...  IIIWI  ■!   — i^— — — .— ^,^ 


And  the  Editqr  entirely  concurs  with  that  learned  judge»  that  it  19 
fhc  firil  and  great  rule  in  the  expofition  of  wills i  and  to  which  all 
other  rules  mufl  bend,  that  the  intention. of  the  teflator  exprefled  in 
)iis  will  (hall  prevail^  provided  it  be  tonjifttnt  <with  the  rules  of  law  \ 
that  is,  provided  it  can  be  effe^uated  confillently  with  the  limits  and 
|K>unds  which  the  law  prefcribes.  Mr.  j.  Buller«  Doug\  ^zz  To 
argue  that  the  intention  (hail  be  frultrated  by  a  ruk  ofconflrudion 
^certain  nxxtrdit  is  to  fay  that  the  intention  (hall  be  defeated  by  the 
^Te  of  the  very  words  whidi  the  teilator  has  adopted  as  the  beft 
to  comipuQic^te  hi^  inteiitioni  and  of  which  the  fenfe  is  intelligible 
$0  ail  mankind. 

Where  technical  phrafe^  and  terms  of  art  are  ufed  alone  by  a  tef. 
tator,  it  is  fair  to  prefume  that  he  knew  their  artificial  import  and 
^gnification,  and  that  fuch  wa^  \i\%  will  and  intentioa;  but  wiicre 
he  happens  to  introduce  them,  and  at  the  fame  time  in  effefl  de- 
clares, that  I  do  not  intend  what  ponveyancers  underfland  by  thefe 
words,  bat  ;ny  intention  is  to  difpofe  of  my  eftate  diredly  contrary 
to  the  conflruAlon  generally  put  upon  them  ;  furely  courts  of  juf- 
tice  are,  or  ought  to  be,  as  much  at  liberty,  or  rather  under  an  obIi« 
gation,  to  effeduate  that  intention  as  far  as  the  law  will  admit,  as 
Si  he  had  expreiTed  it  in  the  moft  apt  and  appropriate  language, 
I  BL  Ref^t^ji.  4  Burr.  2579.  poug,  3^9.  Fearm,  jij.  Harg. 
Traatt  351.  490. 

(14]  But  it  has  been  thought^  that^  if  it  is  given  to  a  flranger 
yfter  the  wife's  death,  the  devife  raifjs  no  implication  in  favour  of 
Che  wife,  for  it  may  defcend  to  the  heir  during  the  life  of  the 
wife,  which  poiSbly  may  have  been  the  teftator*s  intention.    Cro^ 

14  C  in 
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fl  in  fee  'y  here  A  and  bkave^r^  remkimLrs  hy  implication, 
-and  on  the  failure  of  ether's  iflue,  the  other  or  his  iflue  (ball 
take  the  whole ;  ^nd  C's  renaainder  over  IhaU  be  poftponed 
tiU  the  iflue  of  both  (ball  fail  ^  But>  to  avoid  confu(ionp 
no  fuch  crofs  remainders  are  avowed  between  more  than  two 
devifees  ^(15):  and,  in  general,  where  any  implications  are  al- 
lowed, they  mi^ft  be  f^ch  as  are  aece/fary  (or  at  lead  highly 
r  382  "^probfibU)  and  not  mtxtly  poffibU  implications  ^.  And  herein 
there  is  no  diltinftion  between  the  rules  of  law  and  of  equity  ; 
for  the  will,  being  con(idered  in  both  courts  in  the  light  of  a 
limitation  of  ufes  ',  is  conftrued  in  each  with  equal  faroiur 
and  benignity,  and  expounded  rather  on  it's  own  partic^lar 
(pircum(tanceS|  th^n  by  any  general  rifles  pf  pofitiye  la^y^t 

• 
And  thus  we  have  tal^en  a  tran(ient  view,  in  this  and  the 
(three  preceding  c)iapter$,  of  a  very  large  and  difiufive  fub- 
ieA,  the  dodrine  of  common  afliirances :  which  concludes 
onr  obfervations  on  the  title  to  things  real,  or  the  means  by 
which  they  may' be  reciprocally  loft  and  acquired.  We  hav« 
before  confidered  the  eftates  which  may  be  had  in  them^  with 
regard  to  their  duration  or  quantity  of  intereft,  the  time  of 
^hcir  enjoyment,  and  the  number  and  connections  of  the  per- 

t  Frcpm.  4S4.  V  Vaiigh.  162. 

u  Cro.  Jac.  655.     I  Ventr.  124.  *  FiU.  A30.    11  Mod*  153. 

t  $how. 1 39. 

n '  ■  '         ■  ■  ■  ■■      ■ 

(15)  The  contrary  has  for  fome  time  been  fully  elhibliihed ;  and 
this  has  been  laid  down  by  lord  Mansfield  as  a  general  rale;  'uix. 
wherever  crofs  remainders  are  to  be  raifed  between  two  and  no  more, 
the  favourable  prefamption  is  in  fupport  of  crofs  remainders: 
where  between  more  than  two,  the  prefumptibn  is  againft  them  ; 
but  the  intention  of  the  telbitor  may  defeat  theprefumption  in  either 
cafe. 

And  the  Editor  conceives  that  crofs  remainders  would  be  raHed 
in  tvtry  cafe,  in  which  it  appears  to  be  the  te(lator*s  intention  that 
the  fubfequent  dcvifee  (hall  take  nothing  till  the  iiTue  of  all  the  firft 
devifees  ars  cxtinft,    Co-wf,  777. 797.  4  7*.  R.  710. 

fon^ 
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fons  entitled  id  hold  them :  we  have  examined  the  tenures, 
both  ahtient  and  modern,  whereby  thofe  eftates  have  been, 
/and  are  now,  holden  :  and  have  diftinguifhed  the  obje£b  of 
all  thefe  inquiries,  namely,  things  real,  into  the  corporeal 
or  fubftantial,  and  iacorpbreal  or  ideal  kind  /  and  have  thus 
confidered  the  rights  of  real  property  in  every  ligh€ '^herein 
they  arc  contemplated  by  the  laws  of  'Eugland.  A  fyftem 
of  laws,  that  differs  much  from  every  other  fyftem,  ex- 
cept thofe  of  the  fame  feodal  origin,  in  it*s  notions  and  ^ 
regulations  of  lat.nded  edates ;  and  which  therefore  could 
in  tliis  particular  be  very  feldom  compared  with  any  ptlier. 

The  fubje£^,  which  has  thus  employed  oui*  attention,  ig 
qf  very  extenfive  ufc,  and  of  as  extenfivc  variety^  And  yet, 
{  am  afraid,  it  has  afforded  the  (Indent  lefs  amufement  and 
pleafure  in  the  purfuit,  than  the  matters  difcufTed  in  the  pre- 
ceding volume.  To  fay  the  truth,  the  yaft  alterations  which 
^he  do£trine  of  real  property  has  i^ndergone  from  the  conqued 
(o  the  prcfent  time ;  the  infinite  determinations  upon  points 
^hat  continually  arife,  and  which  have  been  heaped  one  upon 
another  fof  a  courfe  of  feyen  centuries,  without  any  order  or 
method}  and  the  multiplicity  of  ads  of  parliament  which  [  q8'9  1 
have  amended,  or  fometimes  only  altered,  the  common  law : 
thefe  caufes  have  made  the  ftudyof  this  branch  of  our  national 
jurifprudence  a  little  perplexed  and  intricate.  It  hath  been 
my  endeavour  principally  to  fele£i:  fi^ch  parts  of  it,  ns  were 
of  the  moft  general  ufe,  where  the  principles  were  the  moft 
limple,  the  reafons  of  them  the  moft  obvious,  and  the  pra£kice 
the  leaft  embarrafTed.  Tet  I  cannot  prefunoe  that  I  have  al- 
ways been  thoroughly  intelligible  to  fuch  pf  my  readers,  as 
were  before  ftrangers  even  ;o  the  very  terms  of  art,  which  I 
have  beeif  obliged  to  make  ufe  of :  though,  whenever  thofe 
have  firft  occurred,  I  have  generally  attempted  a  (hort  ex* 
plication  of  their  meaning.  Thefe  are  indeed  the  more  nu- 
merous, on  account  of  the  different  languages,  which  our 
law  has  at  difierent  periods  been  taught  to  fpeak ;  the  diffi- 
culty arifine  frpm  which  will  infenfibly  diminifh  bv  ufe  and 

familiar 


^^3  ^^^  Rights  Book  II. 

familiar  acquaintance.  And  therefore  I.{h^  clofe  thisbranch 
of  our  inquiries  yaith  th^  wordy  of  fir  Edward  Coke  ^ :  *<  al« 
^  belt  the  ftudent  (hall  not  at  any  one  da j^  do  what  be  can^  • 
<<  reach  to  the  full  meaning  of  all  that  is  hcfie  laid  down^  yet  * 
**  let  him  no  way  difcourage  himfelf  but  proceed ;  for  on  fome 
<*  other  day,  in  fome  other  place,'^  (or  perhaps  upon  a  fecond 
perufalof  the  fame)  <<  his  doubts  will  be  probably  reipoved,"   . 

y  Propmc  to  I  InH. 
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OF    THINGS    P  E  R  S  Q  N  A  !• 


UNDER  the  name  of  1S^\iig^ perfinal  are  Included  all 
forts  of  things  maveabJiy  which  may  attend  a  man's 
perfon  wherever  he  goes  j  and  therefore,  being  only  the  oh* 
jeAs  of  the  law  while  they  remain  within  the  limits  of  it's 
jtirifdi£%ion,  and  being  alfo  of  a  pefifhablc  quality,  are  not 
efteemed  of  fo  high  a  nature,  nor  paid  fo  much  regard  to  by 
the  law,  as  things  that  arc  in  &ittt  nature  more  permanent 
and  if/mfoveah/e,  as  lands,  and  houfes,  and  the  profits  ilTuing 
thdreout,  Thcfc  being  conftantly  within  the  reach,  and 
under  the  protcftion  of  the  law,  were  the  principal  favourites 
of  our  fi(ft  legiilators  :  who  took  all  imaginable  care  in  afcer* 
taining  the  rights,  and  dire£ting  the  difpofition,  of  fuch  pro* 
perty  as  they  imagined  to  be  lafting,  and  which  would  anfwer 
to  pofterity  the  trouble  and  pains  that  their  anceftors  employed 
about  them  :  but  at  the  fame  time  entertained  a  very  low  and 
Contemptuous  opinion  of  all  perfonal  eftate,  which  they  re- 
garded as  only  a  trandent  commodity.  The  amount  of  it 
indeed  was  comparatively  very  trifling,  during  the  fcarcity 
of  money  and  the' ignorance  of  luxurious  refinements,  which 
prevailed  in  the  feodal  ages.  Hence  it  was,  that  a'tax  of  the 
JifUenth^  tenih^  or  fomctimes  a  much  larger  proportion,  of  all 
the  moveables  of  the  fubjeft,  was  frequently  laid  without 
fcruple,  and  is  mentioned  with  much  unconcern  by  cur  an- 
tient  hiftorians,  though  now  it  would  juftly  alarm  our  opu-* 
lent  merchants  and  (lockholders.  And  hence  likewife  may 
be  derived  the  frequent  forfeitures  inflicted  by  the  common 
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h«r,  of  all  a  man*s  goods  and  chattels,  for  mifbehaviours  and 
inadvertencies  that  at  prefent  hardly  feem  to  deferve  fo  fevcre 
a  pnniihmcnt*  Our  antient  law-books,  which  are  founded 
upon  the  feodal  provilions,  do  tiot  therefore  often  condefcend 
to  regulate  this  fpecies  of  property.  There  is  not  a  chapter 
in  Britton  Or  fhe  mitrolr,  that  can  fairly  be  referred  to  this 
bead ;  and  the  little  that  is  to  be  found  in  Glanvil,  Bradon^ 
and  Fleta,  feefns  principally  borrowed  from  the  civilians.  But 
fif  latet-  years^  fince  the  inttodu£iiori  add  eitenCoh  of  trade 
and  commerce,  which  are  entirely  occupied  in  this  fpecies  of 
property,  and  have  greatly  augmented  it's  quantity  and  of 
courfe  it's  value,  we  have  learned  to  conceive  different  ideas 
of  it.  Our  courts  nOw  regard  a  man's  perfonalty  in  1  light 
nearly,  if  not  quite,  equal  to  his  realty :  and  have  adopted  a 
more  enlarged  and  lefs  technical  mode  of  confidering  the  one 
than  the  other ;  frequently  drawn  from  the  rules  whi^h  they 
found  already  eftablifhed  by  the  Roman  law^  wherever  thofe 
rules  appeared  to  be  well-grounded  and  appofite  to  the  cafe  in 
quellion,but|)rincipally  from  reafon  and  convenience^adapted 
to  the  circumftances  of  the  times ;  preferving  withal  a  due 
regard  to  antient  ufages,  and  a  certain  feodal  tin£lure,  which. 
is  {kill  to  be  found  in  fome  branches  of  perfonal  property. 

But  things  perfonal,  by  our  law,  do  not  only  include 
things  moveable^  but  alfo  fomething  more :  the  whole  of  which 
is  comprehended  under  the  general  name  of  r^af/^//,  which,  fir 
Edward  Coke  fays  *,  is  a  French  word  fignifying  goods.  The 
appellation  is  in  truth  derived  from  the  technical  Latin  word^ 
catalla  s  which  primarily  fignified  only  beads  of  hufbandry^ 
or  (as  we  ftill  call  them)  cattle^  but  in  it's  fecondaty  fenfe' 
was  applied  to  all  moveables  in  general  ^.  In  the  grand 
iU^Jlumier  of  Nonnandy  ^  a  chattel  is  defcribed  as  a  mere  move- 
able, but  at  the  fame  time  it  is  fet  in  oppofition  to  a  fief  or 
feud  :  fo  that  not  only  goods,  but  whatever  was  not  a  feud, 
were  accounted  chattels.  And  it  is  in  this  latter,  more  ex- 
tended^ negative  fenfe>  that  our  law  adopts  it  \  the  idea  of 
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goodsy  or  moveables  only,  being  not  fufficiently  comprekeii*' 
five  to  take  in  every  thing  that  the  law  confiders  as  a  chattel 
intereft.  For  fince,  as  the  commentator  on  the  cQuJiumier^' 
obferves,  there  are  two  requifites  to  make  a  fief  or  heritage^^ 
duration  as  to  time,  and  immobility  with  regard  to  place  \, 
whatever  vrants  either  of  thefe  qualities  is  not^  according  ta, 
the  Normans^  an  heritage  or  fief ;  or»  according  to  us,  is  not 
a  r/o/ eftate  :  the  coiffequence  of  which  in  both  laws  is,  that 
it  muft  be  a  perfbnal  eftate,  or  chattel. 

Chattels  therefore  are  diftributed  by  the  law  into  twt> 
kinds ;  chattels  rrw/,  and  chattels /^iy&«/j/*. 

I.  Chattels  real^  faith  fir  Edward  Coke^  are  fuch  as 
concern,  or  favour  of,  the  realty  j  as  terms  for  years  of 
land,  wardihips  in  chivalry,  (while  the  military  tenures  fub- 
fifted)  the  next  prefentation  to  a  church,  eilates  by  a  {itatute-* 
merchant^,  ftatute-daple,  thgit^  or  the  like  \  of  all  whicK 
we  have  already  fpoken.  And  thefe  are  called  real  chattels, 
as  being  mterefts  iiTuing  out  of,  or  annexed  to  real  eftate^ ; 
of  which  they  have  one  quality^  v'vz*  immobility,  which 
denominates  them  rtal ;  but  want  the  other,  vix.  a  fuflicient» 
legal  indeterminate  duration  :  and  this  wnnt  it  is,  that  con- 
ftitutes  them  tbatuls.  The  utmoft  period  for  which  they  can 
lad  is  fixed  and  determinate,  either  for  fuch  a  fpace  of  tlm< 
certain^  or  till  fuch  a  particular  fum  of  money  be  raifed  ooit 
of  fuch  a  particular  income  \  fo  that  they  are  not  equal  in. 
the  eye  of  the  law  to  the  lowed  eftate  of  freehold,  a  leafe  for 
another's  life:  their  tenants  were  confidered  upoii  feodd 
prlnpiples^  as  merely  bailiffs  or  farmers  \  and  the  tenant  of 
the  freehold  might  at  any  time  have  delLroyed  their  intered^ 
tiU  the  reign  of  Henry  VIII  <•  A  freehold,  which  alone  is 
a  real  edate,  and  feems  (as  has  been  faid)  to  anfwer  to  the 
fief  in  Normandy,  is  conveyed  by  corporal  invediture  aA4 
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Kvery  of  feifin ;  .which  gives  the  tenant  fo  ftrong  a  hold  of 
the  land,  that  it  never  after  can  be  wreflted  from  him  dming 
his  life,  but  by  his  own  a£t,  of  voluntary  transfer  or  of  for- 
feiture ;  or  elfe  by  the  happening  of  fome  future  contingent 
cy»  as  in  eftates  pur  auter  vie,  and  the  determinable  freeholds 
mentioned  in  a  former  chapter  K  And  even  thefe,  being  rf 
an  uncertain  durationi  may  by  poflibility  laft  for  the  owner's 
life ;  for  the  law  will  not  prefuppofe  the  contingency  to  hap-* 
pen  before  it  a£lually  does,  and  till  then  the  eftate  is  to  all 
intents  and  purpofes  a  life  eftace,  and  therefore  a  freehold  in- 
tereft.  On  the  other  hand,  a  chattel  intereft  in  lands,  which 
the  Normans  put  in  oppofition  to  fief,  and  we  to  freehold, 
is  conveyed  by  no  feifin  or  corporal  inveftiture,  but  the  pof- 
feflion  is  gained  by  the  mere  entry  of  the  tenant  hiinfelf ;  and 
it  will  certainly  expire  at  a  time  prefixed  and  determined,  i^ 
not  fooner  Thus  a  leafefor  years  mud  neceflarily  fail  at  the 
end  and  completion  of  the  term ;  the  next  prefentation  to  a 
church  is  fati^fied  and  gone  the  inftant  itcome^into  pofleffion, 
that  is,  by  the  fird  avoidance  and  prefentation  to  the  living  ; 
the  conditional  edates  by  ftatutes  and  e/egit  are  determined  aa^ 
foon  as  the  debt  is  paid ;  and  fo  guardianfhips  in  chivalry 
expired  of  dourfe  the  moment  that  the  heir  came  of  age* 
And  if  there  be  any  other  chattel  real,  it  will  be  found  to 
corrcfpond  with  the  reft  in  this  eflential  quality,  that  it's 
duration  is  limited  to  a  time  certain^  beyond  which  it  can* 
not  fubfift. 

2.  CnATTULS  per/onal  zTCf  properly  and  ftridly  fpeakingy 
things  moveable ;  which  may  be  annexed  to  or  attendant  on 
the  perfon  of  the  owner,  and  canied  about  with  him  from 
one  part  of  the  world  to  another.  Such  are  animals,  houfe- 
hold-ftufF,  money,  jewels,  corn,  garments,  and  every  thing 
elfe  that  can  properly  be  put  in  motion,  and  transferred  from 
^ace  to  place.  And  of  this  kind  of  chattels  it  is,  that  wo 
•are  principally  to  fpeak  in  the  remainder  of  this  book  }  hav* 
ing  been  Unavoidably  led  to  confider  the  nature  of  chattels 
rcali  and  their  incidents,  in  the  former  chapters  which  were 
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employed  upon  real  eftates :  that  kind,  of  property  being  of 
a  mongrel  amphibious  nature,  originally  endowed  with  one 
only  of  the  charaderiftics  of  each  fpecies  of  things ;  the 
immobility  of  thingi  real,  and  the  precarious  duration  of 
things  perfoaal. 

Chatter,  interefts  being  thus  diftinguiihed  and  diftri« 
buted,  it  wiU  be  proper  to  confider,  firft,  the  nature  of  that 
property f  or  dominion,  to  which  they  are  liable ;  which  muft 
be  principally,  nay  folely,  referred  to  perfonal  chattels :  and» 
fecondly,  the  title  to  that  property,  or  how  it  may  be  loft  an4 
acquired.    Of  each  of  thefc  in  it's  order. 
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CHAPTER     THE    TWENTYHFIFTH. 

ot     PROPERTY  IN  THINGS 

PERSONAL. 


PROPERTY,  in  chattels  perfonal,  may  be  either  in 
poffeffion ;  which  is  where  a  man  hath  not  only  the  right 
to  enjoy,  but  hath  the  aftual  enjoyment  of,  the  thing :  or 
clfe  it  is  in  anion ;  where  a  man  hath  only  a  bare  right,  with- 
out any  occupation  or  enjoyment.  And  of  thefc  the  former, 
or  property  in  popjfion^  is  divided  into  two  forts,  an  ahftdutc 
and  a  qualified  ftoptrty . 

I.  First  then  of  property  in  pojfeffion  ahfolute ;  which  is 
where  a  man  hath,  folely  and  exclufively,  the  right,  and  alfo 
the  occupation,  of  any  moveable  chattels  5  fo  that  they  ca»- 
not  be  transferred  from  him,  or  ceafe  to  be  his,  without  his 
own  aa  or  default.  Such  may  be  all  iuamniate  things,  as. 
goodii,  plate,  money,  jewels,  implements  of  war,  garments, 
aYid  the  like  :  fuch  alfo  may  be  all  tv^^/^W-e  prod  unions,  as 
the  fruit  or  other  parts  of  a  plant,  when  fevered  from  the 
body  of  it ;  or  the  whole  plant  itfelf,  when  fevered  from  the 
ground  •,  none  of  which  cm  be  moved  out  of  the  owner** 
pofl'cffion  without  his  own  aci  or  confent^  or  at  kad  with- 
out doing  him  an  injury,  which  it  is  the  bufmefs  of  the  law 
to  prevent  or  remedy.  Of  ihefe  therefore  there  remains  hulc 
to  be  (aid. 

But  with  regard  to  nnwmU^  which  have  in  thcmfelves  a 
torinciple  and  power  of  motion,  and(unlefb  particularly  con- 
fined) can  convey  tliemtelvca  fram  one  part  of  the  world  to 
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another,  there  is  a  great  difference  made  with  refpe£b  to  their 
feveral  claiTes,  not  only  in  our  law,  but  in  the  law  of  nature 
and  of  all  civilized  nations.  They  are  diftinguiflied  intb  fuch 
3S  are  domitae,  and  fuch  as  'xtt  ferae  naturae :  fome  being  of 
a  tame  and  others  of  a  wild  difpofition.  In  fuch  as  are  of  a 
nature  tame  and  dbmeilic,  (as  horfes^  kine,  iheep,  poultry^ 
and  the  like)  a  man  may  have  as  abfolute  a  property  as  in 
any  inanimate  beings  ;  becaufe  thefe  con^tiitue  perpetually  in 
his  occupation,  and  will  not  ftray  from  his  houfe  or  perfoo^ 
unlefs  by  accident  or  fraudulent  enticement,  in  either  d 
which  cafes  the  owner  does  not  lofe  his  property^:  in 
which  our  law  agrees  with  the  laws  of  France  and  Holland  ^i 
The  fte^tling,  or  forcible  abdu£lion,  of  fuch  property  as  this^ 
as  alfo  felony ;  for  thefe  are  things  of  intrinfic  value,  ferving 
for  the  food  of  man,  or  elfe  for  the  u&s  of  hufbandryS 
But  in  ^nlmdls  ferae  naturae  a  man  can  have  no  abfolute 
property. 

Of  all  tame  and  domeftic  animals,  the  brood  belongs  to 
the  owner  of  the  dam  or  mother ;  the  Engliih  law  agreeing 
with  the  civil,  that  **  partus  fequitur  ventren^  in  the  brute 
creation,  thotigh  for  the  moft  part  in  the  human  fpecies  it 
difallows  that  maxim.  And  therefore  in  the  laws  of  Eng<* 
land"*,  as  well  as  Rome  %  ^^ft  equam  meant  equus  tuns  praeg^* 
<•  nantemfeceritf  non  ejltuumfed  meum  quod  natum  eji**  And^ 
for  this  PufFendorf  Ogives  a  fenfible  reafon  :  not  only  becaufe 
the  male  is  frequently  unknown  \  but  alfo  becaufe  the  dam^ 
during  the  time  of  her  pregnancy,  is  almoft  ufelefs  to  the 
proprietor,  and  mud  be  maintained  with  great  expence  and 
Care  :  wherefore  as  her  owner  is  the  lofer  by  her  pregnancy^ 
he  ought  to  be  the  gainer  by  her  brood.  An  exception  to  this 
rule  is  in  the  cafe  of  young  cygnets ;  which  belong  equally 
to  the  owner  of  the  cock  and  hen,  and  ihall  be  divided  be- 
tween them  ^.    But  here  the  rcafons  of  the  general  rule  ceafd 
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and  "  eijjante  rationc  cejfat  it  ipfa  Ux  :**  for  Ac  male  is  well 
known,  by  his  conftant  aflbciation  with  the  female ;  and  for 
the  fame  rcafon  the  owner  of  the  one  doth  not  fuffcr  more 
ilifadvantage,  during  the  time  of  pregnancy  and  nurture^ 
than  the  owner  of  the  other. 

II.  Other  animals,  that  are  not  of  a  tame  and  domeftic 
•nature,  are  either  not  the  objeds  of  property  at  all,  or  elfc 
fall  under  our  other  divifion,  namely,  that  of  quaii/lidf  limits 
tdi  ox fp$cial property:  which  is  fuch  as  is  not  in  it's  nature 
permanent,  but  may  fometimes  fubfift,  and  at  other  times  not 
fubfift.  In  difcufling  which  fubjed,  I  (hall  in  the  firft  place 
Ihew,  how  this  fpecies  of  property  may  fubCft  in  fuch  animals 
as  ^xc  ferae  naturae,  or  of  a  wild  nature ;  and  then,  how  it 
may  fubfift  in  any  other  things,  when  under  particular  cir- 
cumftances. 

First  then,  a  man  may  be  invelled  with  a  qualified,  but 
not  an  abfolute,  property  in  all  creatures  that  ^xz  ferae  naturae^ 
either  per  induftriam^  propter  impotentiam,  or  propter  prvoilt* 

I.  A  qyALiFiED  property  may  fubfift  in  animals  ferae 
naturae,  per  indujlriam  Bomitiis :  by  a  man's  reclaiming  and 
making  them  tame  by  art,  induftry,  and  education ;  or  by 
fo  confining  them  within  his  own  immediate  power,  that 
they  cannot  efcape  and  ufe  their  natural  liberty.  And  under 
this  head  fome  writers  have  ranked  all  the  former  fpecies  of 
animals  we  have  mentioned,  apprehending  none  to  be  ori- 
ginally and  naturally  tame,  but  only  made  fo  by  art  and 
cuftom :  as  hotfes,  fwine,  and  other  cattle ;  which,  if  ori- 
ginally left  to  themfelves,  would  have  chofen  to  rove  up  and 
down,  feeking  their  food  at  large,  and  are  only  made  do- 
meftic by  ufe  and  familiarity ;  and  are  therefore,  fay  they^ 
called  manfueta,  quaji  manui  ajfueta.  But  however  well  thiy 
notion  may  be  founded,  abftractedly  confidered,  our  law  ap- 
prehends the  moft  obvious  diftindiion  to  be,  between  fuch 
animals  as  we  generally  fee  tame,  and  ate  therefore  feldom, 
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if  ever,  found  wandering  at  large,  which  it  calls  domitae  na- 
tMrae :  and  fuch  creatures  as  are  ufually  found  at  liberty, 
which  are  therefore  fuppofed  to  be  more  emphatically  yJrflr 
naturae^  though  it  may  happen  that  the  latter  fliall  be  foxpe- 
times  tamed  and  confined  by  the  art  and  induftry  of  man. 
Such  as  are  deer  in  a  park,  hares  or  rabbets  in  an  inclofed 
warren,  doves  in  a  dovehoufe,  pheafants  or  partridges  in  a 
jnew,  hawks  that  are  fed  and  commanded  by  their  owner^ 
and  fifli  in  a  private  pond  or  in  trunks.  Thefe  are  no  longer 
the  property  of  a  man,  than  while  they  continue  in  his  keep* 
ing  or  a£lual  poiTeflion :  but  if  at  any  time  they  regain  their 
natural  liberty,  his  property  inftantly  ceafes;  unlefs  they 
have  animum  re^iertendiy  which  is  only  to  be  known  by  their 
ufual  cuftom  of  returning  **•  A  m^xim  which  is  borrowed 
from  the  civil  law  * ;  "  revertendi  animum  videntur  defmen 
**  habere  tuncy  cum  revertendi  confueiudinem  deferuerint^  The 
law  therefore  extends  this  pofleifion  farther  than  the  mere 
manual  occupation  ;  for  my  tame  hawk  that  is  purfuing  hi$ 
quarry  in  my  prefence,  though  he  is  at  liberty  to  go  where 
he  plcafes,  is  neverthelefs  my  property  \  for  he  hath  animum 
revertendi.  So  are  my  pigeons,  that  are  flying  at  a  diftancc 
from  their  home,  (efpccially  of  the  carrier  kind)  and  likewife 
the  deer  that  is  chafed  out  of  my  park  or  foreft,  and  is  inftant- 
ly  purfued  by  the  keeper  or  forefter  :  all  which  remain  (till 
in  my  pofleflion,  and  I  ftill  preferve  my  qualified  property  in 
them.  But  if  they  ftray  without  my  knowlege,  and  do  not 
return  in  the  ufual  manner,  it  is  then  lawful  for  any  ftranger 
to  take  them  ^.  But  if  a  deer,  or  any  wild  animal  reclaimed, 
hath  a  collar  or  other  mark  put  upon  him,  and  goes  and  re- 
turns at  his  pleafure  \  or  if  a  wile!  fwan  is  taken,  and  marked 
and  turned  loofe  in  the  river,  the  owner's  property  in  hin> 
ftill  continues,  and  it  is  not  lawful  for  any  one  elfe  to  take 
him  * :  but  otherwife,  if  the  deer  has  been  long  abfent  with- 
out returning,  or  the  fwan  leaves  the  neighbourhood.  Bees 
alfo  arc  ferae  naturae ;  but,  when  hived  and  reclaimed,  a 

■  *  Bradon.  /.  2.  r.  i.     7  R-p.  17.  k  Finch.  !♦.  177. 

*/*»/?.  a.  1. 15.  '  Crompt.  tf  couru.  167.  7Rtp.  ifi, 

G  J  3  man 
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mm  may  have  a  qualified  property  in  them,  by  the  law  of 
naturei  a$  well  as  by  the  ciTil  bw  ".  And  to  the  fame  pur-* 
r  2P3  ]  pofe,  not  to  fay  id  the  fame  words  with  the  civil  law,  (peaks 
Bra^ion*:  opcupation,  that  is,  hiving  or  including  them, 
gnres  the  property  in  bees ;  for,  though  a  fwarm  lights  npon 
my  tree,  I  )uive  no  more  property  in  them  till  I  have  hived 
them,  than  I  have  in  the  birds  which  make  their  neft  thereon ; 
and  therefore  if  another  hives  them,  he  (hall  be  their  proprie- 
tor: but  a  fwarm,  which  fly  from  and  out  of  my  hive,  are 
mine  fo  long  as  I  can  keep  them  in  Hght,  and  have  power  to 
purfue  them  \  and  in  thefe  circumftances  no  one  elfe  is  en- 
titled to  take  then).  But  it  hath  been  alfo  faid  *,  that  with 
JUS  the  only  ownerfliip  in  bees  b  rationefoli ;  and  the  charter 
of  the  foreft  p,  which  allows  every  freeman  to  be  entitled 
to  the  honey  found  within  his  own  woods,  a£Fords  great 
countenance  to  this  dodirinc,  that  a  qualified  property  may 
be  had  in  bees,  in  confideration  of  the  property  of  the  foil 
whereon  they  arc  found. 

In  all  thefe  creatures,  reclaimed  from  the  wildnefs  of  their 
nature,  the  property  is  not  abfolute,  but  defeaGble:  a  property, 
that  may  be  deftroyed  if  they  rcfume  their  anticnt  wildnefs, 
and  are  found  at  large.  For  if  the  pheafants  efcape  from 
the  mew,  pr  the  fifhes  from  the  trunk,  and  are  feen  wander- 
ing at  l^rge  in  their  proper  element,  they  become  ferae  na^ 
iurae  again ;  and  are  free  and  open  to  the  firil  occupant  that 
has  ability  to  fejze  them.  But  while  they  thus  continue  my 
qualified  or  defeafible  property,  they  are  as  much  under  the 
protcdion  of  the  law,  as  if  they  were  abfolutcly  and  indefea-^ 
fibly  mine  ;  and  an  a£tion  will  lie  againft  any  man  that  dCf 
tains  them  from  me,  or  unlawfully  deftroys  them.  It  is  alfo 
as  much  felony  by  common  lav/  to  ftcal  fuch  of  them  as  are  fit 
for  food ( I ),  as  it  is  to  (leal  tame  animals  ^ :  but  not  fo,  if  they 

«  PuiT.  /.  4.  r.  6.  §  5.  Inf,  2. 1.  14.       43  Edw.  lU.  24, 

B  /.  2.  r.  I.  §  3*  P  9  Heii.  III.  c.  13. 

•  Bro.  Ahr,  tit.  frvptrtie.  37.  cites  ^  i  UaL  P.  C.  512. 


( 1 )  But  it  is  not  felony  to  fleal  fuch  animals  of  a  wild  nature, 
onlefs  tl^ey  are  fo  cpngned  that  tl^e  pwn^r  can  uke  them  whenever 

he 
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are  onlf  kept  for  pleafurcj  curiofity,  or  whitn,  as  dogs»  faetrs, 
catSt  apes,  parrots,  and  finding  birds';  beeaufe  their  ralue 
is  not  intrinfic,  but  depending  only  on  the  caprice  of  the 
owner ' :  though  it  is  fuch  an  invaCon  of  property  as  may  [  994  1 
amount  to  a  civil  injury,  and  be  redrefled  by  a  civil  adion*. 
Tet  f  (leal  a  reclaimed  hawk  is  felony  both  by  common  law 
and  ftatute "  $  which  feems  to  be  a  relic  of  the  tyranny  of  our 
antient  fportfnien*  And,  amopg  ou^  elder  ancef^ors  the 
antient  Britons,  another  fpecies  of  reclaimed  animals,  viz. 
cats,  were  looked  upon  as  creatures  of  intrinfic  value ;  and 
the  killing  or  dealing  one  was  a  grievous  crime,  and  fub* 
jeded  the  offender  to  a  fine  ;  efpecially  if  it  belonged  to  the 
king's  houfhold,  and  was  the  cu/los  horrei  regit,  for  which 
there  was  a  very  peculiar  forfeiture^.  And  thus  much 
of  qualified  property  in  wild  animals,  reclaimed  fir  induf" 
triatn. 


2.  A  QpALXFiEO  property  may  alfo  fubfift  with  reladon 
to  animals  ^ra^  naturae^  ratione  impotentiaj,  on  account  o£ 
their  own  inability.  As  when  hawks,  herons,  or  other  birds 
build  in  my  trees,  or  coneys  or  other  creatures  make  their 
nefts  or  burrows  in  my  land,  and  have  young  ones  there ;  I 
have  a  qualified  property  in  thofe  young  ones  till  fuch  time 
as  they  can  fly  or  run  away,  and  then  my  property  expires  >  : 
but,  till  then,  it  is  in  fome  cafes  trefpa&,  and  in  others,  fe* 


V  Lamb.  Elrcp.  tj$, 

•  7  Rep.  18.     3  IniV.  109. 

t  Bro.  jtir.  tit,  trefpafu  407. 

»  I  Hal.  P.  C.  5i2«    I  Hawk.  P.  C. 

w  «  Si  ^uisfiUm^  hcrrti  regit  twjh' 
**  dtmt  •ccldi'rtt'velfurtoahfiuIeritffcHt 
**fumma  caudafufptndttuff  cafiteateam 
<<  attingewtff  it  in  ram  granm  trittci  effun^ 


«  dmttmr^  nffuidMmfammUai  €0mdg9  fH' 
**  tle$€0'9j)eriMtMr,^"  Wq^9D»Lt.H^aff. 
1.  3.  c*  5*  ^  5.  An  amercemeat  fimjlar 
to  wbUb,  fir  Edward  Coke  fellt  ui» 
(7  Rep.  tSO  *()«>«  titkadj  watlbr 
^Kfig  fwaot  i  only  Aifpcn4ii^  iboQ 
by  the  beaky  inAead  of  the  ta^l. 

*  CartM  df  ftrift.  9  Hen.  III.  c.  13. 


he  pleafes ;  or>  if  they  are  not  confined »  nnlefs  they  are  reduced  to 
tamenefs,  aqd  known  by  the  thief  to  be  fo.      i  ffatvL  i.  i. 

9  g  4  lony, 
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lony^  for  a  ftrangerto  take  them  away  ^  For,  here,  as  the 
owner  of  the  land  has  it  in  his  power  to  do  what  he  pieafcs 
with  them,  the  law  therefore  veils  a  property  in  him  of  the 
young  ones,  in  the  fame  manner  as  it  does  of  the  old  ones 
if  reclaimed  and  confined :  for  thefe  cannot  through  weaknelS) 
any  more  than  the  others  through  reHraint,  ufc  their  natural 
liberty  and  forfake  him. 

3.  A  MAN  may,  laftly,  have  a  qualified  property  in  ani- 
mzls  ferae  naturae,  propter  privi/egium  :  that  is,  he  may  have 
the  privilege  of  hunting,  ^taking,  and  killing  them,  in  ex- 
r  395  3  ^uCoQ  of  other  perfons.  Here  he  has  a  tranGent  property  in 
thefe  animals,  ufually  called  game,  fo  long  as  they  continue 
within  his  liberty'}  and  may  redrain  any  flranger  from 
taking  them  therein :  but  the  inftant  they  depart  into  another 
liberty,  this  qualified  property  ceafes.  The  manner,  in 
.  which  this  privilege  is  acquired,  will  be  fhewn  in  a  fub- 
fequeat  chapter. 

The  qualified  property  which  we  have  hitherto  confidered 
extends  only  to  ^nimzls/erae  naturae,  when  either  reclaimed, 
impotent,  or  privileged.     Many  other  things  may  alfo  be 
the  objects  of  qualified  property.     It  may  fubfift  in  the  vqry 
elements,  of  fire  or  light,  of  air,  and  of  water.     A  man  can. 
have  no  abfolute  permanent  property  in  thefe,  as  he  mayoil 
the  earth  and  land  ;  fince  thefe  are  of  a  vague  and  fugitive 
nature,  and  therefore  can  admit  only  of  a  precarious  and 
qualified  owner(hip,  which  lafts  fo  long  as  they  are  in  a£lual 
ufe  and  occupation,  but  no  longer.     If  a  man  didurbs  an* 
other,  and  deprives  him  of  the  lawful  enjoyment  of  thefe  ;' 
if  one  obftru As  another's  antient  windows  *,  corrupts  the  air 
of  his  houfe  or  gardens  ^,  fouls  his  waterf ,  or  unpens  and  lets 
it  out,  or  if  he  diverts  an  antient  watercourfe  that  ufed  to  run 
to  the  other's  mill  or  meadow  ^ ;  the  law  will  animadvert 

Y  7  Rep.  27.    Lamb.  Eiren.  274.  b  /^i^  ^^.    Lot.  ^t, 

'  Cro.  Car.  554.  Mar.  48.    5  Mod.  c  ^  Rep.  ^^, 

376.     ixMod.z4|.  d  I  Leon,  jyj,    skli^.  389. 
•  9  Rep.  58. 

hereon 
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.  hereon  as  an  injury,  and  protcft  the  party  injured  in  hispof- 
felHon.  But  the  property  in  them  ceafes  the  inftant  they  are 
out  of  poiTeffion :  for,  when  no  man  is  engaged  in  their  a£lual 
occupation,  they  become  again  common,  and  every  man  has 

*  an  equal  right  to  appropriate  them  to  his  own  ufc* 

• 

These  kinds  of  qualification  in  property-depend  upon  the 
peculiar  circumftances  of  the  fubjed  matter^  whi^h  is  not 
capable  of  being  under  the  abfolute  dominion  of  any  proprie^ 
tor.     But  property  may  alfo  be  of  a  qualified  or  fpeciul:  na- 
ture, on  account  of  the  peculiar  circumftances  of  the  owner, 
when  the  thing  itfelf  is  very  capable  of  abfolute  own^fliip.  [  jj^  J 
As  in  cafe  of  bailment^  or  delivery  of  goods  to  another  per** 
fon  for  a  particular  ufe ;  as  to  a  carrier  to  convey  to  London, 
to  an  innkeeper  to  fecure  in  his  inn,  or  the  like.    Here  there 
is  no  abfolute  property  in  either  the  bailor  or  the  bailee,  the 
perfon  delivering,  or  him  to  whom  it  Is  delivered :  fo*/  the 
bailor  hath  only  the  right,  and  not  the  immediate  pofleflion  j 
the  bailee  hath  the  pofleflion,  and  only  a  temporary  right- 
But  it  is  a  qualified  property  in  them  both  ;  and  each  of  them 
.  is  entitled  to  an  a£lion,  in  cafe  the  goods  be  damaged  or  taken 
away  :  the  bailee  on  account  of  his  immediate  poiTefTion ;  the 
bailor,  becaikfe  the  pofleiEon  of  the  bailee  is,  immediately,  his 
pofleflion  alfo  *•     So  alfo  in  cafe  of  goods  pledged  or  pawned 
upon  condition,  either  to  repay  money  or  otherwife ;  both 
'the  pledgor  and  pledgee  have  a  qualified,  but  neither  of  them 
an  abfolute,  property  in  them :  the  pledgor's  property  is  con- 
ditional, and  depends  upon  the  performance  of  the  condition^ 
of  re-payment,  is^c  \  and  fo  too  is  that  of  the  pledgee,  which 
depends  upon  it's  non^performftnce '.    The  fame  may  be  faid 
of  goods  diftraincd  for  rent,  or  other  caufe  of  diftrefs :  which 
are  in  the  nature  of  a  pledge,  and  are  not,  at  the  (rrft  takings    , 
the  abfolute  property  of  either  the  diftreinor,  or  party  dif- 
treined  upon  5  but  may  be  redeemed,  or  elfe  forfeited,  by  the 
fubfequent  condu£l  of  the  latter.     But  a  fervant,  who  hath 
the  Cjare  of  his  mailer's  goods  or  chattels,  as  a  butler  of  plate, 

•  I  Roll.  Abr.  ^07.  ^  Cw.  Jac,  14S* 

a  flnpherd 
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a  {hqpherd  of  Iheep,  and  the  like,  hath  not  any  property  or 
pofleffion  either  abfolute  or  qualified^  but  only  a  mere  charge 
or  overfight ». 

Havimo  that  coniidered  the  feveral  divifions  of  property 
m  pt^effion^  which  fubfifts  there  only,  where  a  man  hath 
both  the  right  and  alfo  the  occupation  of  the  thing }  we 
will  proceed  next  to  take  a  (hort  view  of  the  nature  of  pro* 
pcrty  in  aSion^  or  fuch  where  a  man  hath  not  the  occupation, 
but  merely  a  bare  right  to  occupy  the  thing  in  queftion  \  the 
pofleffion  whereof  may  however  be  recovered  by  a  fuit  or 
wBtion  at  law :  from  whence  the  thing  fo  recoverable  is  called 
r  ^^^  -I  a  thing,  or  cbofe^  in  oRUn  ^*  Thus  money  due  on  a  bond  is 
a  cboft  in  aAion ;  for  a  property  in  the  debt  veils  at  the  time 
of  forfeiture  mentioijed  in  the  obligation,  but  there  is  no 
pofleffion  till  recovered  by  courfe  of  law.  If  a  man  promifes, 
or  (Covenants  with  me,  to  do  any  a£^,  and  fails  in  it,  whereby 
I  fufier  damage,  the  recompenfe  for  this  damage  is  a  chofe  in 
aAion :  for  though  a  right  to  fome  recompenfe  vefts  in  me, 
at  the  time  of  the  damage  done,  yet  what  and  how  large 
,  fudi  recompenfe  ihall  be,  can  only  be  afcertained.by  verdiA; 
and  the  poflTeffion  can  only  be  given  me  by  legal  judgment 
and  execution.  In  the  former  of  thefe  cafes  the  (Indent  will 
obferve,  that  the  property,  or  right  of  adion,  depends  upon 
an  exprefs  contradi  or  obligation  to  pay  a  ftated  fum  :  and  in 
the  latter  it  depends  upon  an  implU4  contra^,  that  if  the 
covenantor  does  not  perform  the  zQ.  he  engaged  to  do,  be 
fhall  pay  me  the  damages  I  fuftain  by  this  breach  of  covenant* 
And  hence  it  may  be  colle£led,  that  all  property  in  a£iton 
depends  entirely  upon  contra£ls,  either  exprefs  or  implied  \ 
which  are  the  only  regular  means  of  acquiring  a  cbo/t  in 
aAion,  and  of  the  nature  of  which  we  ihall  difcourfe  at  large 
in  a  fubfcquent  chapter. 

$  3  Inft.  loS.  ^2.)     And  again,  **  Mtfve  homt  a^nu^ 

k  The  fame  idea,  and  the  fame  de-  •*  meral-isur  nwm^fi  ^uii  tfi  in  mS'm^ 

IsomiiMiriony  of  property  prevailed  in  the  *<  ^ur,  pmtimi9t^p*rJt<utMukiii*  N^m 

f ivil  law.     O  Rim  In  hnit  no/Iris  kalere  *'  tt  bate  in  hcnit  'jfe  vidtnturr    (f/% 


f*  imtilUglmmr^  qmMtem  €d  rtc»f*rMndtim       50.  x6.  49<) 


At 
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At  prcfcnt  wc  have  only  to  remark,  that  upon  all  con* 
tra£bd  or  promifcs,  eithcrr  exprefs  or  implied^  and  the  infinite 
.  variety  of  cafes  into  which  they  are  and  may  be  fpun  out,  the 
law  gives  an  adbion  of  fome  fort  or  other  to  the  party  injured 
in  cafe  of  non-performance ;  to  compel  the  wrongdoer  to  do 
juftic'v*  to  the  patty  with  whom  he  has  contraded,  and,  on 
failure  of  performing  the  identical  thing  he  engaged  to  do,  to 
render  a  fatisfa£lion  equivalent  to  the  damage  fuftained.  But 
while  the  thing,  or  it*s  equivalent,  remains  in  fufpenfe,  and 
thp  injured  party  has  only  the  right  and  not  the  occupation, 
it  is  called  a  chofe  in  a£tion  \  being  a  thing  rather  in  poteniia 
than  in  ejfe  :  though  the  owner  may  have  as  abfolute  a  pro- 
perty in,  and  be  as  well  entitled  to,  fuch  things  in  ziEtion^  as  £  398  3 

to  things  in  pofleffion. 

* 

And,  having  thus  diftinguiflied  the  different  degreg  or 
quantity  of  dominion  or  property  to  which  things  perfonal  ard 
fubjedi,  we  may  add  a  word  or  two  concerning  the  tiW  of 
their  enjoymenty  and  the  number  of  their  owners;  in  conformity 
to  the  method  before  obferved  in  treating  of  the  property  of 
things  real. 

First,  as  to  the  time  of  enjoyment.  By  the  rules  of  the  * 
antient  common  law,  there  could  be  no  future  property,  to 
take  place  in  expe£lancy,  created  in  perfonal  goods  and  chat* 
tels;  becaufe,  being  things  tranfitory,  and  by  many  acci* 
dents  fubjeA  to  be  loft,  deftroyed,  or  otherwife  impaired,  and 
the  exigencies  of  trade  requiring  alfo  a  frequent  circulation 
thereof,  it  would  occafion  perpetual  fuits  and  quarrels,  and 
put  a  ftop  to  the  freedom  of  commerce,  if  fuch  limitatiooa 
in  remainder  were  generally  tolerated  and  allowed.  But  yet 
in  laft  wills  and  teftaments  fuch  limitations  of  perfonal  good< 
and  chattels,  in  remainder  after  a  bequeft  foi^  life,  were  per- 
mitted ' :  though  originally  that  indulgence  was  only  fliewn,^ 
when  merely  the  ufe  of  the  goods,  and  not  the  goods  themfelves, 
was  given  to  the  firft  legatee  ^  \  the  property  bein^  fuppoled 

A  2  £q|i*  Caf.  abr.  360.  ^  }fiv%  to^t 

to 
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to  continue  all  the  time  in  the  executor  of  the  devifor.  But 
su>w  that  diftinf^ion  is  difregarded  * :  and  therefore  if  a  man 
» either  by  deed  6r  will  limits  his  books  or  furniture  to  A  for 
life,  with  remainder  over  to  B,  this  remainder  is  good.  But, 
where  an  eftate-tail  in  things  perfonal  is  g^ven  to  the  firft  or 
any  fubfequent  pofTefibr,  it  veils  in  him  the  total  property^ 
and  no  remainder  over  ihall  be  permitted  on  fuch  a  limita- 
tion  "*•  For  thisj  if  allowed,  would  tend  to  a  perpetuity, 
as  the  dcvifee  or  grantee  in  tail  of  a  chattel  has  no  method 
of  barring  the  entail :  and  therefore  the  law  veils  i^  him  at 
once  the  entire  dominion  of  the  goods,  being  analogous  to 
the  fee-fimple  which  a  tenant  in  tail  may  acquire  in  a  real 
eftate« 

I  399  ]  Next,  as  to  the  nutnber  of  owners,^  Things  perfonal  may 
belong  to  their  owners,  not  only  in  feveralty,  but  alfo  in 
Joint-tenancy,  and  in  common,  as  well  as  real  eftates.  They 
cannot  indeed  be  veiled  in  coparcenary ;  becaufe  they  do  not 
defcend  from  the  anceilor  to  the  heir,  which  is  neceiTary  to 
conftitute  coparceners.  But  if  a  horfe,  or  other  perfonal 
chatte},  be  given  to  two  or  more,  abfolutely,  they  are  joints 
tenants  hereof;  and,  unlefs  the  jointure  be  fevered,  the 
fame  do£lrine  of  furvivorihip  (hall  take  place  as  in  eftates  of 
lands  and  tenements  \  And,  in  like  manner,  if  the  jointure 
be  fevered,  as  by  either  of  them  felling  his  fliare,  the  vendee 
'  and  the  remaining  part-owner  (hall  be  tenants  in  common, 
without  anyyiu  accrefcendi  or  furvivorihip®.  So  alfo  if  lOoA 
be  given  by  will  to  two  or  more,  equally  t9  he  divided  between 
them,  this  makes  them  tenants  in  common  i^|  as  we  have 
formerly  feen  \  the  fame  words  would  have  donci  in  regard 
to  real  eftates  (a).    But,  for  the  encouragement  of  huibandry 

1  z  Freem.  io6.  o  Lift.  §  3x1. 

n  I  P.  Wms.  290.  P  X  £qu.  Car.  abr.  %!yi* 

>  Lltt.  §  i8z.     I  Vern.  4SS.  S  pag.  193. 


(2)  Refiduary  legatees  and  execators  are  joint-teoancs*  unldt 
the  teflator  ufes  Tome  expreifioQ  which  converts  their  intereft  into 

a  tenancj[ 
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and  trade,  it  Is  held  that  a  ftock  on  a  farm,  thotigh  occupied 
jointly,  and  alfo  a  ftock  ufed  in  a  joint  undertaking,  by  way 
of  partnerfhip  in  trade,  fhall  always  be  confidered  as  common 
and  not  as  joint  property,  and  there  ihall  be  no  furvivorlhip 
therein '. 

'  X  Vera.  217.    Co.  Lift.  iSs. 


a  tenancy  in  common ;  and  if  one  dies  before  a  divifion  or  feve- 
rance  of  the  farplus,  the  whole  that  is  undivided  hoII  pafs  to  the 
fMrvivor  or  farvivors.  2  P,fFms,ii^.  3 i^ro. 455.  See  p.  193. 4i)»/^, 
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CHAPTER    THE     T  WE  N  T  Y-S  I  X  T  H. 

OF     TITLE     TO     THINGS     PER 
SONAL   BY   OCCUPANCY. 


WE  arc  next  to  confidcr  the  title  to  things  pcrfona?^ 
or  the  various  means  of  acquiring^  and  of  lofing^  fuch 
property  as  may  be  had  therein :  both  which  confiderations 
of  gain  and  lofs  (hall  be  blended  together  in  one  and  the 
fame  view,  as  was  done  in  our  obfervations  upon  real  pro- 
perty I  fince  it  is  for  the  moil  part  impoflible  to  contemplate 
the  onty  without  contemplating  the  other  alfo.  And  thefe 
methods  of  acquifition  or  lofs  are  principally  twelve :  i.  By 
occupancy.  2.  By  prerogafive.  3.  By  forfeiture.  4.  By 
cuftom.  5.  By  fucceffion.  <$.  By  marriage.  7- By  judge- 
ment. 8.  By  gift,  or  grant.  9.  By  contra£b.  i  o.  By  bank- 
ruptcy,    z  1  •  By  teftament.     1 2.  By  adminiftration. 

And,  firft,  a  property  in  goods  and  chattels  may  be  ac* 
quired  by  ^cupancy :  which  we  have  more  than  once  *  re* 
marked^  was  the  original  and  only  primitive  method  of  ac« 
quiring  any  property  at  all ;  but  which  has  fince  been  re? 
ftrained  and  abridged,  by*  the  pofitive  laws  of  fociety,  in 
order  to  maintain  peace  and  harmony  among  mankind. 
For  this  purpofe,  by  the  laws  of  England^  gifts,  and  con-* 
tniAs,  teftamencs,  legacies,  and  adminiftrations  have  beeil 
introduced  and  countenanced,  in  order  to  transfer  and  con-^ 
tinuc  that  property  and  pofleflion  in  things  perfonal^  which 

»  See  pif .  3.  8.  %fi{ 

I  has 
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has  once  been  acquired  by  the  owner,  And^  where  fuch 
things  are  found  without  any  other  owner>  they  for  the  moft 
part  belong  to  the  king  by  virtue  of  his  prerogative  i  except 
in  fome  few  inftances^  wherein  the  original  and  natural  right 
of  occupancy  is  dill  permitted  to  fubfift^  and  which  we  are 
iiow  to  cou&den 

I .  Thus,  in  the  firft  place,  it  hath  been  faid,  that  any 
body  may  feife  to  his  own  ufe  fuch  goods  as  belong  to  an 
alien  enemy  •*.  For  fuch  enemies,  not  being  looked  upon  as 
members  of  our  focicty,  arc  not  entitled  during  their  date  of 
enmity  to  the  benefit  or  proteQion  of  the  laws ;  and  therefore 
every  man  that  has  opportunity  is  permitted  to  feife  apoa 
tlieir  chattels,  without  being  compelled  as  in  other  cafes  to 
make  rcftitution  or  fatisfa£lion  to  the  owner.  But  this,  how- 
ever generally  laid  down  by  fome  of  our  writers,  muft  in 
reafon  and  juftice  be  reilrained  to  I'uch  captors  as  are  autho* 
rized  by  the  public  authority  of  the  ftate,  refiding  in  the 
'  crown  *  '9  and  to  fuch  goods  as  are  brought  into  this  country 
byan  alien  enemy,  after  a  declaration  of  war,  without  a  fafe* 
condudl  or  paiTport.  And  therefore  it  hath  been  holden  \ 
that  where  a  foreigiier  is  tefulent  in  England,  and  afterwards 
a  war  breaks  out  between  his  country  and  ours,  his  goods 
are  not  liable  to  be  feifed.  It  hath  alfo  been  adjudged,  that 
if  an  enemy  take  the  goods  of  an  Englifliman,  which  arc 
afterwards  retaken  by  another  fubjeft  of  this  kingdom,  the 
former  owner  (hall  lofe  his  property  therein,  and  it  (hall  be 
indefeafibly  vefted  in  the  fecond  taker }  unlefs  they  were  re*- 
uken  the  fame  day,  and  the  owner  before  fun-fet  puts  in  his 
claim  of  property*.  Which  is  agreeable  tathc  lawof  nations^ 
AS  underftood  in  the  time  of  Grotius ',  even  with  regard  €6 
captures  made  at  fea ;  which  were  held  to  be  the  property  of 
the  captors  after  a  pofleffion  of  twenty*four  hpurs ;  though 
the  modem  authorities  <  require,  that  before  the  property  ca<b 

b  FiDch.  L.  17S.  •  tti^^ 

«  Fieeixi.  40.  '  ^*j-  i.  Vf.  /.  3*  c-  6.  f  3. 

•   ^  Er..  jlkr.  tit.  fft^iNum  3!.  fbr^         t  Byakerfli.  fir«^.  jur,  fgUi  L  4, 
faiurt.  57.  *•««•  ^«  ^fiatr,  jnt.  6«. 

^  fee 
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be  changed,  the  goods  mud  have  been  brought  into  port» 
^nd  have  continued  a  night  intra  praeftdta^  in  a  place  of  fafc 
cultody,  fo  that  all  hope  of  recovering  them  was  loft. 

-  AkD|  as  in  the  goods  of  an  enemyi  fo  alfo  in  Ya^perfitty  % 
man  may  acquire  a  fort  of  qualified  property,  by  taking  him 
a  prifoner  in  war  ^ ;  at  leaft  till  his  ranfom  be  paidJ.  And 
this  doftrine  feems  to  have  been  extended  to  negro-fervants^ 
whQare  purchafed,  when  captives,  of  the  nations  with  whom 
they  are  at  war,  and  are  therefore  fuppofed  to  continue  in 
fome  degree  the  property  of  their  maftcrs  who  buy  them  : 
diough,  accurately  fpeaking,  that  property  (if  it  indeed 
Irontinues)  confifts  rather  in  the  perpetual  fervice^  than  in 
the  body  ox  per/on  of  the  captive*'. 

2.  Thus  again,  whatever  moveables  are  found  upon  the 
furface  of  the  earth,  or  in  the  fea,  and  are  unclaimed  by  any 
owner,  are  fuppofed  to  be  abandoned  by  the  laft  proprietor  ; 
and,  as  fuch,  are  returned  into  the  common  ftock  and  mafs 
of  things :  and  therefore  they  belong,  as  in  a  ftate  of  nature, 
to  the  firft  occupant  or  fortunate  finder,unlef8  theyfallwithin 
the  defcription  of  waifs,  or  eftrays,  or  wreck,  or  hidden 
treafure ;  for  thefe,  we  have  formerly  feen  *,  arc  vefted  by 
law  in  the  king,  and  form  a  part  of  the  ordinary  revenue  of 
the  crown. 

3.  Thus  too  the  benefit  of  the  elements,  the  light,  the 
air,  and  the  water,  can  only  be  appropriated  by  occupancy. 
If  I  have  an  antient  window  overlooking  my  neighbour's 
ground,  he  may  not  ereft  any  blind  to  obftru&  the  light : 
but  if  I  build  my  boufe  clofe  to  his  wall,  which  darkens  it^ 

h  Bro.  Mr»  iit.  pre^rtte.  I S.  **  reiemftknemfiiaM  tumfrmtfaf  A^pnr 

j  We  meet  with  a  cnrioos  writ  of  <<  vUa  Jua  fohfoadm  fuirjt  JstitfaQam 

trefpals  io  the  regifter  ( i oa.)  for  break-  <*  f«''^h  JttiMuUJfrggit,  tt  ifjum  H.  <»• 

isig  a  man*s  houfe,  and  fetting  fuch  hit  **  fit  tt  Muxit^  vtl  jua  v§itut  Mr$ 

prifoner  at  Urge.    <*  ^an  domum  tjfiut  <*  permifiu  ^f  •** 

*<  A»  Apui  W*  (w  f M  iitmA*  futtiUm  i  a  Lev.  gof . 

«<  H.  Scotmm  per  ipfitm  A*  Jtgiurra  etp-  k  Caith ,  396.  lA  Rajni.  147.  SaOu 

•<  turn  tsnfyampri/Memfuitm,  faoaffut  667- 

•'  Jlbi  de  centum  lihtihper  fuM  idcmU*  1  Bookt  Ii  cb.  8* 

Icaoap^ 
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I' cannot  cbmpsi  him  to  dlcmolilh  his  wall ;  for  there  the  firll 
occupancy  is  rather  in  him,  than  in  me.  If  tny  neighbour 
.makes  a  tan-yard,  fo  as  to  annoy  and  render  lefs  falubrious 
the  air  of -my  hcufe  or  gardens,  the  law  will  fumUh  me  with 
a  remedy ;  but  iJF  he  is  firft  in  pofiei&on  of  the  air,  and  I  fit 
my  hiibltation  near  him,  the  nufancc  is  of  my  own  feeking^ 
and  hi'ay  «€onttnue.  If  a  (Iream  be  unoccupi<Ni,  I  etzf  cr^A; 
n  mill  fhere^^n^  and  detain,  the  water ;  yet  hot  fo  its  feo  injure 
my  neighbdur's  prior  mill,  or  his  meadow :  fol:  he  hath  hf 
the  firlt  'Occupancy  acqvii^  i  property  in  the  current.   . 

4*  With  regard  likcVnfe  to  animals  fer^  Haturaff  aU 
mankirld  hod  by  the  original  grant  of  the  creator  a  righ^td 
puffoe  and  take  any  fowl  or  infe&  of  the  air,  any  fiih  or  ioh 
babitant  of  the  waters,  and  any  beaft  os  reptilt  Of  the  field  s 
and  thfs  ndtural  right  ftiU  continues  in  ^ery  iitdiVidaal,  un^ 
left  where  it  is  reftraiiled  hy  the  civil  laws  of  the  country; 
And  When  a  man  has  once  lb  feifed  them,  they  become  whilfc 
Ihring  his  qualijS&d  property^  or,  if  dead,  arc  dffifutely  his 
own  :  fo  that  to  fteal  them,  or  otherwife  inrade  thi^  property^ 
is,  accortling'to  their  refpe6tive  values,  fonietimes  a  criminal 
offence,  ibmetimes  oiily  a  civil  injury.  The  reftridiion^ 
which  are  laid  upon  this  right,  by  the  laws  of  England,  re- 
late principally  to  royal  fifli,  as  whale  and  fturgeon,  and  fuch 
terreftrialj  aerial,  or  aquatic  animals  as  go  under  the  deno« 
mination  of  game «  the  taking  of  wluch  is  made  the  exdu(iV6 
tight  of  the  prince,  and  fuch  of  his  fubje£ls  to  whom  he  haf 
granted  the  fame  royal  privilege  ( x  )•  But  thofe  animals  which 
are  not  exprefsly  fo  referved,  are  ftill  liable  to  be  taken  and 
appropriated  by  any  of  the  king^s  fubje£ls,  upon  their  owxt 
territories ;  and  in  the  fame  manner  as  they  might  have  taken 
even -game  itfelf,  till  thefe  civil  prohibitions  were  iflued: 
there  being  in  nature  no  diftin£lion  between  one  fpecies  of 
wild  animals  and  another,  between  the  right  of  acquiring 
property  in  a  hare  or  a  fquirirel,  in  a  partridge  or  a  butterfly :  , 

^1'        '        I    ■      I        I  »      ...Pll.. III!  II      I  —  I      ■       .11       .       .1        11  ■■  I  ■  I  ^llll      ^1      ■ 

(i)  See  th'^s  controverted  by  the  Editor  ia  page  419,  note  (xo}« 
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-^  utenGls,  the  original  owner  of  tht  thing  was.  entitled  b^  his 
right  of  pofleffion  to  the  property  of  it  under  fuch  it's  tt^tc 
of  improvement '(3) :  but  if  the  thing  itfelf,  by  fuch  operation,         / 
=-  was  changed  into  a  different  fpecies,  as  by  making  wine,  oil, 
-  "-or  bread,  out  of  another's  grapes,  olives,  or  wheat,  it  be- 
-.   longed  to  the  new  operator ;  who  was  only  to  make  a  fatis- 
..  «-    ^fadlion  to  the  former  proprietor  for  the  materials,  which  he 
.  ,^  * .  -  .*iad  fo  converted  •.    And  thefe  do£lrines  are  implicitly  copied 
. . , «  ^  ind  adopted  by  our  Bra£ton  ^,  and  have  fince  been  confirmed 
^  ,    -^^Y  many  refolutions  of  the  courts  \    It  hath  even  been  held,  I!  4^5  J 
",.  J     ^  hat  if  one  takes  away  and  cloaths  another's  wife  or  fon,  and 
"^  ^•;,.ftcrward8  they  return  home,  the  garments  (hall  ceafe  to  be 
'  "^.f ,-  lis  property  who  provided  them,  bcin^  annexed  to  the  pcrfon' 
*"    -  jf  the  child  or  woman  ^. 

\p,     ?•  But  in  the  cafe  of  confujion  of  goods,  where  thofc  of 

* '  .    >wo  perfons  are  fo  intermixed,  that  the  feveral  portions  can 

^^^e  no  longer  diftinguiOied,  the  Engliih  law  partly  agrees 

'■^   ^nth,  and  partly  differs  from,  the  civil.     If  the  intermixture 

'  ^^  e  by  confent,  I  apprehend  that  in  both  laws  the  proprietors 

-•^''  ,ave  an  intereil  in  common,  in  proportion  to  their  refpeAive 

•^  jares  *.     But  if  one  wilfully  intermixes  his  money,  com, 

'^    r  hay,  with  that  of  another  man,  without  his  approbation 

'-''/  knowlege,  or  cafts  gold  in  like  manner  into  another's 

'-'^'lelting  pot  or  crucible,  the  civillaw,  though  it  gives  the 

lie  property  of  the  whole  to  him  who  has  not  interfered  in 


J,  r  up, a.  I.  »5> a6.  31. 1^.  6.  z*  5*  ao.  Poph.  38. 

y  •  Infi*  a.  I.  a  5.  34*  ^  Moor,  a  14. 

^  «  /.  a.  tf.  2  6?  3,  «  Ufi.  a.  I.  a7,  aS.    x  Vern.  a  17. 

'^  ■  Bro.  Abr,  tit,  frofertie.  a 3*  Moor. 


(3)  This  alfo  has  long  been  the  law  of  England ;  for  it  is  laid 
»wnin  the  Year-booksi  that  whatever  aheration  of  form  any  pro- 
rty  has  undergone*  the  owner  may  feife  it  in  it's  new  ihape«  if 
'  can  prove  the  identity  of  the  original  materials ;  as  if  Uather  be 
y/iAt  into  Ihoesy  cloth  into  a  coat,  or  if  a  tree  be  fquared  into 
^ber«  or  filver  melted  or  beat  into  a  different  figure.  5  Hen.  FIL 
r5.    12  HcM.  FlU^fo,  10. 

I^  h  a  the 
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the  mixturei  yet  allows  a  fatiafa^Loa  to  the  other  fof  what 

^  -     * 

he  has  fo  improvidently  loft  ^  But  our  law^  to  guard  againfl 
fraud,  gives  the  entire  property,  without  any  account,  to  him 
whofe  original  dominion  is  invaded,  and  endeavoured  to  be 
rendered  uncertain^  witliout  his  own  confent  *» 

8.  There  is  ft  ill  another  fpecics  of -property,  which  (if  it 
fubCfts  by  the  common  law)  being  grovinded  on  labour  and 
invention,  is  more  properly  reducible  to  the  head  of  occu- 
pancy than  any  other  ^  fuice  the  right  of  bccupaiicy  itfelf  Is 
fuppofcd  by  Mr.  Locke*,  and  many  ethers'*,  to  be  founded 
on  the  perf<Mial  labour  of  the  occupant.  And  tliis  is  the 
rights  which  an  author  may  be  fuppofed  to  h^ve  in  his  own 
original  literary  compoGtions :  fo  that  no  6ther  perfon  with- 
out his  leave  may  publiih  or  make  profit  of  the  copies*  When 
a  man  by  the  exertion  of  his  rational  powers  has  produced  an 
{[  406  3  original  worT:,  he  feems  to  have  clearly  a  right  to  difpofe  of 
that  identic;Xl  work  as'  he  fleafes,  and  any  attempt  to  vary  the 
difporuion  he  has  made  of  it,  appears  to  be  an  invafion  of  that 
right.  Now  the  identity  of  a  literary  compofition  cbnfifts  in- 
tircly  in  ihtfentimeut  and  the  Unguage ;  the  fame  conceptions, 
cloathed  in  the  fame  words,  ihult  necefiarily  be  the  fame  com- 
pofition :  and  whatever  method  be  taken  of  exhibititrg  that 
compofition  to  the  ear  or  the  eye  of  another,  by  recital,  by  writ- 
ing, or  by  printing,  in  any  number  of  copies  or  at  any  period 

«of  time,  it  is  always  the  identical  work  of  the  author  which 
is  fo  exhibited  \  and  no  other  man  (it  hath  been  thought)  can 
have  a  right  to  exhibit  it,  efpecially  for  profit,  without  the 

^  author's  confisnt.  This  confent  may  perhap's  be  tacitly  given 
to  all  mankind,  when  an  author  fufl^irs  his  work  to  be  pub^ 
liihed  by  another  hand,  without  any  claim  or  referve  of  right, 
and  without  ftamping  on  it  any  marks  of  ownerlhip ;  it  be- 
ing then  a  prefent  to  the  public,  like  buildings  a  churdi  or 
bridge,  or  laying  out  a  new  highway :  but,  in  cafe  the  ao* 
thor  felis  a  Angle  book,  or  totally  grants  the  copyright,  it  hath 

7  /ff/f.  1.  r*  i8.  *  on  Gov.  part  i.  ch.  5. 

*  Poph.  3S.    %  BuWr,  3*5,     X  Hal.  b  Sec  pajc  $• 

P»  C.  513.  *  a  Vern.  510. 

beo« 
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been  fuppofed,  in  the  one  cafe,  that  the  buyer  hath  no  more 
right  to  multiply  copies  of  that  book  for  fale,  than  he  hath  to 
imitate  for  the  like  purpofe  the  ticket  which  is  bought  for  ad- 
miffion  to  an  opera  or  a  concert;  and  that,  in  the  other,  the 
whole  property,  with  all  it's  exclufive  rights,  is  perpetually 
transferred  to  the  grantee.  On  the  other  hand  it  is  urged, 
that  though  the  exclufive  property  of  the  manufcript,  and  all 
which  it  contains,  undoubtedly  belongs  to  the  author,  before 
it  is  printed  or  publiflied ;  yet  from  the  inllant  of  publican 
tion,  the  exclufive  ritj;ht  of  an  author  or  his  affigns  to  the  fole 
communication  of  his  ideas  immediately  vaniihe^  and  evapo- 
rates ;  as  being  a  right  of  too  fubtile  and  uufubdantial  a  nav 
ture  to  become  the  fubjtft  of  property  at  the  common  law> 
and  only  capable  of  being  guarded  by  poTitlve  ftatutes  and 
fpeclal  provifions  of  the  magiftrate. 

The  Roman  law  adjudged,  that  if  one  man  wrote  ;iny  thing 
on  the  paper  or  parchment  of  another,  the  writing  fliould  be*  * 
long  to  the  owner  of  the  blank  materials ' :  meaning  thereby 

tn^  mechanical  operation  of  writing,  for  which  icdiredled  the  r  aqi  7 
fcribe  to  receive  a  fatisfafiion  ^  for,  in  works  of  genius  and 
invention,  as  in  painting  on  another  man's  canvas,  the  fame 
law  ^  gave  the  canvas  to  the  painter.  As  to  any  other  pro- 
perty in  the  works  ^f  the  underftanding,  the  law  is  fileitt ; 
though  the  fale  of  literary  copies,  for  the  purpofes  of  recital 
or  multiplication,  is  certainly  as  antient  as  the  times  of  Te- 
rence •,  Martial  ^,  and  Statins  ^.  Neither  with  us  in  Eng- 
land hath  there  been  (till  very  lately)  any  final**  determina- 
tidn  upon  the  right  of  authors  at  the  common  law  (4). 

^  Situ cbartUmimbraniJve  tuts  carmen  Baylor   \n  B»  R.  Psjcb.  9  Geo.  III. 

vtlbififlam'velarauontmTttiusjcr'ifijtr'it,  17^99  ^aC  an  exclufive  and  permamcnt 

hfjui  corficrls  KOfiTi/iuifid  tu  Jcftrinus  fffi  copyright  in  authors  rubfifted  by  the 

miderit*  Infi.i.  t.^y   See  page  404^  common  law.     Buc  afterwards,  in  the 

*  Uid,  ^  34.  cafe  of  OinaUfin  v.  Bidet,  befoie  th« 

c  ProL  in  Eunuch  .so.  hou  fe  of  lords,  2  2  Fehr,  1 7  74,  i  t  was  held 

tEj>igr.  i,  67.  iv.  72.xni.3.  xiv«l94.  that  no  copyright  nowfubfifts  in  authors, 

t  yuv.  vii.  83.  after  the  expiration  of  the  feveral  terms 

^  Since  this  was  firft  written,  it  was  created  by  the  (latute  of  queen  Anne. 

determined   in  the  cafe  of  MUlir  v. 

(4)  Whether  the  produflions  of  the  mind  could  commanicate  a 
right  of  property  or  of  exdufivc  enjoyment  in  r<;afjn  and  nature ; 

H  h  3  and 
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But  whatever  inherent  copyright  might  have  beenfappofed 
t6  fubGft  by  the  common  law,  the  ftatute  8  Ann.  c.  19.  (a- 

j_i         a  f-  r  1     _     I.  I  !■  I  ■      T a-TM \ T^^^"^^^^ 

aud  if  fuch  a  moral  right  exiiled,  whether  it  was  recognized  and 
fupported  by  the  common  law  of  England ;  and  whether  the 
common  law  was  intended  to  be  retrained  by  the  ftatute  of  queen 
Anne  ;  are  queAions»  upon  which  tHe  learning  and  talents  of  the 
higheft  legal  characters  in  this  kingdom  have  been  powerfully  and 
zealoufly  exerted. 

Thefe  quefHons  were  finally  (b  determined  that  an  author  has  no 
right  at  prefent  beyond  the  limits  fixed  by  the  ftatute.  But  as  that 
determioaaon  was  contrary  to  the  opinion  of  lord  Mansfield,  the 
learned  Commentator,  and  feveral  other  judges,  every  perlbn  may 
.ftill  be  permitted  to  iiidulge  his  own  opinion  upon  the  propriety  of 
it,  without  incurring  the  imputation  of  arrogance.  Nothing  is 
more  erroneous  than  the  common  pra£ticc  of  referring  the  origin  of 
moral  rights,  and  the  fyftem  of  natural  eqdty,  to  that  favage  ftate, 
which  is  fuppofed  to  have  preceded  civilized  eftablifhments  ;  in 
which  literary  compofition,  and  of  confequence  the  right  to  it,  could 
have  no  exiftence.  But  the  true  mode  of  afcertaining  a  moral  right 
I  conceive  is  to  inquire,  whether  it  is  fuch  as  the  reafon«  the  culti« 
vated  reafon,  of  mankind  mull  neceiTarily  aiTent  to.  . 

No  propofition  feems  more  conformable  to  that  criteriony  than 
that  every  one  fliould  enjoy  the  reward  of  his  labour,  the  harveH 
where  he  has  fown,  or  the  fruit  of  the  tree  v/hich  he  has  planted. 

And  if  any  private  right  ought  to  be  prcferved  more  facred  and 
inviolable  than  another,  it  is  that  where  the  moft  extenfive  bene- 
fit flows  to  mankind  from  the  labour  by  which  it  is  acquired.  Lite« 
rary  property,  it  muft  be  admitted,  is  very  different  in  its  nature 
froiA  a  property  in  fubftantial  and  corporeal  objedls,  and  this  dif- 
ference has  led  fome  to  deny  its  exiftence  as  property  j  but  whether 
it  lb /ui  generis,  or  under  whatever  denomination  of  rights  it  may 
more  properly  be  clafTed,  it  feems  founded  upon  the  fame  principle  of 
general  utility  to  fcciety,  which  is  the  bafis  of  all  other  moral  rights 
and  obligations. 

Thus  confidtred,  an  author's  copyright  ought  to  be  efteemed  an 
inviolable  right,  eftablifhed  in  found  reafon  and  abftradl  morality. 

No  Icfs  than  eight  of  the  twelve  judt^es  were  of  opinion  that  this 
was  a  right  allowed  and  perpetuated  by  the  common  law  of  Eng- 
land ;  but  fix  held,  either  that  it  did  not  exift,  or  that  the  enjoy* 
ment  of  it  was  abridged  by  the  fiatate  of  queen  Annej  and  that 

all 
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mended  by.fthtiite  15  Geo.  III.  c.  53.)  hath  now  declared  that- 
the  author  and  his  affigns  fhall  have  the  fole  liberty  of  print* 
hig  and  reprinting  his  works  for  the  term  of  fourteen  years^ 
and  no  longer  ^  s  and  hath  alfo  proteded  that  property  by  addi-* 
tional  penalties  and  forfeitures :  dirediing  farther,  that  if,  at. 
the  end  of  that  term,  the  author  himfelf  be  living,  the  right 
ihall  then  return  to  him  for  another  term  of  the  fame  dura- 
tion  (5} :— *and  a  (imilar  privilege  is  extended  to  the  inventors 

^  By  ftatute  15  Geo.  III.  c.  53.  fome      granted  to  the  nniverfitiety  and  certata' 
additioaal  prWileget  in  this  refpeft  are      ptlier  learned  focfetiet. 


all  remedy  for  the  violadon  of  it  was  taken  away  after  the  expi.. 
ration  of  the  terms  fpecified  in  the  aA;  and  agreeable  to  that 
opinion  was  the  final  judgment  of  the  lords. 

See  the  orgaments  at  length  of  the  judges  of  the  king's  bencb» 
and  the  opinions  of  the  reil»  tn  ^Burr,  2303. 

In  Ireland  there  is  yet  no  ftatote  to  proted  the  copyright  of  au«> 
thors.    To  that  circumilance  we  ought  perhaps  to  attribute  the 
paucity  of  publications  in  Ireland  upon  law,  hiftory,  and  tbofe 
fciences»  -which  require  laborious  perfeverance.     Men  of  genius 
and  learning  in  thai  country  are  (limulated  only  by  the  incentive* 
which  lord  Camden  fplendidly  defcribed  in  the  conclufion  of  his 
argument  againfl  literary  property,     «*  Glory  is  the  reward  of 
«'  fcience,  and  thofe  who  defcrve  it  fcorn  all  meaner  views.    I 
^  fpeak  not  of  the  fcrjbblers  for  bread,  who  teaze  the  prefs  with 
**  their  wretched  produdlions.      Fourteen  yeacs  are  too  long  a 
•*  privilege  for  their  perifhable  tra(h.     It  was  not  for  gain  that 
<'  Bacon,  Newton,  Milton,  Locke,  inilrucled  and  delighted  the 
«*  world.     When  the  bookfeller  offered  Milton  iivt  pounds  for  his 
**  Paradife  Loft,  he  did  not  rejedl  it,  and  commit  his  poem  to  the 
**  flames,  nor  did  he  accept  the  miferable  pittance  as  the  reward 
**  of  his  labour ;  he  knew  that  the  real  price  of  his  work  was  im-. 
**  mortality,  and  that  pollericy  would  pay  it." 

(5)  Where  an  author  transfers  all  his  right  or  intereftin  a  pub- 
lication, upon  his  furviviog  the  fir  (I  fourteen  year^;,  the  fecond 
term  will  refult  to  his  affignce  and  not  to  himfelf.  2  Bra.  80.  Mufi- 
cal  compofitions  have  been  held  to  be  within  the  meaning  and 
protedUon  of  the  ftatute.  Co-iup.  623.  A  reprefentation  of  a  dra- 
matic performance  upon  the  ftage  is  not  a  publication,  for  which 
be  author  can  maintain  an  z&'\<m  as  for  an  invafion  9f  his  right. 

H  h  4        .  5  r. 
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of  prints  and  engravings,  for  the  term  of  eight  and  twenty- 
years,  by  tke  ftatutes  8  Geo.  II.  c.  13.  and  7  Geo.  HI*  c  38. 
befides .  an  a Aion  for  damages,  with  double  coils,  by  (latute 
17  Geo. III.  c.  57  (6).    AU  which  parliamentary  protcdions 


5  7*.  R,  245.  Yet  no  one  has  a  right  to  take  down  a  play  in  (hort<« 
hanJ^  and  to  print  it  before  it  is  publilhed  by  the  author* 
^m^»  694.  ^  fsur  and  Sona  Jidt  abridgment-  of  any  book  is 
considered  a  new  work  ;  and  however  it  may  injare  the  Tale  of  the 
original^  yet  it  is  not  deemed  in  law  to  be  a  piracy  or  a  violadoa 
of  the  author's  copyright,   i  Bro.  451.  zAtk.  141. 

An  adion  may  be  brought,  or  an  injundtion  obuined  in  a  court 
of  equity,  though  xhe  publication  be  not  catered  in  the  regifter  of 
the  iiationers  company,  1  BL  Rep.  530  ;  but  no  one  can  be  profe* 
cuted  for  the  penalties  introduced  by  the  flatute,  <x;/s:.  a  forfeiture 
of  one  penny  for  every  (beet,  and  the  iheets  are  to  be  defaced,  iin« 
lefs  the  work  is  entered  according  to  the  diredions  of  15  Geo.  III^ 
€.  53.  which  ftatute  has  fecared  to  the  univeriities  and  colleges 
therein  mentioned,  a  perpetuity  10  the  copyright  of  all  books  givea 
or  devifed  in  trufl  for  them  by  the  authors.    By  the  la-  Geo.  II. 
c.  36.  if  any  book  be  originally  written  and  publifhed  in  this  coun- 
try, and  be  afterwards  reprinted  abroad,  and  be  imported  and  ex* 
pofed  to  fade  here,  the  importer  and  feller  Ihali  forfeit  all  fuch 
books  to  be  cancelled  ;  and  for  every  offence  (hall  forfeit  alfo  five 
pounds,  and  double  the  value  of  the  books,  to  be  recovered  with 
coils.   Every  fale  of  one  book,  or  a  parcel,  is  a  diftia^  ofl^nce,  bjr 
which  a  new  petialty  is  incurred.  3  7*.  R*  509.   Under  this  ftatote 
it  feems  immaterial  whether  the  author's  copyright  is  extin6k  or 
not,  if  the  book  has  been  reprinted  in  England  within  twenty  years* 

This  ftatute  was  intended  for  the  encouragement  of  priuiicg  in 
this  country. 

(6)  The  principal  differences  in  thefe  three  ftatutes  concerning 
prinu  feem  to  be  thefe ;  the  8  Geo.  II.  gives  an  exclusive  privilege 
of  publiihing  to  thofe  who  invent  or  defign  any  print,  for  fourteen 
years  only;  the  7  Geo.  III.  extends  the  term  to  twenty-eight 
years  abfolutely,  to  all  who  either  invent  the  deiign  or  make  a 
print  from  another's  defign  or  picture ;  and  thofe  who  copy  fuch 
prints  within  that  time,  forfeit  all  their  copies,  to  be  deftroyed,  am} 
5/.  for  each  copy  ;  the  17  Geo.  III.  gives  the  proprietor  an  adion 
to  recover  damages  and  double  cofts  for  the  injury  he  hab-faftained 
hy  the  violation  of  his  right, 

n         ^    •  appear 


appear  to  have  been  fuggefted  by  the  exception  in  tlie  ftatate 
of  monopolies}  21  Jac.  I.  c.  3.  which  allows  a  royal  patent 
of  privilege  to  be  granted  for  fourteen  years  to  any  inventor 
of  a  new  manufadure  for  the  fole  working  or  making  of 
the  fame  ;  by  virtue  whereof  it  is  held^  that  a  temporary  pro* 
perty  therein  becomes  veiled  in  the  kin^^'s  patentee  *"  (7)* 

k  X  Vem.  6z* 


(7)  The  patent  is  granted  upon  condipion  that  the  invention  is 
new*  or  new  in  this  country ;  and  chat  the  patentee  fhall  deliver  a 
fpecification  of  his  invention,  containing  fnch  a  defcription.  plan, or 
model  of  the  machine  or  article,  as  to  be  intelligible  to  every  artift 
converfant  in  the  fame  trade  or  manafadory. 

Or  the  invention  mud  be  fo  defcribed  that  the  public  may,  at  the 
end  of  fpurtecn  years,  have  the  afe  of  it  in  as  cheap  and  bene- 
ficial a  manner  a&  the  patentee  himfelf  ufes  iL  Hence  if  the  fpeci* 
fication  be  in^  any  part  materiatty  fatfe,  defective,  obfcure,  or  give 
diredlions  which  tend  to  miflead  the  pobltc^the  patent  is  againft  law 
und  cannot  be  fupported.  The  fpeci(ieation$  lire  preserved  in  a* 
office  for  public  infpefiion.  Some  patents,  in  very  valuable  manu« 
^duret,  have  been  d^lared  void,  on  account  of  the  defignedob* 
ifeurity  of  the  fpecification.  Butt.  N.  P.  76.  1  T.  R.  6oa. 
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CHAPTER  THE   TWENTY-SEVENTH. 

OF    TITLE    BY    PREROGATIVE, 
AND    FORFEITURE. 


A  SECOND  method  of  acquiring  property  in  per^ 
fonal  chattels  is  by  the  hin^s  prerogative :  whereby 
a  right  may  accrue  either  to  the  crown  itfelf,  or  to  fuch  as 
claim  under  the  title  of  the  crown,  as  by  the  king's  grant, 
or  by  prefcription,  which  fuppcfes  an  antient  grant. 

Such  in  the  iirll  place  are  all  tributes^  taxes,  and  cujloms, 
whether  conftitutionally  inherent  in  the  crown,  as  flowers  of 
the  prerogative  and  branches  of  the  cenftis  regalis  or  antient 
royal  revenue,  or  whether  they  be  occafionally  created  by 
authority  of  parliament ;  of  both  which  fpccies  of  revenue 
we  treated  largely  in  the  former  volume.  In  thefe  the  king 
acquires  and  the  fubjeft  lofes  a  property,  the  inftant  they  be- 
come due  :  if  paid,  they  are  a  chofe  in  pofTefTion ;  if  unpaid, 
a  chofe  in  a£tion.  Hitlier  alfo  may  be  referred  all  forfeitures, 
fines,  and  amercements  due  to  the  king,  which  accrue  by 
virtue  of  his  antient  prerogative,  or  by  particular  modern 
ftatutes :  which  revenues  created  by  ilatute  do  always  afli* 
milate,  or  take  the  fame  nature,  with  the  antient  revenues ; 
and  may  therefore  be  looked  upon  as  arifing  from  a  kind  of 
artificial  or  fecondary  prerogative.  And,  in  either  cafe,  the 
owner  of  the  thing  forfeited,  and  the  perfon  fined  or  amerced, 
lofe  and  part  with  the  property  of  the  forfeiture,  fine,  or 
amercement,  the  indant  the  king  or  his  grantee  acquires  it. 

In 
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Im  diefe  feveralmethods  of  acquiring  property  by  pretoga« 
tire  there  is  alfo  Has  peculiar  quality,  that  the  king  cannor 
have  a  Joifit  property  with  any  perfon  in  one  entire  chattel, 
or  fuch  a  one  as  is  not  capable  of  diyifion  or  reparation ;  but 
where  the  titles  of  the  king  and  a  fubje£t  concur,  the  king 
fhall  have  the  whole :  in  like  manner  as  the  king  cannot,  either 
by  grant  or  contraf):,  become  a  joint-tenant  of  a  chattel  real 
with  another  perfon  * ;  but  by  fuch  grant  or  contra£l  (hall 
become  endtled  to  the  whole  in  feveralty.  Thus,  if  a  horfe 
be  given  to  the  king  and  a  private  perfon,  the  kii^  (hall 
have  the  fole  property  :  if  a  bond  be  made  to  the  king  and  a 
ivhje&t  the  king  (hall  have  the  whole  penalty  ;  the  debt  or 
duty  being  one  (ingle  chattel  ^ ;  and  fo,  if  two  perfons  have 
the  property  of  a  horfe  between  them,  or  have  a  joint  debt 
owing  them  on  bond,  and  one  of  them  aHigns  his  part  to  the 
king,  or  is  attainted,  whereby  his  moiety  is  forfeited  to  the 
crown  i  the  king  (hall  have  the  entire  horfe,  and  entire  debt  ^« 
For,  as  it  is  not  confiftent  with  the  dignity  of  the  crown  to 
be  partner  with  a  fubje£i,  fo  neither  does  the  king  ever  lofe 
his  right  in  any  inftance ;  but  where  they  interfere,  his  is 
always  preferred  to  that  of  another  perfon  ^ :  from  which  two 
principles  it  is  a  necefTary  confequence,  that  the  innocent 
though  unfortiinnte  partner  muft  lofe  his  (hare  in  both  the 
debt  and  the  horfe,  or  in  any  other  chattel  in  the  fame  cir« 
cumftances  ( i  J. 

•  See  pag.  1 84.  *  Cro.  lEl't*  263 .  Plowd.  %% 3 .  Finch, 

^¥\tMh»  A^»  i»dettt,  i%,     Plowd*      Law.  178.     ioMod.ft45« 
143*  *>  Co.  Lift*  30. 


(1 )  If  a  joint-tenant  of  any  chattel  iotereft  commits  fuiclde*  the 
right  to  the  whole  chattel  becomes  veiled  in  the  king.  I'his  was 
decided  after  mach  folcmn  and  fubtle  argument  in  3  Eliz.  The 
^afe  is  reported  by  Plowd.  262.  Eng.  ed.  Sir  James  Hales^  a  judge 
of  the  common  pleas,  and  his  wife  were  joint- tenants  of  a  term  for 
years;  (ir  James  drowned  himfcif,  and  was  hund/glo  de/€\  and  it 
was  held  that  the  term  did  not  furvive  to  the  wife,  but  that  (Ir 
James's  intereflwas  forfeited  to  the  king  by  the  felony,  and  that  it 
Confe:^ucntly  drew  the  wife's  interell  along  with  it.     The  argu* 

mtnt 
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This  do£lrine  has  no  oppottmnky  to  take  place  in  ccitaia 
nthcT  inftances  of  tide  b^  pffcrogaidTe,  that  remain  to  be  men* 
tioned ;  as  the  chattels  thereby  vcfted  are  originally  a^d  fokly 
Yefted  in  the  crown,  withoat  any  transfer  or  derivative  af« 
fignment  either  by  deed  or  law  from  any  former  proprietor. 
Such  is  the  aequiGtion  of  prcqperty  in  wreck,  in  treafnre* 
trove,  in  waifs»  in  eftrays»  in  royal  fifh,  in  fwans^  and  the 
[  4^^  ]  like  s  which  are  not  iran^trred  to  the  fovereign  firom  any 
Ibrmer  owner,  but  are  originally  inherent  in  him  by  the  rulea 
0f  law,  and  are  derived  to  particular  fubje£b,  aa  royal  fran« 
ehiies,  by  his  bounty.  Thefe  are  afcribed  to  him,  partly 
lipon  the  particular  reafons  mentioned  in  the  eighth  chapter 
of  the  former  book  \  and  partly  upon  the  general  principle  of 
their  being  bona  vacantia^  and  therefore  veiled  in  the  king, 
as  well  to  preferve  the  peace  of  the  public,  as  in  truft  to 
employ  them  for  the  fafety  and  ornament  of  tlie  common** 
wealth. 


Vient  of  lord  Chief  JufHce  Dyer  ia  remarkably  curious :  '<  The  fe* 
lony  (fays  be)  is  attributed  to  the  att ;  which  a£t  is  always  done 
by  a  living  man,  and  in  his  lifetime,  as  my  brother  Brown  faid  \ 
**  for  he  faid  fir  James  Hales  was  dead ;  and  how  came  he  to  his 
*'  death?  It  may  be  anfwered  by  drowning;  and  who  drowned  him  J 
'*  fir  James  Hales  ;  and  when  did  he  drown  him  ?  in  his  lifetime. 
'*  So  that  fir  James  Hales  being  alive,  caufed  fir  James  Hales  to 
"  die  ;  and  the  9£k  of  the  living  man  was  the  death  of  the  dead 
"'  man.  And  then  for  this  offence  it  is  reafonahle  to  puniih  .the 
"  living  man  who  committed  the  offence,  and  not  the  dead  man. 
"  But  how  can  he  be  faid  to  be  punifhed  alive,  when  the  puni(h« 
ment  comes  after  his  death  ?  Sir,  this  can  be  done  no  other  way 
bat  by  dlvefftng  out  of  him,  from  the  time  of  the  a6l  done  in  his 
^  lifetime,  which  was  the  caofe  of  hit  death,  the  title  and  pro* 
"  pcrty  of  thofe  things  which  he  had  in  his  lifetime.'* 

This  mud  have  been  a  cafe  of  notoriety  in  the  time  of  Shake- 
fpeare ;  and  it  is  not  improbable  that  he  intended  to  ridicule  this 
legal  logic  by  the  reafoning  of  the  grave-digger  in  Hamlet  upon 
the  drowning  of  Of  hcUa.  See  S}r  J.  Hawkins's  note  in  Stephens's 
fditioQ, 
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There  is  alfo  a  kind  of  prerogative  copyright  fabfifting  in . 
<:ertain  books,  which  is  held  to  be  vefted  in  the  crown  upoii 
different  reafons*  Thu^,  i.  The  king^  as  the  executive 
magiftrate,  has  die  right  oi  promulging  to  the  people  a\L 
aAs  of  (late  and  government.  This  gives  him  the  exclufivi^ 
privilege  of  printing,  at  his  own  prefs,  or  thaix>f  his  granteest 
ail  dSs  of  jpar/iamftttf  proclatnationSf  and  orders  of  counciL 
2*  As  fupreme  head  of  the  church,  he  hath  a  ri^t  to  the 
publication  of  all  Utui^gifs  and  books  of  divinefcrvici*  g.  He 
is  alfo  faid  to  have  a  right  by  purchafe  to  the  copies  of  fuch 
law  books f  graffimars^  and  other  compofitionsj  as  were  com* 
piled  or  ttanflated  at  the  expence  of  the  crown.  And  upon 
thefe  two  lad  principles^  combined,  the  excluCve  right  of 
printing  the  tranflation  of  the  iitJe  is  founded* 

There  .dill  remains  another  fpecies  of  prerogative  pro* 
perty,  founded  upon  a  very  different  principle  from  any  that 
have  been  mentioned  before )  .the  property  of  fuch  animaU 
ferae  vaturad  as  are  known  by  the  denomination  of  game^ 
with  the  right  of  purfuing,  taking,  and  deftfoyxng  them : 
which  is  veiled  in  the  king  alone,  and  from  him  derived  to  [  41 1  1 
fuch  of  his  fubje£ts  as  have  received  che  grants  of  a  chafe,  a 
park,  a  free  warren,  or  free  fifliery.  This  may  lead  us  into 
an  inquiry  concerning  the  original  of  thefe  franchifes,  or 
royalties,  on  which  we  touched  a  little  in  a  former  chapter '^z 
the  right  itfelf  being  an  incorporeal  hereditament^  though  the 
fruits  and  profits  of  it  are  of  a  pprfonal  nature* 

In  the  firft  place  then  we  have  already  fliewn,  and  indeed 
It  cannot  be  denied,  that  by  the  law  of  nature  every  man, 
from  the  pnnce  to  the  pcafant,  has  an  equal  right  of  pur- 
fuing, and  taking  to  his  own  ufe,  all  fuch  creatwres  as  are 
ferae  naturae,  and  therefore  the  property  of  nobody,  but  li- 
able to  be  feifed  by  the  firft  occupant.  And  fo  it  was  held 
by  the  imperial  law,  even  fo  late  as  Juftinian's  time :  ^^  ferae 
•*  igitur  beftiacy  et  volucres,  el  omnia  ammalla  quae  mari^  coelo^ 
**  //  terra  nafcufttur^  ftmul  atque  ab  aliquo  capta  fuerlnty  jure 

*  \K*  32.  39^ 
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«•  gefitlum  Jlathn  illlus  effe  inctpiant.  ^tod  enim  nulliui  efi^  it 
••  naturall  ratlone  occnpanti  concediturK**  But  it  follows  firom 
the  veiy  end  and  conftitntion  of  fociety,  that  this  natural 
right,  as  ^well  as  many  others  belonging  to  man  as  an  indin- 
Aial,  may  ht  reftrained  by  pofitive  laws  enabled  for  reafims 
«^f  ftatc,  or  for  the  fuppofcd  benefit  of  the  community*  TTiis 
itftri£Hon  may  be  'either  with  refpcato  the  place  in  which 
this  rigHt  may,  or  may  not,  Be  exercifed  j  with  rrfpcft  to  the 
aninuds  that  are  the  fubjeffcof  this  right  \  or  with  refped  to 
ihtperfons  allowed  or  forbidden  to  exercife  it.  And,  in  con- 
fequencc  of  this  authority,  we  find  that  the  municipal  laws 
of  maity  nations  have  exerted  f uch  power  of  reftraint ;  hare 
in  general  forbidden  the  entering  on  another  man's  grounds, 
for  any  caufe,  without  the  owner^s  leave ;  have  eictended  their 
proteflion  to  fuch  particular  animals  as  are  ufually  the  objefls 
of  purfuit ;  and  have  invefted  the  prerogative  o£  hunting  and 
lakiAg  fuch  animals  in  the  fovereign  of  the  (late  only,  and 
fuch  as  he  (hall  authorife  ^.  Many  reafons  have  concurred 
for  making  thefe  conftitutions:  as,  i.  For  the  encouragement 
of  agriculture  and  improvement  of  lands,  by  giving  every 
l„  ^  man  an  exclufive  dominion  over  his  own  foil.     i.  For  pre- 

fervation  of  the  fevcral  fpccies  of  thefe  animals,  which  would 
foon  be  extirpated  by  a  geneirstl  liberty.  3.  For  prevention 
of  idlenefs  and.  difllpation  in  hufbandmcn,  artificers,  and 
others  of  lower  rank  •  which  would  be  the  unavoidable  con- 
fequence  of  nniverfal  licence.  4.  For  prevention  of  popular 
infurre£lions  and  refiftance  to  the  government  j  by  difarming 
the  bulk  of  the  people' :  which  laft  is  a  reafon oftner  meant, 
than  avowed,  by  themakers  of  foreft  or  game  laws(2).    Nor, 

' %rlnp.  %.i,\%,  t  Warburton**  alttaace.  \i^ 

•     ikFutt'.L.N.i.4.  c.  6.  ^5. 


(2)  I  am  iDcUned  to  think  that  this  reafon  did  not  operate  upOQ 
the  minds  of  thofe  who  framed  the  game  laws  of  this  coontry ; 
for  ia  feveral  ancient  (latuces  the  avowed  objedl  i&  to  encourage  the 
ufe  of  the  long  bow,  the  mod  effective  armour  then  in  ufe :  and 
even  iince  the  modern  pradice  of  killing  game  with  a  gun  has 
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certainly,  in  thefe  prohibitions  is  there  any  natural  injuftioe^ 
'as  fome  have  weakly  enough  fuppofed :  fincej  as  Puffendorf 
obfenresy  the  law  does  not  hereby  take  from  any  man  hil9 
^refent  property,  or  what  was  already  hia  own,  but  barely 
abridges  him  of  one  mean»of  acquiring  a  future  property^ 
that  of  occupancy  \  which  indeed  the  law  of  nature  would 
allow  him,  but  of  which  the  laws  of  fociety  have  in  mofl: 
inftances  very  juftly  and  reafohably  deprived  him  (3). 

Yet,  however  defenfible  thefe  provifions  in  general  mzj 
be,  on  the  footing  of  reafon,  or  judice,  or  civil  policy,  we 
muft  notwithftanding  acknowlege  that,  in  their  prefent  fliapc, 
Uxey  owe  their  immediate  original  to  flavery.  It  is  not  till 
after  the  irruption  of  the  northern  nations  into  the  Roman 
empire,  that  we  read  of  any  mher  prohibitions,  than  that 
natural  one  of  noi:  fporting  on  any  private  grounds  without 
the  owner's  leave ;  and  another  of  a  more  fpiritual  nature, 
which  was  rather  a  rule  of  ecclefiaftical  difcipline,  than  a 
branch  of  municipal  law.  The  Roman  or  civil  law,  thougli 
it  knew  no  reftri£tion  as  Xoperfins.ox  animals^  fo  far  regarded 
the  article.of  place^  that  it  allowed  no  man  to  hunt  or  fport 
upon  another's  ground,  but  by  confent  of  the  owner  of  the 
foil.  <<  ^f/i  alUnumfundum  higreditur^  venandi  aut  aucupandl 
**  ^r/j///i,  fotejl  a  domino  probiheri  ne  ingrediatur  **."  For  if 
there  can,  by  |he  law  of  nature,  be  any  inchoate  imperfect 

k  Irjk,  t.  X.  \  12. 


prevailed,  every  one  is  at  liberty  to  keep  or  carry  a  gao»  if  lie  does 
Dot  nfe  it  for  the  deftruftbn  of  game. 

(3}  I  can  by  no  means  accede  even  to  the  combined  authority 
of  Paffendorf  and  the  learned  Jodge,  that  there  is  not  any  natural 
injaftice  in  abridging  a  peribn  of  the  means-  of  acquiring  a  future 
property.  The  right  of  acquiring  future  property  may  be  moie 
valuable  than  the  right  of  retaining  the  prefent  pofleifion  of  pro- 
perty.  A  right  of  common,  like  ail  other  rights^  mail  bear  a  cer- 
tain value ;  and  \t  certainly  b  as  great  injuftice  to  deprive  any  one 
of  the  right  of  hunting*  lifiiing*  or  of  digging  in  a  public  mine,  as 
it  ii  to  take  from  him  the  value  of  that  right  in  money  or  any  other 
fpecies  of  privace  property. 

property 


fip&pcrtj  foppofed  in  wild  Miimato;  befoqe  StkCf  are  taken;  k. 
icems  mod  reafonable  to  ^x  it  in  him  apoh  whofe  land  thef 
ttre  feMd.  And  as  to  the  other  reftrifkion,  wliioh,relatea  to 
feffmt  ami  not  to  ^ai^/>  the  pontifical  tnr  pinon  law  ^  inier- 
[  413  3  "^^^^^  *^  KftnatUnetf  itfyi^fatkas  vugatiaueT  cum  cmmbus  it  acci^ 
'<<  pitrikij^**  to  adi  clergymen  without  diftioAton  (  gronndcd  on 
a  faying  of  St.  Jeroca  '^(4),  that  it  never  is  recorded  that  thefip 
diverfio.1^9  were  lUtd  t^y  the  faints,  cr  primitive  fathers.  And 
the  canons  of  our  Saxon  churcli,  publilhed  in  th^  reigii  of 
king  £dgar  »,  concur  in  the  fame  prohibition :  though  our 
fecubr  laws,  at  leall  after  the  conqueft,  did  even  in  the  times 
^of  popery  difpenfc  with  this  canonical  impediment  j  andTpi* 
xitual  perfbns  were  allowed  by  the  common  law  to  hunt  fot 
their  recijeation,  in  order  to^endcr  tlijem  fitter  fot  the  per- 
fbrraaqpe  of  their  duty  :  as  a  confirmation  whereof  we  may 
obfervjC)  that  it  is  to  this  day  a  branch  of  the  king's  prerogative^ 
at  the  death  of  every  bifliop,  to  have  his  kennel  of  hmindsj  or 
a  compofition  in  lieu  thereof  ^  (5). 

BvT,  with  regard  to  the  rife  and  original  of  our  prefent 
civil  prohibitions,  it  will  be  found  that  all  fox  eft  atod  game 

'  Decretal*  /.  5.  titm  24.  r.  i.  *  cjf.  64. 
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(4)  viz.  Venatorem  nun^uam  legimms  fanBum. 

(5)  When  archbi(hop  Abbot  by  an  unfortunate  accident  had 
killed  a  park-keeper  in  (hooting  at  a'  deer  with  *a  crofs-bow, 
Ihoiigkit  was  allowed  nobUme  could  be  imputed  lo  the  archbiOiop 
but  from  the  nature  of  the  diverfiony  yet  it  was  thought  to  briog 
liich  (baiidal  upon  the  church  that  an  apobgy  was  publilhed  upoa 
the  occafioa» which  was  warmly  and  learnedly  aofwered  by  fir  Henry 
8pelmaa»  who  maintained  that  the  archbiihop  was  in  the  exercife 
of  an  ad  p/ohibited  by  the  canons  and  ordinances  of  the  church,  and 
that  he  was  even  dtA{ualified  from  exercifing  his  fpiritual  funAions* 
The  king  inferred  the  confideration  of  xbe  fubjedl  to  the  lord  keeper 
and  feveral  of  the  judges  and  bxiho^s»  who  recommended  it  to  his 
majefty  to  grant  his  grace  a  difpenfation  iff  majwtm  ctattehan^fi  qnm 

fbriifii  irregularitoi  i  which  was  done  accordingly*     See  Reli^td^M 
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laws  were  inttoduced  into  Europe  at  the  fame  time,  and  hf 
the  fame  policy,  as  gave  birth  to  the  feodal  fyftem  j  wheii 
thofe  fWarms  of  barbarians  iflued  from  their  northern  hiveji 
and  laid  the  foundation  of  mod  of  the  prefent  kingdoms  of 
Europe,  on  the  ruins  of  the  weftem  empire*    For  when  ^ 
conquering  general  came  to  fettle  the  oeconomy  of  a  van* 
quilhed  country,  and  to  part  it  out  among  his  foldiers  or 
feudatories,  who  were  to  render  him  military  fervice  for  fuch 
donjons  i  it  behoved  him,  in  order  to  fecure  his  new  ac« 
quifitions,  to  keep  the  rvfiici  or  natives  of  the  country,  and 
all  who  were  not  his  military  tenants,  in  as  low  a  condition 
as  ppi&ble,  and  efpecially  to  prohibit  them  the  ufe  of  arms* 
Nothing  could  da  this  more  efie£lually  than  a  prohibition  of 
hunting  and  fporting ;  and  therefore  it  was  the  policy  of  the 
conqueror  to  referve  this  right  to  himfelf,  and  fuch  on  whom 
he  Ihould  beftow  it ;  which  were  only  his  capital  feudatories^ 
or  greater  barons.    And  accordingly  we  find,  in  the  feudal 
conftitutions  %  one  and  the  fame  law  prohibiting  the  rufiici 
\n  general  from  carrying  arms^  aAd  alfo  profcribing  the  ufe  [  4/4  j 
of  nets,  faares,  or  other  engines  for  deftroying  the  game* 
This  exclufive  privilege  well  fuited  the  martial  genius  of  the 
conquering  troops,  who  delighted  in  a  fportS  which  in  it's 
purfuit  and^flaughter  bore  fome  refcmblance  to  war.     Fiia 
^mnisf  (fays  Caefar,  fpeaking  of  the  antient  Germans,)  in 
venatiombus  atque  injludiu  ret  mtlitaris  confi/Ht  ^,     And  Taci- 
tus in  like  manner  obferves,  that  quetUs  bella  non  ineunty  tnuU 
turn  vinatibusy  plus  per  oiium  tranftgunt  '•     And  indeed,  like 
fome  of  their  modern  fucceflbrs,  they  had  no  othej  amufement 
to  entertain  their  vacant  hours ;  dcfpifmg  all  arts  as  cffcmi* 
nate,  and  having  no  other  learning,  than  was  couched  in  fuch 
rude  ditties,  as  were  fungat  the  fofeihrf  Catotffals  which  fuc 
ceeded  thefe  antient  huntings.    And  it  is  temaf kable  ihat,  in 
thofe  nations  where  the  feodal  policy  remains  the  moft  uncor^ 

p  TtuA,  I  a.  i\i.  17.  §  $.  ^  court  aftd  foMiery  tnisbt  ihid  plenty 

.  q  In  tho  laws  of  Jfngbiz  Khjini  .  enough  In  tbe  winter,  duriag  tbetr  reccfi 
founder  of  the  Mogul  and  Tirtarian  from  war.  (Mod.  Un'iT.  Hill.  iT«  46S.) 
enpirey  publiOied  A,  D.  1305.  there  j<  r  De  BtUiGmU,  /.  -6.  (.  to* 

une  which  pohibits  the  kUikig  of  all      •   <  r.  ^5. 
game  from  March  to  Q^ober  \  that  the 
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mptcd)  the  foreft  or  game  bws  continue  in  their  higheft  rigor. 
In  France  all  game  is  properly  the  king's }  and  in  fome  parts 
'    of  Germany  it  is  death  for  a  peafant  to  be  found  bunting  in 
the  Woods  of  tlie  nobility  ^ 

« 
With  us  in  England  alfo,  hunting  has  ever  been  eftecm- 

cd  a  moft  princely  diver  fion  and  exercife.  The  whole  ifland 
was  replentflied  with  all  forts  of  game  in  the  times  of  the 
Britons ;  who  lived  in  a  wild  and  paftoral  manner,  without 
inclofmg  or  improving  their  grounds,  and  derived  much  of 
their  fubfiftence  from  tlic  chace,  which  they  all  enjoyed  in 
common.  But  when  hufbandry.  took  place  under  the  Saxon 
government,  and  lands  began  to  be  cultivated,  improved, 
and  enclofeici,  the  beads  naturally  fled  into  the  woody  and 
defart  traSs  •,  which  were  called  the  forefts,  and,  having 
never  been  difpofed  of  in  the  firft  diftribution  of  lands,  were 
tfierefore  held  to  belong  to  the  crown.  Thefc  were  filled 
with  great  plenty  of  game,  whicTi  our  royal  fportfmen  re- 
f  415  ]  ferved  fot  their  own  diverfion,  on  pain  of  a  pecuniary  for- 
feiture for  fuch  as  interfered  with  their  fovereign.  But  eveiy 
freeholder  had  the  full  liberty  of  fporting  upon  his  own  ter- 
ritories, provided  he  abftained  from  the  king's  forefts :  as 
is  fuHy  exprefled  in  the  laws  of  Canute  v,  and  of  Edward 
the  Confeffor":  "^/  quiKbet  homo  dignus  venatiofie  fua^  in 
**  fylva^  et  in  agrts^Jtbi  propriiSi  et  in  dominiofuo  :  et  abfiineat 
^  omnis  homo  a  venariis  regiis^  ubictmque  pacem  eis  habere  volue* 
^  fit  :^  which  indeed  was  the  antient  law  of  the  Scandinavian 
continent,  from  whenct  Canute  probably  derived  it«  *^  CiA* 
^<  que  enim  in  propriofundo  quamlibet  feram  quojuo  modo  venari 
^  pemnjjum  •." 

However,  upon  the  Norman  conqueft,  a  new  do^ne 
took  place  \  and  the  right  of  purfuing  and  taking  all  beafts 
of  chafe  or  venaryj  and  fuch  other  animals  as  were  accounted 
ganief  was  then  held  to  belong  to  the  king,  or  to  fuch  only 
9S  were  authorifed  under  him.    And  this,  as  well  upon  the 

t  MatdicM  </<r  Crimhi.  €*  3.  ///•  i.  ^  €•  36. 
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principles  of  the  feodal  law,  that,  the  king  U  the  ultimate 
proprietor  of  ail  the  lands  in  the  kingdom,  thejr  being  all  held 
of  him  as  die  chief  lord,  or  lord  paramount  of  the  fee  ^  and 
that^erefore  he  has  the  right  of  the  univerfal  foil,  to  enter 
thereon,  and  to  chafe  and  take  fuch  creatures  at  his  pleafure:. 
as  alfo  upon  another  maxim  of  the  common  law,  which  Wf 
have  frequently  cited  ^nd  illuftrated,  that  thcfe  animals  are 
iona  vacantia,  and,  having  no  other  owner,  belong  to  the.king 
"by  his  prerogative  (6)^  As  therefore  the  former  reafon  was 
held  to  veft  in  the  king  a  right  to  purfue  and  take  them  ail  j 
Urher»;  the  latter  was  fupppfed  to  give  the  king,  and  fuch  i$ 
he  iliould  authorize,  z/ole  and  fxclttfive  right. 

This  right,  thus  newly  vefted  in  the  crown,  was  exerted 
with  the  utmoft  rigor,  at  and  after  the  time  of  the  Norman 
eftablifhment ;  not  only  in  the  antient  forells,  but  in  the  ne^ 
ones  which  the  conqueror  made,  by  laying  together  vaft 
tra£b  of  country,  depopulated  for  that  purpofe,  and  r&-  .  hk  ^ 
ferved  folcly  for  the  king's  royal  diverfion }  in  which  were  ^ 

exercifed  the  moft  horrid  tyrannies  and  oppref&ons,  undei: 
colour  of  foreft  law,  for  the  fake  of  prefervingthe  beafts.of 
fhafr;  to  kill  any  of  which,  within  the  limits  of  the  foreft^ 
yras  as  penal  as  the  death  of  a  man.  And^  in  purfuance  of 
the  iaJO»  principle,  king  John  laid  a  total  interdiA  upon  the 
Vfinged  as  well  as  \h<tfm4rfooted  creation :  <<  capturam  avium  pet 
Mam  AngUam  interdixit '."  The  cruel  and  infupportable 
hardlhips,  which  thefe  foreft  laws  created  to  the  fubje£t^ 
occaConed  our  anceftors  to  be  as  zealous  for  their  reform^ 
ation,  as  for  the  relaxation  of  the  feodal  rigors  and  the  other 
exadlioQs  introduced  by  the  Norman  family ;  and  accordingljf 
we  find  the  immunities  of  carta  deforefta  as  warmly  con* 
|ended  for^  and  extorted  from  the  king  with  as  much  di£S» 
culty,  as  thofe  of  magna  carta  ^tfelf.  By  this  charter,  con* 
firmed  in  parliament  y,  many  forefts  were  difaffbfefted,  or 
ftripped'  of  ditir  pppreflive  privileges,  and  regulations  Were 
made  in  the  regimen  of  fuch  as  remained ;  particularly  *  kill* 

«  M.  Paris.  303,  T  9  Hen,  ttU  *  tup*  fO. 

(6}  See  p.  419*  note  le,/^. 

I  i  a  Mg 
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ing  the  kliig*8  deer  was  made  no  longer  a  capital  ofiencet 
but  only  puniflied  by  a  fine,  imprifonment,  or  abjuration  sf 
the  realm*  And  by  a  variety  of  fubfequent  ftatutes^  together 
with  the  long  acquieicence  of  the  crown  without  exerting 
the  forefl:  laws,  this  prerogative  is  now  become  no  longer  a 
•grievance  to  the  fubjeA. 

« 

BuTj  as  the  king  referred  to  himfelf  theyor^/  for  his  own 
exclufive  diyerCon,  fo  he  granted  out  from  time  to  time  other 
tra£ls  of  lands  to  his  fubjeds  under  the  names  of  chafes  or 
parks  %  or  gave  them  licence  to  make  fuch  in  their  ovn 
grounds ;  which  indeed  are  (mailer  forefts>  in  the  hands  of  a 
fubje£k,  byt  not  governed  by  the  foreft  laws }  and  by  the 
common  law  no  pcrfon  is  at  liberty  to  take  or  kill  any  beaSs 
of  chafe^  but  fuch  as  hath  an  antient  chafe  or  park }  unlefi 
they  be  alfo  beads  of  prey, 

t  4*7  ]  As  to  all  inferior  fpecies  of  game,  called  bcafts^and  fowls 
of  warren,  the  liberty  of  taking  or  killing  them  is  another 
franchife  or  royalty,  derived  likewifc  from  the  crown,  and 
tTAltAfree  ivarren  ;  a  word,  which  fignifies  prefervation  or 
cuftody  :  as  the  exclufivc  liberty  of  taking  and  killing  fifli  in 
ft  public  ftream  or  river  is  called  zfreejijbery ;  of  which  how- 
ever no  new  franchife  can  at  prefent  be  granted,  by  the  cx- 
prcfs  provifion  of  magna  cartoy  c.  i6  **.  The  principal  inten- 
tion of  granting  to  any  one  thefe  franchifes  or  liberties  was  in 
order  to  proteft  the  game,  by  giving  the  grantee  a  folc  and 
cxclufive  power  of  killing  it  himfelf,  provided  he  prevented 
Other  perfons.  And  no  man  j  but  he  who  has  a  chafe  or  free 
Warren,  by  grant  from  the  crowns  or  prefcription  which 
.  fuppofes  one,  can  juftify  hunting  or  fporting  upon  anotheis 
man's  foil ;  nor  indeed,  in  thorough  ftriflnefs  of  common 
law,  either  hunting  or  fporting  at  all. 

HowEVfiR  irovel  this  do£lrine  may  feem,  to  fuch  as  caH 

*tiicmfelves  qualified  fportfmcn,  it  is  a  regular  confequence 

'     from  what  has  been  before  delivered ;  that  the  fole  right 

«  Sec  pa;.  38.  b  Mirr.  6. « •  §  2,    Set  pag.  46» 
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of  taking  and  deftroying  game  belongs  exclufively  to  the 
king  (7).     This  appears,  as  well  from  the  hiftorical  deduc- 
tion here  made,  as  becaufe  he  may  grant  to  his  fubjefts  an 
exclufive  right  of  taking  them ;  which  he  could  not  do,  un- 
lefs  fuch  a  right  was  firft  inherent  in  himfelf.    And  hence 
it  will  follow,  that  no  perfon  whatever,  but  he  who  has  fiich 
derivative  right  from  the  crown,  is  by  common  law  entitled 
to  take  or  kill  any  beafts  of  chafe,  or  other  game  whatfoever. 
It  is  true,  that,  by  the  acquiefcenct  of  the  crown,  th€  fre«' 
quent  grants  of  free  warren  in  atitient  times,  and  the  intro- 
du£kion  of  new  penalties  of  late  by  certain  ftatutes  for  pre- 
ferving  the*  game,  this  excluCve  prerogative  of  the  king  is 
little  known  or  confidered ;  every  man,  that  is  exempted . 
from  thefe  modem  penalties,  looking  upon  himfelf  as  at  li-. 
berty  to  do  what  he  pleafes  with  the  game :  whereas  the  con- 
trary is  UtiQIy  true,  that  no  man,  however  well  qualified  he 
may  vulgarly  be  efteemed,  has  a  right  to  encroach  on  the'  [  418  ] 
royal  prerogative  by  the  killing  of  game,  iinlefs  he  can  (hew 
a  particular  grant  of  free  warren ;  or  a  prefcription,  which 
prefumes  a  grant ;  or  fome  authority  under  an  a£):  of  parlia- 
ment.     As  for  the  latter,  I  recoiled  but  two  inllances 
wherein  an  exprefs  permiffion  to  kill  game  was  ever  given  by     ' 
ftatute ;  the  one  by  i  Jac.  I.  dap.  27.  altered  by  7  Jac«  I* 
cap.  IX*  and  virtually  repealed  by  22  &  23  Car.  II.  c.  25. ' 
which  gave  authority,  fo  long  as  they  remained  in  force,  to 
the  owners  of  free  warren,  to  lords  of  manors,  and  to  all 
freeholders  having  40/.  per  annum  in  lands  of  inheritance,  or 
80/.  for  life  or  lives,  or  400/.  perfonal  eftate,  (and  their 
fervants)  to  take  partridges  and  pheafants  upon  their  own,  or 
their  matter's,  free  warren,  inheritance,  or  freehold  (8^:  the 


(7)  See  this  controverted  in  p.  41 9,  n.  lo. 

(8)  The  Editor  apprehends  that  what  the  learned  Judge  has 
here  ftated  refpefling  the  firft  permiffion*  has  arifen  from  a  mif- 
conception  of  the  fubjedt.  The  firft  qualification  z£k  is  the  13  R. 
IL  c.  13.  the  title  of  which  is  "  None  (hall  hunt  but  they  who 
«  have  a  ftifficient  living."  The  preamble  ftates*  that  "  divers 
^'  frti^cers,  labourers,  fervants,  and  grooms,  kieep  grey-bonnds 

J  i  3  «  and 
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other  by  5  Ann.  c.  14.  which  empowers  lords  end  ladies  of 
manors  to  appoint  gamekeepers  to  kill  game  fcHr  the  ufe  of 
fuch  lord  or  lady  j  which  with  fome  alteration  {till  fubfifts^ 
and  plainly  fuppofes  fuch  power  not  to  have' been  in  them 
before(9).  The  truth  of  the  matter  is,  that  thefe  game  laws  (of 


^■»— P— — — ^-^l  I     J»        ■         I  ■—■———.— !—*<»» 


and  dog«»  Hod  on  the  hdydays,  when  good  chrifBvi  people  be 

at  church  hearing  divbe  fervice,  they  go  a  huntbg  in  parkf^ 
^  and  warrens*  and  connigrees  of  lords  and  ot)iers,  to  the  very 
*'  great  deftrudion  of  the  fame*  and  fometime  under  fuch  colonr 
"  they  make  their  aiTemblies,  conferences^  and  confplracies  for  to 
*'  rife  and  difobey  their  allegiance  i.  it  is  therefore  ordained*  that 
**  no  artificer  J  labourer,  or  other  layman*  which  hath  not  lands  or 
<'  t^ements  to  the  value  of  40 /•  by  the  year*  nor  any  prieft  to  the 
**  valae  of  10/.  ihall  keep  any  dogs*  nets*  nor  engines  to  deftroy 
"  deer*  hares*  nor  tonies*  nor  other  ^entlemeit^B  game*  upon  pain 
*'  of  one  year's  impriibnment.*' 

This  ftatute  clearly  admits  and  reftrains  their  former  right :  the 
I  JaCfl^c.  ay.  which  feems  intended  for  the  encouragement  of  bawk« 
ing»  the  moft  honourable  mode  of  killing  game  at  that  time*  begins 
with  a  general  prohibition  to  all  perfons  whatever  to. kill  game  with 
guns*  bows,  fetting  dogs*  and  nets;  but  there  is  afterwards  a  pro- 
vlfo  in  the  adl*  that  it  (hall  and  may  be  lawful  for  perfons  of  a  cec- 
tain  defcription  and  eftate  to  take  phea&ntt  and  partridges*  upon 
their  own  lands*  in  the  day*time*  with  nets*  This  provifo  and 
permiffion  clearly  refers  to  the  preceding  prohibition  introduced 
by  the  ftatute*  and  by  no  means  gives  a  new  permiflion  to  the  per- 
fons thus  qualified*  which  they  did  not  pofleft  antecedently  to  that 
fbtute. 

The  Editor  trufts  that  thofe  who  will  take  the  trouble  to  ex- 
amine the  ftatnte»  will  be  convinced  of  the  truth  of  this  remark ; 
and  that  the  correAion  of  tUs  error  alone  will  contribute  in  fome 
degree  to  the  refuution  of  the  do^ine  which  the  learned  Judge 
has  advanced  in  this  chapter  and  other  parts  of  the  Commentariev, 
wiz.  that  all  the  game  in  the  kingdom  Is  the  property  of  the  king 
or  his  grantees*  being  ufually  the  lords  of  manors*  p.  I5t  oMttt 
game  is  royal  property*  4  vol.  174;  and  the  new  conftitutions 
vefted  the  fole  property  of  all  the  game  in  England  in  the  king 
alone.  IS.  415. 

(9)  Gamekeepers  were  firil  introduced  by  the  prefent  qualifi- 
^(ion  ^1  ?2  4  2^  Car.  II*  c.  25.  and  various  regulatkm^  i^ave 
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which  we  ihall  have  occafion  to  fpeak  again  In  the  fourth 
'book  of  thde  commentaries)  do  indeed  Ratify  nobody^  ex* 


n'  m  mmt 


been  made  refpeding  thejn  by  fubfisqaent  fiatntev*  A«  all  thefe 
(latutes  feem  to  be  in  force  in  (bme  degree  at  prefentt  and  as  it  is 
^  fubjed  intereiling  to  fportfineD»  I  ihall  fubjoin  a  ibort  abftraft 
of  them  according  to  their  chronology. 

The  22  &  23  Car.  II.  c.  25.  authorifes  lords  of  manors  of  tlys 
degree  of  an  efqoire  to  appoint  under  their  hands  and  feals  game- 
keepers, who  fhall  have  power  within  the  manor  to  feize  guns,  dogs^ 
nets»  and  engines  kept  by  unqualified  perfons  to  deflroy  game  \  and 
hj  a  warrant  from  a  juftice  of  peace^  to  fearch  in  the  day-time  the 
hoofes  of  unqualified  perfons  upon  good  ground  of  fufpicion,  and  to 
feize  for  the  ufe  of  the  lord,  or  to  delhoy  guns,  dogq^  nets,  C^r« 
kept  for  the  defiru6tion  of  the  game.  This  ftatute  does  not  limit 
the  number  of  thofe  to  whom  fuch  power  and  authority  may  ftiS 
be  given.  The  4  &  5  W.  &  M.  c.  23«  f.  4.  gives  to  thefe  game- 
keepers the  fame  protection  in  reiiftiAg  offenders  in  the  night-dme, 
as  the  law  affords  to  the  keepers  of  antient  parks.  The  5  Ann» 
c.  14.  f.  4*  permits  any  lord  or  lady  of  a  manor  to  empower  game« 
keepers  to  kill  game  within  the  manor. 

The  9  Ann.  c.  25.  f.  1.  enaCb,  that  no  lord  or  lady  of  a  manor 
ihall  appoint  more  than  one  gamekeeper,  within  one  manor,  with 
the  power  of  killing  game ;  and  his  name  ihall  be  entered  with 
the  dcrk  of  the  peace.  And  by  3  Geo.  I.  c.  1 1.  the  gamekeeper, 
who  (hall  have  the  power  to  kill  game  within  the  manor,  fliall 
rither  be  a  qualified  perfon,  ji  domefHc  fervant,  or  a  perfon  em-. 
ployed  to  kill  for  the  fole  ufe  of  the  lord  or  lady  of  the  manor. 
The  only  ufe  of  appointing  a  qualified  perfon  a  gamekeeper  Is, 
to  give  him  the  power  as  before  defcribed  of  feieing  the  dogs, 
guns,  and  other  engines  of  unqualified  perfons  within  the  nianor. 

By  the  2$  Geo.  III.  c.  50.  and  31  Geo.  III.  c.  21.  twtry  depu« 
tation  of  a  gamekeeper  ihall  be  entered  with  the  clerk  of  the  peace 
of  the  county  in  which  the  manor  lies,  and  for  a  certificate  thereof 
ihall  be  charged  one  guinea. 

By  the  5  Ann.  c.  14.  f.  4.  any  jufHc^  of  peace  may  within  his 
county  take  either  game,  or  dogs,  and  inffruments  kept  for  the  de» 
ilruffion  of  game,  from  unqualified  perfons,  and  retain  them  iot 
his  own  ofe.  But  it  has  been  decided,  that  though  gamekeeper: 
are  liable  to  the  fame  penalties  as  unqualified  perfons  foj  killir^^ 
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ccpt  in  the  inftance  of.  a  gamekeeper,  to  kiU  game :  but  onlf, 
to  fave  the  trouble  and  fornial  procefs  of  an  a&ion  by  the  pec- 
fon  injured,  who  perhaps  too  might  remit  the  offence^  thefe 
ftatutes  inBi€t  aJditionai  penalties,  to  be  recovered  either  in  a 
regular  or  fummary  way,  by  any  of  the  king's  fubje£ls,  from 
certain  perfons  of  inferior  rank  who  may  be  found  oficnding 
in  this  particular.  But  it  does  not  follow  that  perfons,  ex* 
cufed  from  thefe  additional  penalties,  are  therefore  authorifei 
to  kill  game.  The  circumftance  of  having  loo  /.  per  annum, 
and  the  reft,  are  not  properly  qualifications,  but  exemptions. 
And  thefe  perfons,  fo  exempted  from  the  penalties  of  the 
game  ftatutes,  are  not  only  liable  to  actions  of  trefpafs  by 
the  ovirners  of  the  land ;  but  alfo,  if  they  kill  game  within 
the  limits  of  any  roya)  fraachife,  they  are  liaUe  to  the 
aflions  of  fuch  who  may  have  the  right  of  chafe  or  freer 

warren  therein. 

—      ■       ■  ■      ■  ■  ■        F ■    ■    ■  -■   - 

game  oat  of  their  refpeAive  manors^  yet  no  one  is  jafHfied  in  tak- 
ing from  them  their  dogs  and  guns,  when  they  are  out  of  the  limits 
of  tlieir  lord's  manor,  even  in  purfait  of  game.  2  Wil/»  397, 
Rogers  v.  Carttr» 

No  lord  of  a  manor  can  grant  to  another  perfen  the  power  of 
|ippoin;inga  gamekeeper*  without  a  conveyance  alib  of  the  manor. 
A  ^ght  to  a  manor  cannot  be  tried  in  a  penal  adion  under  the 
game-laws.  5?*.  i{.  19.  Tbispower  of  appointing  a  gamekeeper 
has,  no  doubt,  introduced  the  very  erroneous  notion,  that  a  lord  of 
a  nunor  has  a  peculiar  right  to  the  game,  fuperior  to  that  of  any 
other  land-  owner  wiihiQ  the  manor,  although  his  eftate  be  a  fuffident 
qualification  to  entitle  him  tofoUow  the  amufements  of  a  fportfman* 

Gamkeepers,  we  have  feen,  were  £rft  created  by  22  Si  23  Car.  XI* 
c.  25 ;  by  the  preceding  qualification  a£t,  7  jac.  1.  c.  ii,  their 
power  was  given  to  the  conftable  and  headborough  ;  and  I  appre- 
hend it  was  transferred  to  the  perfons  appointed  by  lords  of  manors, 
for  no  Oliver  reafon  than  becaufe  it  was  probable  they  were  the 
inofl  interellcd  in  the  prefervation  of  ch6  game,  by  having  in  general 
the  moft  extcnf^ve  range  to  purfue  it  in^  viz*  upon  their  own 
eftaccs  and  waftes.  And  I  conceive  the  22  Sc  23  Car.  IL  c.  25^ 
is  the  flrll  inflanpe  either  in  oqr  flatutes,  reports,  or  law  treadfes, 
Tn  which  lords  of  mancM-s  are  diiliuguilhed  ffom  other  land-owner^ 
vv::h  rc;;^:ird  10  l|ie  Mig^'^y 


Ch.  ay.  ^  T  H  I  w  o  s.  41^ 

Upon  the  whole  it  appears^  that  the  king^  by  his  prero* 
gative,  and  fochperfons  as  have^  under  his  authority,  the 
royal  frandufes  of  chafe^  park,  free  warren^  or  free  fifliery^ 
are  the  only  perfons  who  may  acquire  any  property,  however 
fugitive  and  tranfitbry,  in  ithefe  animals j^mf  naturae^  while 
living ;  which  is  faid  to  be  veiled  in'  them,  as  was  obferved 
in  a  former  ch^ptGr jpropterprivUegium  ( i  o).  And  it  mufi:  alfo 


(10)  The  learned  Jadge  has  frequently*  and  even  zealoally^ 
Inculcated  the  pofition  that  the  common  law  has  vefted  the  fih 
prcfirij  of  all  the  game  in  England  in  the  king  alone ,  and  of  con(e« 
quence  that  no  man»  let  his  rank  and  fortune  be  what  they  may* 
is  qualified  to  kill  game,  or  is  exempt  from  the  origioal  penalties* 
nnlefs  he  poiTefles  fome  peculiar  privilege  derived  from  the  king. 
This  dodlrine*  enforced  by  fo  celebrated  an  author,  apparently 
the  refult  of  mature  deliberadon,  and  which  has  been  fo  long  ac- 
quiefced  in,  the  Editor  (hould  have  queflioned  with  diiHdence,  if  he 
had  not  been  fully  perfuaded  that  it  was  unfupported  by  any  prior 
authority,  and  that  the  authorities  to  the  contrary  were  numerous 
and  irrefiftible. 

The  learned  Judge  himfelf  admits,  that  this  is  a  novel  do£bine 
to  fuch  as  call  themfelves  qualified  fportfmen  ;  yet  he  has  referred 
to  no  preceding  authority  whatever  in  any  part  of  tlie  Commenta^ 
Ties ;  but  in  p.  415.  he  has  deduced  this  do£^rine  from  two  general 
principles,  <v/s.  that  the  king  is  the  ultimate  proprietor  of  till  the 
lands  in  the  kingdom^  and  therefore  he  has  the  right  of  the  univerfal foil 
to  enter  thereon^  and  to  chafe  and  take  fuch  creatures  at  his  pleafure* 
From  the  king's  right  X&  the  univerfal  foil,  it  is  not  evident  why  he 
ihould  have  a  better  right  to  take  fuch  creatures  than  to  take  any 
ether  production  of  that  foil. 

And  even  if  the  king^s  majefly  fhould  have  a  right  to  enter  all 
the  lands  of  the  kingdom  in  purfuit  of  game,  this  affords  no  in- 
ference that  the  land-owner  may  not  enjoy  this  right  concurrently 
with  the  king.  But  although  no  complaint  can  perhaps  be  made 
againft  the  king  for  entering  the  lands  of  his  fubjc^s,  it  has  been 
determined  that  this  power  cannot  be  given  to  his  foreflers-and 
fervants  in  a  cafe  in  Keilway,  which  I  iliall  prefently  have  occa* 
fioo  to  take  nodce  of. 

The  other  general  principle  relied  upon  by  the  learned  Com^- 
Ipentatpf  is^  anotbef  maxim  of  the  common  lanv,  'which  hefe^s  he  has 

frewm^i 
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be  rememberedj  thsU^  fuch  petfons  a^may  thus,  lawfully  htnti 
£fli^  or  fowl,  ratiane  frivUegii,  have  (as  has  been  fiud)  odj 


JrequiMtfy  dttd  smd  iUuftratti^  that  thijk  ammals  art  bona  Tacsntia^ 
m»d  halving  no  other  owmr,  belong  to  the  king  fy  his  prerogative.  It 
fcaa  been  determined*  that  fiih,if  not  confined  as  in  a  tronk*  canaoe 
be  called  bona  et  catalla  ;  and  fe  game  till  It  is  taken  is  every  where 
£ttd  to  be  tudlius  im  homiu  But  I  am  inclined  to  think  that  the 
Tery  rererfe  of  the  maxim  is  true*  and  that  bona  vacantia  belong 
Id  the  firfl  occupant  or  fortunate  finder,  except  in  thofe  infiancct 
particularly  fpecified  by  the  law,  and  in  which  they  are  cxprefsljk 
^ren  to  the  king*  See  l  vol.  299,  n.  1 2.  A  perfon  might  have  ac- 
^ired  by  occupancy,  even  in  the  laft  century,  an  eftate  in  real 
property.  See  p.  958,  ante.  If  a  pearl  (hoold  be  found  10  an 
softer,  no  lawyer  I  think  would  fay»  that  it  was  the  property  of 
^  king.  If  all  wild  animals  had  belonged  to  the  crown,  it  would 
bave  been  fiiperfluous  to  have  fpecified  whales,  fturgeons,.  uA 
Jwans.  Lord  Coke  tells  as,  that ''  a  fwan  is  a  royal  fowl ;  and  all 
^  thoic  the  property  whereof  is  not  known,  do  belong  to  the  king 
^  by  his  prerogative :  and  (b  whales  and  flurgeons  are  royal  fifh, 
^  and  belong  to  the  king  by  his  prerogative ;"  Cafe  of  fwans, 
y  Co,  i6.  *'  And  the  king  may  grant  wild  fwans  unmarked.** 
lb.  xS.  Bat  thefe  are  the  only  animals  which  our  law  ha&  con- 
Jerred  thb  honour  upoov 
^  It  is  true  that  our  kings,  prior  to  the  carta  defartfta^  claioied 
ttd  exercifed  tlMr  prerogative  of  making  forefts  wherever  they 
pteafed  over  the  grounds  of  their  fabjefb :  within  the  limiu  of 
tbcfe  ferefis  certain  wild  animals  were  piyferved,  by  fevere  lawsi^ 
Jbr  the  recreation  of  the  fovereign.  A  diftridl  thus  bounded  at  the 
king's  pleafure  might  have  been  granted  by  the  king  toany  ofhis  fub- 
jeds  whae^oyed  the  exdufive  privilege  either  of  a  foreft,. chafe, 
park,  or  free  warren,  according  to  the  extent  of  the  jurifiiidion  and 
powers  conferred  by  the  royal  grant;  p^  38,  ante^  n.  17*  Bat 
beyond  the  boundaries  of  thefe  privikged  places  neither  the  kbg 
Bor  any  of  bis  grantees  claimed  a  property  in  the  game :  for,  ac- 
Cor£ng  to  ^e  law  of  king  CanutCA  quilibet  homo  dignui  'venatione 
jfiMi,  in  £'hnf  et  in  agris  fibi  propriij,  et  in  dominie /no ;  which  law 
Manwood  declares  was  confirmed  by  many  fucceeding  kings.  Tiu 
For.  fL  3.  If  this  were  fo,  it  cannot  be  comCt  what  the  leaned 
9oament^Qi^  has  advanced^  that  nfou  th^  Norman  ctmqutfi  a  mvi 
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a  qualified  ftopertj  in  thefe  animals :  it  not  being  abfo^ate  or 
permanent,  but  lajling  only  fo  long  as  the  creatuies  re^aia 


define  took  plaa.  '  By  the  cArta  dtforiftm  all  the  new-made  forefta 
were  dtfaffbrefted  and  thrown  open  again ;  butbefidei  theereatton 
of  new  fbrefts  by  the  Norman  kings^  they  had  aUb  made  great  addi- 
dons  and  encroachments  to  the  antient  Saxon  fbrefts;  thefe  eft- 
croachments  were  called  furlivuy  and  as  thefe  were  the  fame  giier-** 
ance  to  the  owners  of  the  land  as  the  new  foreils,  they  alfo  were 
difaffbieftedj  bat  with  this  diftindion,  that  as  the  grievance  ex-' 
tended  only  to  the  land-owner*  he  was  ;dlowed  to  enjoy  his  lands 
in  as  full  a  manner  as  he  had  done  before  the  encroachment ;  but 
they  fKll  continued  with  refpeft  to  the  refl  of  the  world  nnder  die 
Jbrofl  law  jurifdifkion.  Hence  it  followed  as  a  confequenee,  that' 
the  owner  of  a  purlieu  might  hunt  and  kill  game  within  the  liimts 
of  the  purlieu,  as  any  other  man  might  have  done  in  his  own 
groundl:  and  the  authorides  of  lord  Coke  and  Manwood  eoncor* 
if  deer  come  out  of  the  foreft  into  the  purlieu,  the  porBev-maii 
may  hunt  and  kill  them,  provided  he  does  it  fairly  and  withoat 
foreftaUing.  And  this  diftin^on  is  made ;  if  a  ftag  can  reecfver  the 
fivMfonfiat  the  border  of  the  foreft,  before  the  purlien-man'a 
dogs  foften  upon  him,  he  then  belongs  to  the  king  or  to  thft 
owner  of  the  foreft,  and  the  purlieu-man  muft  call  his  dogs  back  j 
but  if  they  faften  upon  him  before  he  gains  the  foreft,  and  he  drags 
them  into  it,  he  belongs  to  the  owner  of  the  purlieu,  who  may  enter 
the  foreft  and  carry  him  away.  4  Inft,  303,  Mamw*  Pwrtitu^ 
This  alone  is  dediive,  but  there  are  various  aathorides  to  the  fame, 
effect.  In  the  year-bode  la  Hen.  VIII.  fo.  10.  it  is  held,  if  m 
man  drive  a  ftag  out  of  a  foreft  and  kill  him,  he  (hall  gain  no  pro* 
perty  in  him,  becanfe  he  ihall  derive  no  advantage  from  Us  own 
wrongful  ad ;  yet  if  the  ftag  comes  of  himfelf  beyond  the  iiodts  of 
the  foreft,  then  any  one  (if  qualified)  may  kill  and  take  him>  fer 
they  are  animals^^  natur^p  it  wdHut  in  bonu ;  and  the  maxiai  is 
capiat  qui  eaptre  pottft,  u  e.  catch  that  catch  can. 

That  the  kbg  has  no  property  in  deer  or  other  game,  when  they 
are  out  of  a  ibreft,  was  determined  alfo  in  a  cafe  reported  by  Keil'* 
way,  30,  and  copied  by  Manwood,  aoa.  In  that  cafe  an  a6kion  of 
trefpafs  was  brought  for  entering  the  plaintiff's  clofe ;  the  defen* 
dant  pleaded,  that  the  place  in  which  the  trefpafs  was  feppoied  to  be 
^9mitte4  w^  adjoiqing  to  the  king's  ^ft^  and  that  die  plaindf  <» 

was 
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within  the  limits  Gif  fuch  rcfpedive  fran^chife  or  liberty,  and' 
ceafing  the  inftant  they  voluntarily  pais  out  of  it*    It  is  held 


r 

was  bOonfd  to  imp^e  the  fud  foreit^  and  that  for  want  of  paling  four, 
deer  efeaped  oat  of  the  foreft  into  the  plaintiff's  land,  and  that  he 
the  defendant  entered  by  the  command  of  the  forefter  to  drive 
them  bade  to  the  foreft.  The  court  held  that  this  plea  was  not 
good ;  **  for  though  the  plaindff  was  in  fault  for  not  paling,  yet  it 
**  was  not  lawful  for  the  forefter  or  any  perfon  to  drive  the  deer 
**  out  of  the  ground,  or  to  take  them ;  and  the  reafon  was» 
^  hicamfi  the  kii^  hoi  m  froperty  in  them ;  and  this  was  different 
"  from  the  cafe  of  tame  catde,  where  the  property  Kill  remuns 
«*  Sn  the  owner  though  they  are  out  of  his  ground,  lor  which  reafon 
•f  he  may  retake  tbfem  wherever  he  finds  them  s  but  it  is  not  ib 
f^  when  the  beaffs  are  wUd/' 

The  learned  Judge  frequently  intimates  that  no  perfim  is  exempt 
from  the  6rJ^;tnal  penalties;  but  I  am  inclined  to  think  that  ao 
anthonty  whatever  can  be  found  that  any  penalties  were  ever  in- 
'  filled  for  killing  game  out  of  privileged  grounds,  except  thofe 
which  have  been  introduced  by  modem  game  laws,  or  the  qnali- 
licatkm  a£b«  Lord  Coke  r;;port^  that  the  court  held  in  the  cafe 
of  monopolies,  1 1  Co.  87,  that  "  it  is  true  that  none  can  make  a 
*<  park,  chafe,  or  warren,  without  the  king's  licence,  for  that  is 
'*  f^tm  mtdo  to  appropriate  thofe  creatures,  which  zxt  first 
^*  naiur^  it  nuilius  in  ionis,  to  himfelf,  and  to  reftrain  them  of 
'*  their  natural  liberty,  which  he  cannot  do  without  the  king's 
**  licence ;  but  for  hunting,  hawking,  (jTc.  which  are  matters  of 
**  paltime,  pleafure,  and  recreation,  there  needs  no  licence,  but 
^  every  one  may  in  his  own'lsind  ufe  them  at  his  pleafure  nmthomi 
^*  mny  rtfiraint  to  bt  made  nnle/s  by  parlUamnt,  as  appears  by  the 
"  ihitates  of  11  Hen.  VII.  c.  17.  23  Eliz.  c.  lo.  and  3  Jac.  f. 
,  «  c.  13." 

;Thefe  authorities  are  alfo  recognized  and  confirmed  in  Brom 
Jhr.  tit,  Propertie,  and  in  Hale's  Commentary  to  F,  M  J?.  197. 

-  The  foUowing  may  ferve  as  a  fpecimen  of  the  authorities  col* 
leAed  by  Brooke  :  quant  beajles  Ja*vaget  le  roye  aUr  bors  delfirteji^ 
liproptrty  tfi  hors  M  toy ;  and  again,  filx  fount  bors  Mparki  capi* 
inti  conceditur. 

In  a  great  cafe  which  was  brought  in  1791  from  the  courts  of 
Scotland  before  the  houfe  of  lords,  the  queftion  was,  whether  by 
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indeed^  that  if  a  man  ftarts  any  game  within  his  own 
.ground«|  and  follows  into  another's^  and  kills  it  there^ 
the  property  remains  in  himfelf  <^.  And  this  is  grounded  oa 
reafon  and  natural  juftice  ** ;  for  the  property  confifts  in  the 
poflei&on^  which  pofleffion  commences  by  the  finding  it  ia 
his  own  liberty!  and  is  continued  by  the  immediate  purfuit. 
And  fo,  if  a  (Iranger  ftarts  game  in  one  man's  chafe  or  free 
warren,  and  hunts  it  into  another  libertyi  the  pr<^>erty 
continues  in  the  owner  of  the  chafe  or  warren ;  thb  property 
arifing  from  privilege  ^,  and  not  being  changed  by  the  a&  o£ 
a  mere  ftranger.  Or  if  a  man  ftarts  game  on  another's  pn- 
rate  grounds  and  kills  it  there,  the  property  belongs  to  him 
in  whofe  ground  it  was  Iulled|  becaufe  it  wa«  alfo  ftarted 
there  ^i  the  property  arifing  rathnt  foli.  Whereas  if,  after 
being  ftarted  there,  it  is  killed  in  the  grounds  of  a  ^ird  per« 
fen,  (he  property  belongs  not  to  the  owner  of  the  fir£b 

c  1 1  Mod.  75.  «  Lord  Rajrm.  251. 

d  Puff.  L.  N.  L  4.  c.  6.  f  Ibid. 


the  law  of  Scotland  the  proprietor  of  an  eftate  has  a  right  to  mono* 
poiize  the  game  npon  that  eftate»  for  the  ufe  of  himfelf  and  parti- 
cular friends^  authorized  by  his  lidence^  and  to  exclude  all  gentle* 
men»  legally  qualified,  from  following  that  amufement  over  his 
wafte  and  other  grounds,  not  fpeciaHy  prote^ed  by  any  particular 
ilatute  ?  iThe  printed  cafes  of  the  appellant  and  refpondent  cont^un 
much  curious  learning  npon  the  Scotch  game-kws :  but  no  idea 
was  fuggefted  that  the  game  in  Scodand  belonged  to  the  king. 
For  the  appellant,  who  infilled  that  he  had  a  right  to  enter  as  a 
fportfman  upon  the  refpondent^s  eftate,  the  authority  of  prefident 
Bolfenr  in  hb  Pra£&s,  was  chiefly  relied  upon ;  i/ix*  "It  is 
**  leifeme  and  pernutted  to  all  men  to  chaife  hares,  foxes,  and  all 
**  other  beiflb,  beand  without  forreftis,  warrenis*  parkis«  or 
"  wardis."  But  the  judgment  of  the'lords  being  for  the  refpon« 
dent,  this  permiflion  of  courfe  muft  be  confined  to  a  man*s  own 
eftate.  ■  Liinngfttm,  tfy*  appellant »  v.  Urd  BnadaJiat^,  rt/poadeni^ 
This  is  precifely.the  fame  as  the  law  of  England ;  for  neither  a  lord 
of  a  manor,  nor  his  gamekeeper,  can  go  into  any  part  of  the. 
manor,  which  is  not  the  lord's  own  eftate  or  wafte^  without  being 

a  trefpaiTer  like  any  ot^er  pe rfon. 

ground. 
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ground^  becaufe  the  property  is  lockl )  nor  yet  to  the  owner 
of  tbe  fecondy  becaufe  it  was  not  darted  m  bis  foil ;  but  it 
vefts  in  the  perfon  who  ftarted  and  killed  it ',  though  guilty 
of  a  trefpafs  againft  both  the  owners  ( 1 1  }• 

[  420  3  in.  X  PROCEED  now  to  a  third  method,  whereby  a  title 
to  gooda  and  chattels  may  be  acquired  and  loft,  viz.  \>jfor* 
feituret  as  a  puniihment  for  fome  crime  or  mifdemefhor 
in  the  party  forfeiting,  and  as  a  compenfation  for  the  offence 
and  injury  committed  againft  him  to  whom  they  are  forfeited* 
Of  forfeitures^  confidered  as  tbe  means  whereby  real  pro- 
perty might  be  loft  and  acquired,  we  treated  in  a  formcf 
chapter  \  It  remains  therefore  in  this  place  only  to  mention 
by  what  means,  or  for  what  offences,  goods  and  chattels  b^ 
come  liable  to  forfeitures 

Im  the  variety  of  penal  laws  with  which  the  fubjed  is  at 
jnrefent  encumbered,  it  were  a  tedious  and  impradlicable  ta& 
to  reckon  up  the  various  forfeitures,  infli£ted  by  fpecial  fta- 
tutes,   for  particular  crimes  and  mifdemefiiors :  fome  of 
which  are  tnala  in  fe^  or  offences  againft  the  divine  law^ 
cither  natural  or  revealed ;  but  by  far  the  greateft  part  arc 
muJa  probtUta^  or  fuch  as  derive  their  guilt  merely  from  their 
prohibition  by  the  laws  of  the  land :  fuch  as  is  the  forfeiture 
of  40/.  per  month  by  the  ftatute  5  Eliz.  c.  4.  for  exercifing 
a  trade  without  having  ferved  feven  years  as  an  apprentice 
thereto;  and  the  forfeiture  of  10/.  by  p  Ann.  c.  23.  for 
printing  an  almanack  without  a  ftamp.   I  (hall  therefore  con- 
fine myfelf  to  thofe  offences  only }  by  which  all  the  goods 
and  chattels  of  the  offender  are  forfeited :  referring  the  fiu* 
dent  {or  fuch,  where  pecuniary  mul^s  of  different  quantities 
are  infli£led,  to  their  feveral  proper  heads,  under  which  very 

S  Parr*  iS.    Lord*Rayai.  ihid*  ^  See  page  267. 


(11)  Thefe  di(tiDAions  never  could  have  exifted,  ifthedo^bine 
liad  been  true  that  all  the  game  was  the  property  of  tbe  king ;  for 
in  that  cafe  the  maxini^  In  aquali  jure  fotior  «fi  conditio  f^dentii,  moft 

bive  prevailed. 
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many  of  them  have  been  or  will  be  mentioned ;  or  clfc  to  the 
coUeaions  of  Hawkins^  and  Bum,  and  other  laborious  com^ 
filers.  Indeed,  as  moft  of  thcfc  forfeitures  belong  to  the 
crpwn,  they  may  fcem  as  if  they  ought  to  have  been  refcrrcl 
to  the  preceding  method  of  acquiring  pcrfonal  property^ 
namely,  by  prerogative.  But  as,  in  the  inftance  of  partial 
forfeitures,  a  moidty  often  goes  to  the  informer,  the  poor,  or 
fometimes  to  other  pcrfons ;  and  as  one  total  forfeiture, 
namely  that  by  a  bankrupt  who  is  guilty  of  feteny  by  conpeal- 
ing  his  cSeSts^  accrues  entirely  to  his  creditors,  I  have  there-  £  4at  J 
fore  nude  it  a  diftin£l  head  of  transferring  property. 

QooDs  and  chattels  then  are  totaQy  forfeited  by  conviAvini 
of  iigA  treafan  or  mi/j^rifim  of  treafon  ;  of  petit  treafm  $  o€ 
felony  in  general,  and  particularly  oi felony  defe^  and  of  man* 
JIaugbter  g  nay  even  by  convi£Uon  of  exaifaiU  iomieide '  $  by 
outlawry  for  treafon  or  felony  i  by  conviflion  (^  petit  larceny  t 
h^ fight  in  treafon  or  felony,  even  though  the  party  be  ac* 
quitted  of  the  izGt  \  hjfanding  mi/te,  when  arraigned  of  fe«i 
lony  I  by  drawing  a  weapon  on  a  Judge,  orfriting  any  one  itt 
the  prefence  of  the  hinges  courts ;  by  praemunire  s  by  pretended 
prophecies,  upon  a  fecond  convi£tion ;  by  owling ;  by  the  re^ 
fding  abroad  of  artificers ;  and  by  challenging  to  fight  on  ac* 
Count  of  money  won  at  gaming.     All  thefe  offences,  as  will 
more  fully  appear  in  the  fourth  book  of  thefe  commeotarieSf 
induce  a  total  forfeiture  of  goods  and  chattels* 

^  And  this  forfeiture  commences  from  the  time  fJlcon^iHiom^ 
sot  the  time  of  committing  the  fad,  as  in  forfeitures  of  re^ 
property.  For  chattels  are  of  fo  vague  and  flu£luating  a  na« 
ture,  that  to  affe£t  them  by  any  relation  back,  would  be  at* 
tended  with  more  inconvenience  than  in  the  cafe  of  landed 
eftates :  and  part,  if  not  the  whole  of  them,  mud  be  expend^ 
cd  in  maintaining  the  delinquent,  between  the  time  of  com« 
mitting  the  faft  and  his  convi£lion.  Yet  a  fraudulent  con<« 
veyance  of  them,  to  defeat  the  intereft  of  the  crown,  is  nude 
void  by  (latUte  13  £liz«  c.  5. 
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CHAPTER    TH£    T  WENTY-EIGHTtf* 


OF    TITLE    l^y    CUSTOM. 


A  FOURTH  method  of  acquiring  property  in  things 
perfonali  or  chattels,  is  by  eufloin  :  whereby  a  right 
veft»  in  fome  particular  perfons^  either  by  the  local  ufage  of 
fome  particular  place,  or  by  the  almoft  general  and  univerfal 
nfage  of  the  kingdom.  It  were  endlefs,  (hould  I  attempt  to 
enumerate  all  the  feveral  kinds  of  fpecial  cuftoms,  which  may 
entitle  a  man  to  a  chattel  intereft  in  different  parts  of  the 
kingdom :  I  (hall  therefore  content  myfelf  with  making  fome 
ebfervations  on  three  forts  of  cuftomary  interefts,  which  ob- 
tain pretty  generally  throughout  moft  parts  of  the  nation,  and 
are  therefore  of  more  univerfal  concern ;  viz.  beriots^  tnortu^ 
mrieXf  and  heir'tooms. 

T*  Heriots,  which  were  flighlly  touched  upon  in  a  for- 
mer chapter  %  are  ufually  divided  into  two  forts,  heriot^r- 
victf  and  Yitnot-ctijlom,  The  former  arc  fuch  as  are  due  upon 
a  fpecial  refervation  in  a  grant  orleafe  of  lands,  and  therefore 
amount  to  little  more  than  a  mere  rent  ** :  the  latter  arife 
upon  no  fpecial  refervation  whatfoevcr,  but  depend  merely 
upon  immemorial  ufage  and  cuftom  *^.  Of  thefe  therefore  we 
are  here  principally  to  fpeak :  and  they  are  defined  to  be  a 
cuftomary  tribute  of  goods  and  chattels,  payable  to  the  lord 
of  the  fee  on  the  deccafe  of  the  owner  of  the  land. 

»  pag.  97.  cCo.  Cop.  §  24. 
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The  firft  eRabUfliment,  if  not  introduftion,  of  compu!- 
fory  heriots  into  England,  was  by  the  Danes :  and  we  find 
in  the  laws  of  king  Canute'^  the  feveral  heregeatts  or  herlots 
fpecified,  which  were  then  exafted  by  the  king  on  the  death 
of  divers  of  his  fubjc£l s,  according  to  their  rcfpe£live  digni- 
ties ;  from  the  higheft  eorle  down  to  the  moft  inferior  thegnt 
or  landholder,  Thcfc,  for  the  moll  part,  confifted  in  arms, 
horfcs,  and  habiliments  of  war ;  which  the  word  itfelf,  ac- 
cording to  Sir  Henry  Spelman  °,  fignifies.  Thefe  were  de- 
livered up  to  the  fovercign  on  the  death  of  the  vafal,  w^o 
could  no  longer  ufc  them,  to  be  put  into  other  hands  for  the 
fcrvice  and  defence  of  the  country.  And  upon  the  plan  of 
this  Danifh  eftablifliment  did  William  the  conqueror  faftiion 
his  law  of  reliefs,  as  was  formerly  obfcrved^;  when  he  afcer- 
tained  the  precife  relief  to  be  taken  of  every  tenant  in  chival- 
ry, and,  contrary  to  the  fcodal  cuflom  and  the  ufage  of  his 
own  duchy  of  Normandy,  required  arms  and  implements  of 
war  to  be  paid  inftead  of  money  s.  • 

The  Danifh  compulGve  heriots,  being  thus  tranfmuted 
into  reliefs,  underwent  the  fame  feveral  viciflitudes  as  the 
feodal  tenures,  and  in  focage  eftates  do  frequently  remain  to 
this  day  in  the  fliape  of  a  double  rent  payable  at  the  death 
of  the  tenant :  the  heriots  which  now  continue  among  us, 
and  preferve  that  name,  feeming  rather  to  be  of  Saxon  pa- 
rentage, and  at  firft  to  have  been  merely  difcretionary  ^. 
Thefe  arc  now  for  the  moft  part  confined  to  copyhold  te- 
nures, and  are  due  by  cuftom  only,  which' is  the  life  of  all 
cftatcs  by  copy ;  and  perhaps  are  the  only  inftance  where 
cuftom  has  favoured  the  lord.  For  this  payment  was  origi- 
nally a  voluntary  donation,  or  gratuitous  legacy  of  the  te- 
nant; perhaps  in  acknowlegemcnt  of  his  having  been  ralfcd  a 
degree  above  villenage,  when  all  his  goods  and  chattels  were 
quite  at  the  mercy  of  the  lord  ;  and  cuftom,  w^hlch  has  on  the 
cne  hand  confirmed  the  tenant's  intereft  Jn  exclufion  of  the 

<*  c.  69.  %  LL    CuU.  Ccr.q.  «,  »2,  23,  24. 

c  of  feuds,  r.  iS.  -  fc  LaanbAid.  Pcraisb.  of  K. a:.  402. 

Vol.  II.  K  k  lord's 


424  The   Rights  Book  IL 

lord's  wilK  has  on  the  other  hand  e(tabli(hed  this  difcretional 
piece  of  gratitude  into  a  permanent  duty.  An  heriot  may 
alfo  appertain  to  free  land,  that  is  held  by  fervice  and  fuit 
of  court;  in  which  cafe  it  is  molt  commonly  a  copyhold 
enfranchifedi  whereupon  the  heriot  is  ftill  due  by  cuftom. 
Bra£ion  >  fpeaks  of  heriots  as  frequently  due  on  the  death  of 
both  fpecies  of  tenants:  '*  e/l  quidetn  alia pracftatio  quae  nomi" 
**  natur  her let turn  ;  uhi  tenens^  liber  vel  fervus^  in  niorte  fua 
**  dominum  fttum^  de  quo  tenuerit^  refpicit  de  meliori  averiofuoj 
**  vel  de  fecundo  meliori^  fecundum  diver/am  locorum  confuetudi" 
**  w/»."  And  this  he  adds,.  **  magis  Jit  de  gratia  quam  de 
^^  jure ;^  in  which  Fleta '^  and  Britton  '  agree:  thereby 
plainly  intimating  the  original  of  this  cuftom  to  have  been 
merely  voluntary,  as  a  legacy  from  the  tenant ;  though  novr 
the  immemorial  ufage  has  eftablidied  it  as  of  right  in  the  lord. 

This  heriot  it  fometimes  the  beft  live  beaft,  or  averium^ 
which  the  tenant  dies  poflcfled  of,  (which  is  particularly  de- 
nominated the  villein's  relief  in  the  twenty-ninth  law  of  king 
William  the  conqueror)  fometimes  the  beft  inanimate  good, 
under  which  a  jewel  or  piece  of  plate  may  be  included :  but 
it  is  always  a  perfonal  chattel,  which,  immediately  on  the 
death  of  the  tenant  who  was  the  owner  of  it,  being  afcer- 
tained  by  the  option  of  the  lord "",  becomes  veftcd  in  him  as 
his  property ;  and  is  no  charge  upon  the  lands,  but  merely 
on  the  goods  and  thattels.  The  tenant  muft  be  the  owner 
of  it,  elfe  it  cannot  be  due  j  and  therefore  on  the  death  of  a 
feme-covert  no  heriot  can  be  taken;  for  flie  can  have  no 
ownerfliip  in  things  perfonal".  In  fome  places  there  is  a 
cuftomary  compofition  in  money,  as  ten  or  twenty  (hillings 
in  lieu  of  a  heriot,  by  which  the  lord  and  tenant  are  both 
bound,  if  it  be  an  indifputably  ancient  cuftom :  but  a  new 
compofition  of  this  fort  will  not  bind  the  reprefentativcs  of 
either  party ;  for  that  amounts  *o  the  creation  of  a  new  cuf- 
tom, which  is  now  impoffiblc  o. 

>  /.  2.  c.  36.  ^9.  »  Hob.  60. 

It  /  .3.  r.  iS.  *  Kcilw.  84.    4  Leoa.  1^9. 

*  f.  69.  •  Co.  Cop.  §  31. 
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2.  MoRTtJARiEs  are  a  fort  of  ecclefiaftical  heriots^  being 
a  cuflomarjr  gift  claimed  by  and  due  to  the  minifter  in  very 
many  patiflies  on  the  death  of  his  pari(hioners.  They  feem 
originally  to  have  been,  like  lay  heriots,  only  a  voluntary 
bequcft  to  the  church ;  being  intended,  as  Lyndewode  in- 
forms us  from  a  conftitution  of  archbifhop  Langham,  as  2 
kind  of  expiation  and  amends  to  the  clergy  for  the  perfonal 
tithes,  and  other  ecclefiaftical  duties,  which  the  laity  in  their 
life-time  might  have  neglcdied  or  forgotten  to  pay.  For  this 
purpofe,  after  p  the  lord's  heriot  or  beft  good  was  taken  out, 
the  fecond  beft  chattetwas  referved  to  the  church  as  a  mor- 
tuary :  **J!  decedem  plura  habuerit  animalia^  Optimo  cui  de  jure 
^^  fmrit  debit um  refervatOy  ecclefiae  fuae  fine  dolo^  fraude^  feu 
**  contradiBione  qualibety  pro  recompenfatione  fUbtra^ionis  deci" 
**  marum perfonaliutn^  necnon  et  oblationumyfecundum  melius  afii-^ 
**  mal  refervetur^  pofi  obitum^  profalute  animae  fuae  ^."  And 
therefore  in  the  laws  of  king  Canute  ^  this  mortuary  is  called 
foul-fcot  (ppljrear)  or  fymbolum  animae.  And,  in  purfu- 
ance  of  the  fame  principle,  bjT  the  laws  of  Venice,  where  no 
perfonal  tithes  have  been  paid  during  the  life  of  the  party, 
they  are  paid  at  his  death  out  of  histnerchandize,  jewels,  and 
other  moveables ».  So  alfo,  by  a  fimilar  policy,  in  France, 
every  man  that  died  without  bequeathing  a  part  of  his  eftate 
to  the  church,  which  was  called  dying  ivithout  confeffton^  was 
formerly  deprived  of  chriftian  burial :  or,'if  he  died  inteftate, 
the  relations  of  the  deceafed,  jointly  with  the  biih6p,  named 
proper  arbitrators  to  determine  what  he  ought  to  have  given 
to  the  church,  in  cafe  he  had  made  a  will.  But  the  parlia* 
ment,  in  1409,  redreflcd  this  grievance  ^ 

It  was  antiently  ufual  in  this  kingdom  to  bring  the  mor- 
tuary  to  church  along  with  the  corpfe  when  it  came  to  be  bu- 
ried 5  and  thence "  it  is  fometimes  called  a  corfe-prefent :  a 
term  which  befpeaks  it  to  have  been  once  a  voluntary  dona- 
tion.    However  in  Brafton's  time,  fo  early  as  Henry  III.  we 

F  Co.  Litt.  185.  •  Panormitjn.  ad  Decrctah  /.  3.  f.  20.  c.  ja. 

-^  Provim,  /.  i.  tit,  3.  t  Sp.  L.  b.  28.  c.  41. 

I  '  c  13.  "  Selden.  Hift.  of  tichcs.  Ct  lo.  • 
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find  rt  rivcttcd  Into  an  eftablifhcd  cuftom :  infqmuch  tfeat  the 
hequells  of  heriots  and  mortuaries  were  held  to  be  ncceflary 
ingredients  in  every  teftament  of  chattels.     *•  Imprimu  autem 
*^  debet  q'nlibety  qui  iejlamentumfecer'ity  dominum  fuum  de.  me- 
**  lisri  re  quam  hahuerit  recognofcere  ;  et  poftea  eccleftam  de  alia 
**  meliori  r"  the  lord  mull  have  the  heft  good  left  him  as  an 
heriot  •,  and  the  church  the  fccond  beft  as  a  mortuary.     But 
yet  this  cuftom  was  different  in  different  places  :  "  in  qui-- 
*^  biifdam loc'is  hahet  eccUftn  melius  animal  de  confuetudine ;  in  qui^ 
**  bufdam  fecundum^  *oel  tertium  melius  ;  ei  in  quibufdam  nihil  ^ 
**  ^/  idea  confideranda  eft  conftietudo  losi"^*^     This  cuftom  ftill 
varies  in  diflerent  places,   not  only  as  the  mortuary  to   be 
paid,  but  the  perfon  to  whom  it  is  payable.      In  Wales  a 
mortuary  or  corfe-prefent  was  due  upon  the  death  of  every 
clergyman  to  the  biftiop  of  the  dioccfc ;  till  aboliftied,  upon 
a  recompenfe  given  to  the  biftiop,  by  the  ftatute   12  Aim- 
ft.  2  c.  6.  And  in  the  archdeaconry  of  Chefter  a  cuftom  alio 
prevailed,  that  the  biftiop,  who  h  alfo  archdeacon,  fliouid 
have,  at  the  death  of  every  clergyman  dying  therein,  his 
beft   horfe   or    mare,    bridle,    faddlc,    and   fpur$,    his   beft 
Ijown  or  cloak,  hat,  upper  garment  under  his  gown,  and 
tippet,  and  alfo  his  beft  fignet  or  ring*.     But  by  ftatute  28 
Geo.  n.  c.  6.  this  mortuary  is  dirc(fled  to  ccafe,  and  the  acl 
has  fettled  upon  the  biftiop  an  equivalent  in  it*s  room.     The 
king's  claim  to  many  goods,  on  the  death  of  all  prelates  in 
Erghnd,  fecms  to  be  of  the  fame  nature  :  though  fir.Edwnrd 
Coke  y  apprehends,  that  this  is  a  duty  due  upon  death  and  not 
a  mortuary :  a  diftiaclicn  which  feems  to  be  without  a  differ- 
ence.    For  not  only  the  king's  ccclefiaftical  cliaracler,  as 
fuprcmc  ordinary,  but  alfo  the  fpccies  of  the  goods  claimed, 
which  bear  fo  near  a  rcfcmblance  to  thcfe  in  the  archdeaconry 
of  Chefter,  which  was  an  acknowlcged  mortuary,  puts  the 
.H latter  out  of  difpute.     The  king,  according  to  the  record 
vouched  by  fir  Edward  C(;kc,  is  entitled  to  fix  things  5  the 
biftjop's  beft  horie  or  palfrey,  with  his  furniture  :  his  cloak, 
or  gown,  and  tippet:  his  cup,  and  cover  :  his bafon  and  ewer: 

w  Prirton.  /.  2.  f.  16.    Flc^  /.  3.  r.  57  .         X  i  Inil.  /,9i. 
*-  Cru.  Car.  237. 
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his  gold  ring :  and  laftljr,  his  muta  ca?tt/m,  his  mew  or  kcnnsl 
of  hounds  ;  as  was  mentioned  in  the  preceding  chapter  *. 

This  variety  of  cuftoms,  with  regard  to  mortuaries,  giving 
frequently  a  handle  to  exa<5tions  on  the  one  fide,  and  frauds 
or  expenlive  litigations  on  the  other ;  it  was  thought  proper 
by  ftatute  21  Hen.  Vlil.  c.  6.  to  reduce  them  to  fome  kind 
of  certainty.  For  this  purpofe  it  is  enaftcd,  that  aJl  mortu- 
aries, or,  corfe-prefents  to  parfons  of  any  parifh,  ftiall  be  ta- 
ken in  the  following  manner  5  unlcfs  where  by  cuftom  IcTo  or 
none  at  all  is  due  :  viz.  for  every  pcrfon  who  does  not  leave 
goods  to  the  value  of  ten  naarks,  nothing :  for  every  perfon 
who  leaves  goods  to  the  value  of  ten  marks  and  und'^r  thirty 
pounds,  3/.  4  J.  if  above  thirty  pounds,  and  under  forty 
pounds,  6s,  Sd.  if  above  forty  pounds,  of  what  value  foever 
they  may  be,  loj".  an  no  more.  And  no  mortuary  fliall 
throughout  the  kingdom  be  paid  for  the  death  of  any  feme- 
covert;  nor  for  any  child  ;  nor  for  any  one  of  full  age,  that 
is  not  a  houfekeeper  j  nor  for  any  v/ay faring  mnn  j  but  fuch 
wayfaring  man's  mortuary  fliall  be  paid  in  the  parifli  to  which 
he  belongs.  And  upon  this  ftatute  Hands  the  law  of  mortu- 
aries to  this  day. 

3.  Heir-looms  arc  fuch  goods  and  perfon:;!  chattels,  ai, 
contrary  to  the  nature  of  chattels,  (hall  go  by  fpecial  cuftom 
to  the  heir  along  with  the  inheritance,  and  not  to  the  execu- 
tor of  the  laft  proprietor.  The  termination,  /^pw,  is  of  Sax- 
on original  5  in  which  language  it  fignifies  a  lin/o  or  mem- 
ber*; fo  that  an  heir-loom  is  nothing  elfe,  but  a  limb  or 
xneraber  of  the  inheritance.  They  are  generally  fuch  things 
as  cannot  be  taken  away  without  damagii  ^  or  diin:emberir:g 
the  freehold  :  otherwife  the  general  rule  is,  tlint  no  chattel  in- 
tereftwhatfoever  Ihall  go  to  the  heir,  notwitliftanding  itbeex- 
prefsly  limited  to  a  man  and  his  heirs,  but  fiiall  veft  in  the 
executor^  (i).    But  deer  in  a  real  authorized  park,  fifties  in  a 

«  pag.  41 3.  a  Spelm.  GhJ/:  177.  ^  Co.  Litt.  388. 


(i)  Or  if  any  chattel  be  given  to  a  man  and  the  heirs  of  his 
body,  he  takes  the  entire  and  abfolutc  intcrcft  in  it.     There  have 
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pond)  doves  in  a  dove-houfe,  isfc.  though  in  themfelves  per- 
fonal  chattels,  yet  they  are  fo  annexed  to  and  fo  necefiary 
to  the  well-being  of  the  inheritance,  that  they  (hall  accom- 
pany the  land  wherever  it  vefts,  by  either  defcent  or  pur- 
chafe  c.  For  this  reafon  alfo  I  apprehend  it  is,  that  the  an- 
tient  jewels  of  the  crown  are  held  to  be  heir-looms  ^ ;  for 
they  are  necefTary  to  maintain  the  ftate,  and  fupport  the  dig- 
nity, of  the  fovereign  for  the  time  being.  Charters  likewife, 
and  deeds,  court  rolls,  and  other  evidences  of  the  land,  to- 
gether with  the  chefts  in  which  they  are  contained,  {hall  pafs 
together  with  the  land  to  the  heir,  in  the  nature  of  heir- 
looms, and  (hall  not  go  to  the  executor  "^^  By  fpecial  cuftom 
alfo,  in  fome  places,  carriages,  utenfils,  and  other  houfe- 
hold  inaplements,  may  be  heir-looms^}  but  fuch  cuftom 
muft  be  ftri£tly  proved.  On  the  other  hand,  by  almoft  ge- 
neral cuftom,  whatever  is  ftrongly  affixed  to  the  freehold  or 
inheritance,  and  cannot  be  fevered  from  thence  without  vio- 
lence  or  damage,  **  quad  ab  aedibus  non  facile  revellitur  «,"  is 
become  a  member  of  the  inheritance,  and  ihall  thereupon 
pafs  to  the  heir ;  as  chimney-pieces,  pumps,  old  fixed  or 
dormant  tables,  benches,  and  the  like  ^(  a).  A  very  fimilar  no- 
tion to  which'prevails  in  the  duchy  of  Brabant ;  where  they 
rank  certain  things  moveable  among  thofe  of  the  immoveable 

c  Co.  Litt.  %i  f  Co.  Litt.  i8.  185. 

d  UiJ.  18.  g  Spelm.  Glof,  177. 

c  Bxo.  Ahr.  tit,  cbattehs,  xS*  ^  ii  Mod.  520. 


been  many  fruidefs  attempts  to  make  pi£lures,  plate»  books,  and 

houfehold  furniture,' defcend  to  the  heir  with  a  family  maniion. 

Where  they  are  left  to  be  enjoyed  as  heir-looms  by  the  persons 

who  {hall  refpe£lively  be  in  pofTelfion  of  a  certain  houfe»  or  to  de- 

fcend  as  heir-looms  as  far  as  courts  of  law  and  equity  will  admit, 

the  abfolute  intereft  of  them,  fubje^i  to  the  life-interefts  of  thofe 

who  have  Hfe-eilates  in  the  real  property,  will  veil  in  that  perfon 

who  is  entitled  to  the  fird  eilate  tail  or  edate  of  inheritance,  and 

upon  his  death  that  interell  will  pafs  to  his  peffonal  reprefentative. 

I  Bro,  274.  3  Bro,  10 1. 

[%)  See  p.  281,  n.  10,  <7;7/r. 

kind. 
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kind,  calling  them  bjr  a  very  particular  appellation,  praedia 
volantioy  or  volatile  eftates :  fuch  as  beds,  tables,  and  other 
heavy  implements  of  furniture,  which  (as  an  author  of  their 
own  obferves)  "  dignitatem  ijhm  nacla  funt^  ut  villis^  fylvis^ 
et  afdihuSy  aliifque  praednSj  compareniur  ;  quodfciidiora  mo* 
bilia  ipfis  aedibtts  ex  defiitiatione  patrisfamtlias  cohacrere  w- 
**  deantur^  et  pro  parte  ipfarum  aedium  aejlimentur  ^^ 

Other  perfonal  chattels  there  are,*  which  alfo  defccnd  to 
the  heir  in  the  nature  of  heir-looms,  as  a  monument  or  tomb- 
ftone  in  a  church,  or  the  coat-armor  of  his  anceftor  there 
hung  up,  with  the  pennons  and  other  enfigns  of  honor,  fuit- 
cd  to  his  degree.  In  this  cafe,  albeit  the  freehold  of  the 
church  is  in  the  parfon,  and  thefe  are  annexed  to  that  free-  r  ^29  ] 
hold,  yet  cannot  the  parfon  or  any  other  take  them  away  or 
deface  them,  but  is  liable  to  an  a£lion  from  the  heir''.  Pews 
in  the  church  are  fomewhat  of  the  fame  nature,  which  may 
defcend  by  cuftom  immemorial  (without  any  eccle  fi a  (lical  con- 
currence) from  the  ancedor  to  the  heir  '  (3).  But  though  the 
heir  has  a  property  in  the  monuments  and  efcutcheons  of  his 
anceftors,  yet  he  has  none  in  their  bodies  or  a(hes ;  nor  can 
he  bring  any  civil  aftion  againft  fuch  as  indecently  at  lead, 
if  not  impioufly,  violate  and  difturb  their  remains,  when  dead 
and  buried.  The  parfon  indeed,  who  has  the  freehold  of  the 

^  Stockmans  Jejure devclutiotiis.  c.  3.  k  12  Rep.  105.     Co.  Litt.  iS. 

§16.  '  '  3  Ini^.  Z02.     12  Rep.  105. 


(3)  The  right  to  fit  in  a  particular  pew  in  a  church^arifes  either 
from  prefcription  as  appurtenant  to  a  mefTuage,  or  from  a  faculty 
or  grant  from  the  ordinary,  for  he  ha«  the  difpoiition  of  all  pews 
which  are  not  claimed  by  prefcription.  C/b/,  Cod.  221. 

In  an  adtion  upon  the  cafe  for  a  didurbanceof  the  enjoyment  of 
a  pew>  if  the  plainti^  claims  it  by  prefcription,  he  mud  (late  it  in 
the  declaration  as  appurtenant  to  a  mcfTuage  in  the  pariih.  This 
prefcription  may  be  fuppofted  by  an  enjoyment  for  thirty-fix  years, 
and  perhaps  any  time  above  twenty  years,  i  T,  R.  428*  In  fuch 
an  adlion  againft  the  ordinary,  the  plaintiff  miift  allege  and  prove 
repairs  of  the  pew.  i  ff^iff*  326. 
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folly  may  bring  an  a£lion  of  trefpafs  againft  fuch  as  dig  and 
difturb  ic :  and,  if  any  one  in  taking  up  a  dead  body  fteals  the 
fhroud  or  other  apparel,  it  will  be  felony"  5  for  the  property 
thereof  remains  in  the  executor,  or  whoever  was  at  the  charge 
of  the  funeral  (4). 

But  to  return  to  heir-looms :  thcfc,  though  they  be  mere 
<?hattels,  yet  cannot  be  devifed  away  from  the  heir  by  will ; 
but  fuch  a  devife  is  void  ",  even  by  a  tenant  in  fec-(imple. 
For,  though  the  owner  might  during  his  life  have  fold  or  dif- 
pofed  of  them,  as  he  might  of  the  timber  of  the  eftate,  fince, 
as  the  inheritance  was  his  own,  he  might  mangle  or  difmem- 
ber  it  as  he  pleafed  ;  yet,  they  being  at  his  death  inftantly 
veftcd  in  the  heir,  the  devife  (which  is  fubfequent,  and  not 
to  take  .efFeft  till  after  his  death)  (hall  be  poftponed  tQ  the 
cuftom,  whereby  they  have  already  defcended. 

m  3lnft.  110.  J 2  Rep.  113.  iHal.p.  C.  515.  »  Co.  Litt.  185. 

(4)  It  has  been  determined,  that  jftealing  dead  bodies,  though 
for  the  improvement  of  the  fcience  of  anatomy,  is  an  indi£Uble 
ofFence  as  a  mirdcmeancur ;  it  being  a  pradlice  contrary  to  com- 
mon decency,  and  fliocking  to  the  general  fenlimcnts  and  feelings 
of  mankind,     i  T,  R.  733. 
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OF    TITLE    BY    SUCCESSION,    MAR- 
RIAGE  AND   JUDGMENT, 


1 


N  the  prefent  chapter  we  (hall  talce  into  connderation 
three  other  fpecies  of  title  to  goods  and  chattels. 


V.  The  fifth  method  therefore  of  gaining  a  property  ia 
chattels,  cither  perfonal  or  real,  is  hy  fuccejjlon :  which  is^ 
in  ftri£lnefs  of  law,  only  applicable  to  corporations  aggregate 
of  many,  as  dean  and  chapter,  mayor  and  commonalty,  maf- 
ter  and  fellows,  and  the  like ;  in  which  one  fet  of  men  may^ 
by  fucceeding  another  fet,  acquire  a  property  in  all  the 
goods,  moveables,  and  other  chattels  of  the  corporation. 
The  true  reafon  whereof  is,  becaufc  in  judgment  of  Jaw  a 
corporation  never  dies  :  and  therefore  the  predeceflbrs,  who 
lived  a  century  ago,  and  their  fuccefTors  now  in  being,  are 
one  and  the  fame  body  corporate  *•  Which  identity  is  a  pro- 
perty fo  inherent  in  the  nature  of  a  body  politic,  that,  even 
when  it  is  meant  to  give  any  thing  to  be  taken  in  fucceflion 
by  fuch  a  body,  that  fucceflion  need  not  be  exprefled  :  but 
the  law  will  of  itfelf  imply  it.  So  that  a  gift  to  fuch  a  cor- 
poration, either  of  lands  or  of  chattels,  without  naming  their 
fucceflbrs,  vefts  an  abfolutc  property  in  them  fo  long  as  the 
corporation  fubfifts  ^.     And  thus  a  leafe  for  years,  an  obliga- 

t  4  Rep,  65.  b  Bro.  Ahr,  t,  tfiattt,  90.    Cro<  £lis.  464* 
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tion,  a  jewel,  a  flock  of  flieep,  or  other  chattel  intereft,  will 
veft  in  the  fucccflbrs,  by  fuccefTion,  as  well  as  in  the  idcnti- 
cal  members,  to  whom  it  was  originally  given. 

But,  with  regard  to  fole  corporations,  a  confiderable  dif- 
tinftion  mud  be  made.     For  if  fuch  fole  corporation  be  the 
reprefentatlve  of  ^number  of  perfons  ;  as  the  mailer  of  an 
hofpltal,  who  is  a  corporation  for  the  benefit  of  the  poor  bre- 
thren ;  an  abbot,  or  prior,  by  the  old  law  before  the  reforma- 
tion, who  feprefented  the  whole  convent ;  or  the  dean  of 
fome  antient  cathedral,  who  ftands  in  the  place  of,  and  re- 
prefents  in  his  corporate  capacity,  the  chapter;  fuch  fole 
corporations  as  thefe  have  in  this  refpe£l  the  fame  powers,  as 
corporations  aggregate  have,  to  take  perfonal  property  or 
chattels  in  fucccflion.     And  therefore  a  bond  to  fuch  a  maf- 
ler,  abbot,  or  dean,  and  his  fuccefTors,  is  good  in  law ;  ami 
Ae  fucceflbr  ihall  have  the  advantage  of  it,  for  the  benefit  of 
the  aggregate  fociety,  of  which  he  is  in  law  the  reprefenta- 
live «.     Whereas  in  the  cafe  of  fole  corporations,  which  re- 
prefent  no  others  but  themfelves,  as  bifhops,  parfons,  and 
the  like,  no  chattel  intereft  can  regularly  go  in  fucceiEon : 
and  therefore,  if  a  leafe  for  years  be  made  to  the  bifhop  of 
Oxford  and  his  fuccefTors,  in  fuch  cafe  his  executors  or  ad«^ 
itiiniflrators,  and  not  his  fuccefTors,  ihall  have  it  '^^     For  the 
vroxA  fuccejfori^  when  applied  to  a  pcrfon  in  his  political  capa- 
city, is  equivalent  to  the  M^ord  heirs  in  his  natural ;  and  as 
fuch  a  leafe  for  years,  if  made  to  John  and  his  heirs,  would 
not  veft  in  his  heirs  but  his  executors  ;  fo  if  it  be  made  to 
John  bifhop  of  Oxford  and  his  fucccflbrs,  who  are  the  heirs 
of  his  body  politic,  it  fliall  flill  vefl  in  his  executors  and 
not  in  fuch  his  fuccefTors.  The  reafon  of  this  is  obvious :  for, 
be  fides  that  the  law  looks  upon  goods  and  chattels  as  of  too 
low  and  perifhable  a  nature  to  be  limited  either  to  heirs,  or 
fuch  fuccefTors  as  are  equivalent  to  heirs  ;  it  would  alfo  fol- 
low, that  if  any  fuch  chattel  intereft  (granted  to  a  fole  cor- 
poration and  his  fuccellbrs)  were  allowed  to  defcend  to  fuch 
fuccefTor,  the  property  thereof  mull  be  in  abeyance  from  the 

c  D)er48.     Cro.  £)U.  464.  *  Co,  Litt.  46. 
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death  of  the  prcfent  owner  until  the  fucceflbr  be  appointed : 
and  this  is  contrary  to  the  nature  of  a  chattel  intereft,  which 
-can  never  be  in  abeyance  or  without  an  owner*  j  but  a  nian*s 
Tight  therein,  when  once  fufpcnded,  is  gone  for  ever.  Thi« 
is  not  the  cafe  in  corporations  aggregate,  where  the  right  is 
never  in  fufpence ;  nor  in  the  other  fole  corporations  before* 
mentionedi  who  are  rather  to  be  confidered  as  heads  of  an 
aggregate  body,  than  fubfiiling  merely  in  their  own  right : 
the  chattel'  intereft  tlierefore,  in  fuch  a  cafe,  is  really  and 
fubdantially  veiled  in  the  hofpital,  convent,  chapter,  or 
other  aggregate  body ;  though  the  head  is  the  vifible  perfon 
in  whofe  name  every  aft  is  carried  on,  and  in  whom  every 
intereft  is  therefore  faid  (in  point  of  form)  to  veft.  But  the 
general  rule,  with  regard  to  corporations  merely  fole,  is  this, 
that  no  chattel  can  go  to  or  be  acquired  by  them  in  right  of 
fuccelTion  '• 

* 

TfiT  to  this  rule  there  are  two  exceptions.  One  in  the 
cafe  of  the  king,  in  whom  a  chattel  may  vcft  by  a  grant  of  it 
formerly  made  to  a  preceding  king  and  his  fucceflbrs  ^.  The 
orhcr  exception  is,  where,  by  a  particular  cuftom,  fome 
particular  corporations  fole  have  acquired  a  power  of  taking 
particular  chattel  interefts  in  fucceflion.  And  this  cuftom, 
being  againft  the  general  tenor  of  the  common  law,  muft  be 
ftriftly  interpreted,  and  not  extended  to  any  other  chattel 
interefts  than  fuch  immemorial  ufage  will  ftri£lly  warrant. 
Thus  the  chamberlain  of  London,  who  is  a  corporation  fole, 
may  by  the  cuftom  of  London  take  bonds  and  recognizances  to 
himfelf  and  his  fuccefTors,  for  the  benefit  of  the  orphan's 
fund'^ :  but  it  will  not  follow  from  thence,  that  he  has  a 
capacity  to  take  a  leafefor  years  to  himfelf  and  his  fuccefibrs 
for  the  fame  purpofe  \  for  the  cuftom  extends  not  to  that: 
nor  that  he  may  take  a  bond  to  himfelf  and  his  fucceflbrs,  for 
any  other  purpofe  than  the  benefit  of  the  orphan's  fund ;  for 
that  alfo  is  not  warranted  by  the  cuftom.  Wherefore,  upoa 
the  whole,  we  may  clofe  this  head  with  laying  down  this  ge» 

•  Brownl.  131.  t  jyui*  90. 

f  Co*  Lite.  46.  k  4  Rep.  65.    Cro.  Elix.  $Zs* 
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neral  rule ;  that  fuch  right  of  fucccffion  to  chattels  is  univcr- 
fally  inherent  by  the  common  law  in  all  aggregate  corpora- 
tions, in  the  king,  and  in  fuch  (ingle  corporations  as  repre- 
fent  a  number  of  perfons^  and  may,  by  fpecial  cuOom,  be- 
long to  certain  other  fole  corporations  for  feme  particular 
purpofes:  ahhcugh,  generally,  in  fole  corporations  no  facli 
right  can  exift. 

VI.  A  SIXTH  method  of  acquiring  property .  if^goods 
and  chattels  is  by  marriage ;  wliereby  thbfe  chattels,  which 
belonged  formerly  to  the  wife,  are  by  z£\  of  law  veftt-d  in 
the  hufbr.nd,  with  the  fame  degree  of  property  and  with  die 
Came  powers,  as  the  wife,  when  fjle,  had  over  them. 

This  depends  entirely  on  the  notion  of  an  unity  of  per- 
fon  between  the  hufband  and  wife  j  it  being  held  that  they 
are  one  pcrfon  in  law  *,  fo  that  the  very  bein^  and  exiftence 
of  the  woman  is  fufpenchd  during  the  cover,  ure,  or  entirely 
merged  or  incorporated  in  that  of  the  huflsand.  And  hence 
it  follows,  that  wliatevcr  pcrfonal  proprrty  belonged  to  the 
wife,  before  marriage,  is  by  marriage  abfolutely  veiled  in  the 
hufband.  In  a  real  eftate,  he  only  gains  a  title  to  the  rents 
and  profits  during  coverture :  for  that,  depending  upon  feo- 
dal  principles,  remains  entire  to  the  wife  after  the  death  of 
her  hufband,  or  to  her  heirs,  if  (he  dies  before  him  ;  unlefs 
by  the  birth  of  a  child,  he  becomes  tenant  for  life  by  the  cur- 
tefy.  But,  in  chattel  interefts,  the  fole  and  abfolute  pro- 
perty vefts  in  the  hufband,  to  be  difpofed  of  at  his  plcafure, 
if  he  chufes  to  take  pofTcfTion  of  them :  for,  unlefs  he  reduces 
them  to  pofhjffion,  by  exercifing  fome  a  A  of  owncrfhip  upon 
them,  no  property  vefts  in  him,  but  they  fhall  remain  to  the 
wife,  or  to  her  reprefcntatives,  after  the  coverture  b  deter- 
mined ( I  )• 

'See  book  I.  e.  15. 


( I }  If  he  afligns  her  chof^s  in  aflions  for  a  valuable  couiideratioa 
in  her  lifctimey  and  ihe  furvives,  fhe  is  bound  only  to  the  amount 
of  the  confider.ition»  and  the  reHdue  furvives  to  her.  1  Jfi*  207. 
Cox*s  P.  f^ms,  380.  ■  Bat  if  the  hufband  before  marriage  makes 

a  fettle- 
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There  is  therefore  a  Tcry  confiderable  difference  m  the 
acquifition  of  this  fpeciesof  property  by  tliehufliand,  accord* 
ing  to  the  fubjeft-matter ;  w'z.  whether  it  be  a  chattel  rea!, 
or  a  chattel  ptrfinal :  and,  of  chattels  perfonal,  whether  it 


a  fettlemcnt  upon  the  wife  in  condderadon  of  the  wife's  fortune, 
the  reprefcntative  of  the  hu(band  will  be  entitled  to  all  her  things 
in  a£ti(^  (3  P.  Ifms.  199.)  but  if  it  is  in  confidcration  of  part  of 
the  cilate  only,  the  rcfidue  not  reduced  into  pcneilion  will  furvive 
to  the  wife :  and  where  there  is  a  fettlcment  maJe  equivalent  to 
the  wife^s  fortune,  though  no  mention  be  made  of  her  perfonal 
cflate,  the  hufband*s  reprefcntative  will  be  entitled  to  the  whole. 
See  Mr.  Butler* s  note  to  Co*  Lift,  352.  where  thefe  diftindions  are 
clearly  and  fully  coTlefted.     If  the  hufband  canrtot  recover  the 
things  in  a£lion  of  his  wife  but  by  the  affiflance  of  a  court  of  equity, 
the  court,  upon  the  principle  that  he  who  feeks  equity  muil  do 
equity,  will  not  affill  him  in  recovering  the  property,  unlefs  he 
cither  has  made  a  previous  provifion  for  her,  or  agrees  to  do  it  cut 
of  the  eftate  prayed  for ;  or  unlefs  the  wife  a;^ pears  pcrfo^.ally  ia 
court,  and  confents  to  the  property  bein^  given  to  him.     2  Fff, 
C5'),     Cut  the  court  will  not  dired  the  fortune  in  all  cafes  to  be 
p  lid  to  the  hulband,  though  the  wife  appears  to  cor.fcnr,  where  no 
previous  provifion  whatever  is  maide  upon  her.    2  ^0^-579.    Lord 
Thurlow  has  declared  that  he  did  not  find  it  any  where  decided, 
that  if  the  hulband  makes  an  a6lual  af!ir;"rn?nt  by  contr:i£l  for  a 
valuable  confidcration,  the  alfignee  ftiould  be  bound  to  rx^kt  any 
proviuon  for  the  wife  out  of  the  property  auigncd ;  bat  that  a  court 
of  equity  has  much  greater  confidcration  for  theaflijnm^nt  adually 
made  by  contra^,  than  for  an  ailignment  by  mere  operation  of 
law ;  ibr  as  to  the  latter,  his  lordlhip  declared  it  to  be  his  opinion, 
that  when  the  equitable  intereft  of  the  wife  was  transferred  to  the 
creditor  of  the  hulband  by  mere  operation  of  law,  (as  in  the  cafe  of 
an  allignee  under  a  commilTion  of  bankrupt,)  he  llood  cxaflly  in  the 
place  of  the  hufband,  and  was  fubjeft  prccifely  to  the  fame  equity 
in  rcfpcfl  of  the  wife.   Ccx*s  P.  Wms,  459.     But  it  is  determined, 
the  wife  (hall  have  the  fame  relief,  under  a  general  affignment  by 
the  hufbnnd  of  hisedate  for  the  benefit  of  his  creditors.  4  Bro,  139. 
But  if  the  wife's  fortune  is  paid  to  the  hufband,  or  he  can  receive 
it  without  applying  to  a  court  of  equity,  fuch  a  court  can  give  no 
relief  to  the  wife.     2  Atk.  420.  But,  Co,  Litt,  351.1  rent,  Tr. 
Rf.  504. 

be 
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be  in  poffe/flon^  or  in  aBlon  only.     A  chattel  real  vcfts  in  the 
bufbandy  not  abfolutely,  buty»^  modo.     As,  in  cafe  of  a  leafe 
for  years>  the  huiband  fhall  receive  all  the  rents  and  profits 
of  it,  and  may,  if  he  pleafes,  fell,  furrender,  or  difpofe  of 
it  during  the  coverture  "^ :  if  he  be  outlawed  or  attainted,  it 
'ihall  be  forfeited  to  the  king  ^\  it  is  liable  to  execution  for 
his  debts'":  and,  if  he  furvives  his  wife,  it  is  to  all  intents 
and  purpofcs  his  own  ".     Yet,  if  he  has  made  no  difpoGtion 
thereof  in  his  lifetime,  and  dies  before  his  wife,  he>  cannot 
difpofe  of  it  by  will** :  for,  the  hulband  having  made  no  al- 
teration in  the  property  during  his  life,  it  never  was  trant 
ferred  from  the  wife  \  but  after  his  death  flie  (hall  remain  in 
her  antient  poiTeflion,  and  it  fiiall  not  go  to  his  executors.  So 
it  is  alfo  of  chattels  perfonal  (or  chofcs)  in  aB'ton :   as  debts 
vpon  bond,  contracts,  and  the  like :  thefe  the  huiband  may 
have  if  he  pleafes  v  that  is,  if  he  reduces  them  into  pofleflioii 
by  receiving  or  recovering  them  at  law.     And,  upon  fuch 
receipt  or  recovery,  they  are  abfolutely  and  entirely  his  own ; 
and  fliall  go  to  his  executors  or  adminiftrators,  or  as  he  (hall 
bequeath  them  by  will,  and  fhall  not  revefl  in  the  wife.    But, 
if  he  dies  before  he  has  recovered  or  reduced  them  into  pof- 
fefiioni  fo  that  at  his  death  they  ftill  continue  chofes  in  aB'm^ 
they  ftiall  furvive  to  the  wife ;  for  the  hufband  never  exerted 
the  power  he  had  of  obtaining  an  exclufive  property  in  them  ?. 
And  fo^  if  an  eftray  comes  into  the  wife's  franchife,  and  the 
lufband  feifes  it,  it  is  abfolutely  his  property:  but  if  he  dies 
without  feifing  it,  his  executors  are  not  now  at  liberty  to 
fcife  it,  but  the  wife  or  her  heirs  ^;  for  the  hufband  never 
exerted  the  right  he  had,  which  right  determined  with  the 
coverture.    Thus,  in  both  thefe  fpecies  of  property  the  law  is 
the  fame,  in  cafe  the  wife  furvives  the  hufband  ;  but,  in  cafe 
the  hufband  furvives  the  wife^^  the  law  is  very  different  with 
refpe£l  to  chattels  real  and  chofes  in  aEiion :  for  he  fhall  have 
r  A 2^  1  the  chattel  real  hy  furvivorfliip,  but  not  the  chofe  in  aftioo^ -^ 
except  in  the  cafe  of  arrears  of  rent,  due  to  the  wife  before 

k  Co.  Litt.46.  •  Popb.  5     Co.  Lite.  351. 

I  Hlowd.  163.  pCowLItt.  351. 

*Co.  Litt.  351.  ^Ib'td. 

« Ibid.  300.  r  X  Mod.  186. 
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her  coverture,  which  in  cafe  of  her  death  arc  given  to  the 
hufbaml  by  ftatute  32  Hen.  VIII.  c.  37.  And  the  reafoa 
for  the  general  law  is  this :  that  the  hdfband  is  in  abfolute 
pofleflfion  of  the  chattel  real  during  the  coverture,  by  a  kind 
of  joint-tenancy  with  his  wife }  wherefore  the  law  will  not 
wrcft  it  out  of  his  hands,  and  give  it  to  her  reprefentatives; 
though,  in  cafe  he  had  died  fird,  it  would  have  furvived  to 
the  wife,  unlefs  he  thought  proper  in  his  lifetime  to  al- 
ter the  poffeffion.  But  a  chofe  in  oBion  (hall  not  furvive  to 
him,  becaufe  he  never  was  in  poflefllon  of  it  at  all,  during 
the  coverture  ;  and  the  only  method  he  had  to  gain  poffef- 
fion of  it,  was  by  fuing  in  his  wife's  right :  but  as,  after  her 
death,  he  cannot  (asliufband)  bring  an  aftion  in  her  right, 
becaufe  they  are  no  longer  one  and  the  fame  perfon  in  law, 
therefore  he  can  never  (as  fuch)  recover  the  poffeffion.  But 
he  (till  will  be  entitled  to  be  her  adminiilrator ;  and  may,  in 
that  capacity,  recover  fuch  things  in  a£tion  as  became  due 
to  her  before  or  during  the  coverture  (2), 

Thus,  and  upon  thefe  reafons,  (lands  the  law  between 
hufband  and  wife,  with  regard  to  chattels  real  and  chofes  in 
aclion:  but,  as  to  chattels  perfonal  (or  chofes )  in  poffeffion^ 
which  the  wife  hath  in  her  own  right,  as  ready  money,  jew- 
els, houfehold  goods,  and  the  like,  the  hu(band  hath  therein 
an  immediate  and  abfolute  property,  devolved  to  him  by  the 
marriage,  not  only  potentially  but  in  fa£l,  which  never  can 
again  reveft  in  the  wife  or  her  reprefentatives  *. 

And,  as  the  hufband  may  thus  generally  acquire  a  proper- 
ty in  all  the  perfonal  fubftance  of  the  wife,  fo  in  one  particu- 

«Co.  Lltt.  351. 


(2)  By  29  Car.  II.  c.  3.  f.  25.  the  hufband  fhall  have  adminif- 
trationof  all  bis  wife's  perfonal  eflace,  which  he  did  not  reduce  into 
his  poffeffion  before  her  death>  and  fliall  retain  it  to  his  own  ufe: 
and  if  he  dies  before  adminiilratlon  is  granted  to  him,  or  he  has  re- 
covered his  wife's  property,  the  right  to  it  paffes  to  his  perfonal  re- 
prcfcntativc,  and  not  to  the  wife's  next  of  kin,  i  P.  Ji'ms.  378. 
But,  Co,  Lift.  351. 
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lar  inftance  {tit  wife  may  acquire  a  property  in  fomc  of  her 
hufband's  goods ;  which  ihall  remain  to  her  after  his  death,  and 
not  go  to  his  executors.  Thefe  are  called  her  paraphernalia  \ 
t  43^  3  which  is  a  term  borrowed  from  the  civil  law ',  and  is  derived 
from  the  Greek  language,  fignifying  fomething  over  and  above 
her  dower.  Our  law  ules  it  to  fignify  the  apparel  and  orna- 
ments of  the  wife,  fuitable  to  her  rank  and  degree ;  and  there- 
fore even  the  jewels  of  a  peerefs,  ufually  worn  by  her,  have 
been  held  to  be  paraphernalia  u.  Thefe  fhe  becomes  entitled 
to  at  the  death  of  her  hufband,  over  and  above  her  jointure  or 
dower,  and  preferably  to  all  other  rcprcfentatives  *.  Neither 
can  the  hufband  devife  by  his  will  fuch  ornaments  and  jewels 
of  his  wife  5  though  during  his  life  perhaps  he  hath  the  power 
(if  unkindly  inclined  to  exert  it)  to  fell  them  or  give  them 
away*.  But  if  (lie  continues  in  the  ufe  of  them  till  his 
death,  flie  ftiall  aftewards  retain  them  againft  his  executors 
and  adminiftrators,  and  all  other  perfons  except  creditors 
where  there  is  a  deficiency  of  aflcts  r.  And  her  neceiTary 
apparel  is  protcfted  even  againft  the  claim  of  creditors  *  (3). 

VII.  A  JUDGMENT,  in  confequence  of  fome  fuit  or  ac- 
tion in  a  court  of  juftice,  is  frequently  the  means  of  veiling 
the  right  and  property  of  chattel  interefts  in  the  prevailing 

t  //*.  23.  3.  9-  §  3-  »  Noy's  Max.  c.  49.  Grahme  r.  Ld 

*  Moor.  213.  <  Londonderry.  24  Nov.  1746.     CanC 

^Cro. '  ar.  343.   i  Roll.  Abr.  911,  y  i  P.  \A  mi.  73c. 

S  Leon.  166,  z  Noy's  Max.  c   .-9. 


(3)  The  hufband  may  difpofe  ahfolutely  of  his  wife's  jewels  or 
Other  paraphernelia  in  his  lifetime!  3  Jtk.  394.  And  although 
afcer  his  death  they  arc  liable  to'his  debts,  if  his  perfonal  eilatc  is 
cxhaufted,  yet  the  widow  may  recover  from  the  heir  the  amount  of 
what  fhe  is  obliged  to  pay  in  confequence  of  her  huiband's  {^c- 
cialty  CI  editors  out  of  her  paraphernalia.      1  P.  //////.  730. 

Bat  fhe  is  not  entitled  to  them  after  his  deaih,  if  Hie  his  barred 
hertelf  by  an  agreement  before  marriige  of  every  thing  (he  could 
claim  out  of  his  pprfonal  ellate  either  by  the  coramfln  law  orcuflom. 
%  Aik.  642. 

forty. 


patty.    And  here  we  muft.be  Qpreful  to  diftinguifl|iirbetweeti» 

property^  die  ngl4  of  which  is  before  yefted  in*  the  party» 

and  of  which  only  poffeffim  is  recovered  by  fuit  or  afiion;' 

and  property,  tp  which  a  maii  bqfore  had  no  detenoinate  titk 

or  certain  claim,  but  he  gains  as  well  the  fight  as  the  pofle£» 

fion  by  the  proccfs  and  judgment  pf  the  law.    Of  the  fof^ 

xner  fort  arc  all  debts  and  chofes  in  aSiom  as  if  a  man  givesi 

bond  for  20  L  or  agrees  to  buy  a  horfe  at  a  ftated  fum,  or 

takes  up  goods  of  a  tradetmao  upon  an  implied  contraft  to 

pay  aa  much  as  they  are  reafonaUy  worth :  in  all  thefe  cafe« 

the  right  accrues  to  the  creditor,  and  is  completdy  Tcftedin 

him,  at  the  time  of  the  bond  being  fealed,  or  the  contraA  or 

agreement  made ;  and  this  law  only  gives  him  a  remedy  ter 

xecover  the  pofleffion  of  that  right,  which  already  in  juftice  T  437  1 

belongs  to  him.    But  there  is  alfo  a  fpedcs  of  property  to 

which  a  man  has  not  any  claim  or  title  whatfberer,  till  after 

fuit  commenced  and  judgment  obtained  in  a  court  of  law  t 

where  the  right  and  the  remedy  do  not  follow  each  other,  at 

in  common  cafcs^  but  accrue  at  one  and  the  fame  time  \  and 

where  before  judgment  had,  no  man  can  fay  diat  he  has 

any  abfolute  property,  either  in  pofleffion  or  in  afidon.    Of 

this  nature  are, 

X.  Such  ^penalties  as  are  given  by  particular  ftatates,  to 
be  recovered  on  an  z€6otkpcpular ;  or,  in  other  words,  to  b^^ 
recovered  by  him  or  them  chat  will  fue  for  the  fame.  Such 
as  the  penalty  of  500  /.  which  thofb  perfbns  are  bf  feveral 
aAs  of  parliament  made  liable  to  forfeit,  that,  being  in  par^ 
ticular  offices  or  fituations  in  life,  negle£^  to  take  the  oatha 
to  the  government :  whidi  penalty  b  given  to  him  or  them 
that  will  fue  for  the  fame.    Now  here  it  Is  clear  that  no  pat*  / 

ticuhr  periba,  A  or  B,  has  any  ri^t,  claim,  or  demand,  in 
or  upon  this  penal  fum,  till  after  aAion  brought'  \  for  he 
that  brings  Ms  adion,  and  can  bona  fide  obtain  judgment  firft, 
will  undoubtedly  fecure  a  title  to  it,  in  exclution  of  every 
body  elfe.  He  obtains  an  inchoate  imperfeft  degree  of  pro* 
perty^  by  commencing  his  fuit :  but  it  is  not  conibmmafied 

•  ft.  Lev.  141.  St^.  1169.    Combe  ▼.  Pitt.  B.  R.  Tf-  3  0<o»  lit- 
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till  Judgment  *,  for,  if  any  cdlufion  appeavs,  he  lofes  the  pri* 
ority  he  had  gained  K  But,  otherwife,  the  right  fo  attadies 
in  the  firft  infonnerj  that  the  king  (who  before  a£lion 
brought  may  grant  a  pardon  which  (hall'bc  a  bar  to  all  the 
world)  cannot  after  fuit  commenced  remit  any  thing  but  his 
own  part  of  the  penalty  ^.  For  by  commencing  the  fuit  the 
informer  has  made  the  popular  TL&ion  his  own  prirate  adion, 
and  it  is  not  in  the  power  of  the  crown^  or  of  any  thing  bur 
parliament,  to  releafe  the  informer's  intereft.  This  dbere- 
fore  is  one  inftance,  where  a  fuit  and  judgment  at  law  are 

[  438  ]  not  only  the  means  of  recovering,  but  alfo  of  acquiring, 
property.  And  what  is  faid  of  this  one  penalty  is  equally 
true  of  all  others,  that  are  given  thus  at  large  to  a  common 

"  '  '  informer,  or^o  any  perfon  diat  will  fue  for  the  fame.  They 
are  placed  as  it  were  in  a  ftate  of  nature,  acceffible  by  all  the 
king's  fubjc^ls,  but  the  acquired  right  of  none  of  them : 
open  therefore  to  the  firft  occupant,  who  declares  his  inten- 
tion to  poflefs  them  by  bringing  his  a&ion ;  and  who  carries 
that  intention  into  execution,  by  obtaining  judgment  to  re- 
cover them. 

a*  Another  fpecies  of  property,  that  is  acquired  and 
loft  by  fuit  and  judgment  at  law,  is  that  of  damages  given  to 
m  man  by  a  jury,  as  a  compenfation  and  fatisfa£lion  for  fome 
injury  fuftained ;  as  for  a  battery,  for  imprifonment,  for  flan- 
der,  or  for  trefpafs.  Here  the  plaintiff  has  no  certain  de« 
mand  till  after  verdiA ;  but,  when  the  jury  has  afiefled  his 
damages,  and  judgment  is  given  thereupon,  whether  thej 
amount  to  twenty  pounds  or  twenty  (hillings,  he  inftantlj 
acquires,  and  the  defendant  lofes  at  the  fame  time,  a  right  to 
tKat  fpecific  fum.  It  is  true,  that  this  is  not  an  acquiiitios 
fo  petfe^y  original  as  in  the  former  inftance :  for  here  the 
injure^  party  has  unqueftionably  a  vague  and  indeterminate 
right  to  fome  damages  or  other,  the  inftant  he  receives  the 
injury )  and  the  verdjd  of  the  jurors,  and  judgment  of  the 
court  thereuppn,  do  not  in  this  cafe  fo  property  veft  a  new 
.title  in  liin^$  ju  fix  and  afceitaifi  the  M  one$  they  do  not 

^Sttlv4HeB.  yiX.c.sa  .    c  Crs.  EUs.  138.    xi  Rcf.  (5. 
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give,  but  di/!»ef  the  right.  But,  however,  though  ftridly 
fpeaking  the  primary  right  to  a  fatisfa£lion  for  injuries  is 
given  by  the  law  of  nature,  and  the  fuit  is  only  the  means 
of  afcertaining  and  recovering  that  fatisfa£lion  i  yet,  as  the 
legal  proceedings  are  the  only  vifible  means  of  tiiis  acquift* 
tion  of  property,  we  may  fairly  enough  rank  fuch  damages, 
or  fatisfa£iion  aflefled,  under  the  head  of  property  acquired 
by  fuit  and  judgment  at  law. 

3.  Hither  alfo  may  be  referred,  upon  the  fame  prin-  [  43^  J 
ciple,  all  title  to  colls  and  expenfes  of  fuit }  which  are  often 
arbitrary,  and  left  entirely  on  the  determination  of  die  court, 
upon  weighing  all  circumftances,  both  as  to  the  quafttum, 
and  alfo  (in  the  courts  of  equity  efpecially,  and  upon  mo* 
tions  in  the  courts  of  law)  whether  there  (hall  be  any  cofts  at 
alL  Thefe  cofts  therefore,  when  given  by  the  court  to  either 
party,  may  be  looked  upon  as  an  acquifition  made  by  the 
judgment  of  law. 


^*^ 
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CHAPTER     THE     THIRTIETH. 

OF    TITLE    BY    GIFT,    GRANT, 

AND   CONTRACT. 


WE  are  now  to  proceed^  according  to  the  ordei  marked 
out,  to  the  difcuffion  of  two  of  the  remainingmcthods 
of  acquiring  a  title  to*  property  io  things  perfonal,  which  are 
much  coimeded  togethev,  and  an^¥er  in  feme  meafure  to  the 
conveyances  of  resd  eftates;  being  thoie  by  j^or^tfn/,  and 
by  comraB  :  whereof  the  formcF  vefts  »  property  in  p^ffijj^ony 
the  latter  a  property  in  oEHon. 

VIII.  Gifts  then,  or  grants^  which  axe  the  eighth  me* 
diod  of  transferring  pcrfonal  property^  are  th«s  to  be  diftin* 
guifiied  from  each  other,  that  gifts  are  always  gratuitous, 
graniA  are  i^on  (bme  confideration  or  equiiraleut :  and  they 
maybe  divided,  with  regard  to 'their  fubjcf^-matter,  into 
gifis  or  grants  of  chattels  real^  and  gifts  or  grants  of  chattels 
pcrfonal.  Under  the  head  of  gifts  or  grants  of  chattels  real^ 
may  be  included  all  Icates  for  years  of  land^af&gnments,  and 
Surrenders  of  tho(e  leafes  'y  and  all  the  other  methods  of  con- 
veying an  eftate  lefe>  than  freehold,  which  were  confidered  in 
the  twentieth  chapter  of  the  prefent  book,  and  therefore 
need  not  be  here,  again  repeated :  though  thefe  very  feldom 
carry  the  outward  appearance  of  a  gift,  however  freely  be- 
llowed \  being  wfually  exprefled  to  be  made  in  confideration 
a£  blood,  or  natural  aflFedion,  or  of  fire  or  ten  (hillings  no- 
minally paid  to  the  grantor  \  and  in  cafe  of  leafes,  always  re- 
fcrving  a  rent,  though  it  be  but  a  peppercorn :  any  of  whicR 
conCden^ions  will,  in  the  eye  of  the  law,,  convert  the  gift,  if 
executed^  into  a  grant  \  if  not  executed^  into  a  contract. 

G&AHTS 
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Qrants  br  gifts,  of  <^MXc\s  perfona!^  are  the  a£l  of  tranf* 
ferring  the  right  and  tho  pofleffipn  of  them ;  whereby  one 
man  renounces,  and  another  man  immediately  acquires,  all 
title  and  intereft  therein:  which  may  be  done  either  in  writ« 
ing,  or  by  word  of  mouth  '.attefted  by  fufficient  evidence^    ^ 
of  wiiich  the  delivery  of  poflcifion  is  the  ftrongeft  and  moft 
eflential.    But  this  conveyance,  when  merely  voluntary,  \% 
fomewbat  fufpicious;  and  is  ufually  conftrucd  to  be  fraudu* 
lent,  if  creditors  or  others  become  fufferers  thereby.     Andy 
particularly,  by  ftatute  3  Hen.  VII.  c.  4.  all  deeds  of  gift 
of  goods,  made  in  truft  to  the  ufe  of  the  donor,  (hall  be  void: 
becaufe  otherwife  perfons  might  be  tempted  to  commit  trcafon 
or  felony,  without  danger  of  forfeiture  ;  and  the  creditors  of 
the  donor  might  alfo  be  defrauded  of  their  rights.  And  by  ftib* 
tute  1 3  EUz.  c.  5-  every  grant  or  gift  of  chattels,  as  weU  as 
lands,  with  an  intent  to  defraud  creditors  or  others  ^,  ihall  be 
void  as  againft  fuch  perfons  to  whom  fuch  fraud  would  be 
prejudicial;  but,  as  againft  the  grantor  himfelf,  fliall  ftand 
good  and  effeQuaii  and  all  perfons  partakers  in,  or  privy  to, 
fuch  fraudulent  grants,   ihall  forfeit  the  whole  value  of  the 
gpodsy  one  moiety  to  the  king,  and  another  moiety  to  the 
party  grieved  %  and  alfo  on  convi^on  (hall  fufier  imprifon- 
.ment  for  half  a  yean 

A  TRUE  and  proper  gift  or  grant  is  alvrays  accompanied 
with  delivery  of  pofielfion,  and  takes  ^(kSt  immediately :  as 
if  A  gives  to  B  100  i.,  or  a  flock  of  ihcep,  and  puts  him  ia 
poOei&on  of  them  diredly,  it  is  then  a  gift  executed  in  the 
donee ;    and  it  is  not  in  the  donor's  power  to  retra£l  it^ 
though  he  did  it  without  any  confideration  or  reccMnpence  ^ ; 
unlefs  it  be  prejudicial  to  creditors;   or  the  donor  were 
under  any  legal  incapacity,  as  infancy,  coverture,  durefs,  or 
the  like ;  or  if  he  were  drawn  in,  circumvented^  or  impofed 
upon,  by  falfe  pretences,  ebriety,  or  furprize.    But  if  the 
gift  does  not  take  eflre£V,  by  delivery  of  immediate  poflMfioti, 
\t  is  then  not  properly  a  gift,  but  a  contra^ :  and  this  a  man 

•Pttlu  S  ST".  *  See  3  R«p.  St.  c  Jeak.  109. 
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cannot  be  compelled  to  perfornti  but  upoa  good  mi 
fuflficient  conGderation ;  as  we  fliall  fee  under  our  next 
divi(ion(i). 

IX.  A  CONTRACT,  which  ufually  conveys  an  mtcrcft 
merely  in  a£lioni  is  thus  defined :  '*  an  agreement  upon 
"  fuiHcient  confiderationi  to  do  or  net  to  do  a  particular 
«*  thing."  From  which  definition  there  ariie  three  points  to 
be  contemplated  in  all  contra  As  j  i.  The  agreement :  a.  The 
'conjideration :  and  3.  The  thing  to  be  done  or  omitted^  or  the 
different  fpecies  of  contraAs. 

*  First  then  it  it  an  agreement,  a  mutual  bargain  or  con- 
vention }  and  therefore  there  muft  at  leaft  be  two  contra£i- 
ing  parties,  of  fufficient  ability  to  make  a  contrad :  as  where 
Acontra£b  with  B  to  pay  him  too/,  and  thereby  transfers 
-«  property  in  fuch  fum  to  B.  Which  property  is  however 
not  in  pofiefliion,  but  in  a£lion  merely,  and  recoverable  hj 
fuit  at  law }  wherefore  it  could  not  be  transferred  to  anodier 
perfon  by  the  ftridi  rules  of  the  ancient  common  law ;  for  no 
cio/ein  aAion  could  be  affigned  or  granted  over**,  becaufe 
it  was  thought  to  be  a  ^eat  eticouragement  to  litigioufnefsi 
if  a  Tfitii  were » allowed  to  make  over  to  a  ftranger  his  right 
of  going  to  law.  But  this  nicety  is  now  dtfregarded  :  though, 
in  compliance  with  the  antient  principle,  the  form  of  af- 
(igning  a  cko/e  in  a£tion  is  in  the  nature  of  a  declaration  of 
•  truft,  and  an  agreement  to  permit  the  alfignee  to  make  ufe  of 
the  name  of  the  aflignor,  in  order  to  recover  the  poflcflion. 
And  therefore,  when  in  common  acceptation  a  debt  or  bond 
I  is  {aid  to  be  aiEgned  over,  it  muft  ftill  be  fued  in  the  original 
creditor's  name;  the  perfon  to  whom  it  is  transferred^  being 

^  Co.  Utt.  a  14, 
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(1)  If  a  man  fells  goods  and  fttU  contiooes  in  ppfleffion  as  vifibfe 
owner,  the  fale  is  fraudulent,  and  void  againft  creditors,  a  T.  R^ 
596.  But  ths  fale  or  mortgage  of  a  (hip  at  fea  is  valid,  if  the  grand 
bill  of  fale  be  delivered  to  the  vendee  er  mortgagee,  and  he  take 
po/Teilion  th^  firA  opportunity  after  the  (hip  anives.in  port,  s  T.  R- 
462. 
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raftber  an  attcamey  than  an  ai&gnee.  But  tbe  king  is  an  cx^ 
ception  to  this  general  ruk;  for  he  might  always  either  grant 
pr  receive  a  chofi  in  adion  by  aflignment  * :  and  our  courts  of 
equity,  conGdering  that  in  a  commercial  country  almoft  all 
perfonal  property  muft  necefTarily  lie  in  contraft,  will  prote£l 
the  aflignment  of  a  cbefe  in  a£lion,  as  much  as  the' law  will 
that  of  zchofi in  pofieflion  ^ 

This  contraft  or  agreement  may  be  either  exprefs  or  im-  [  443  J 
plied.  Exprtff  contrails  are  where  the  terms  of  the  agree- 
ment are  openly  uttered  and  avowed  at  the  time  of  the  male*' 
ingy  as  to  deliver  an  ox»  or  ten  load  of  timberi  or  to  pay 
a  dated  price  for  certain  goods.  Implied  are  fuch  as  reafon 
and  juftice  difbtC)  and  which  therefore  the  law  prefumes 
that  every  man  undertakes  to  perform.  As,  if  I  employ  a 
perfon  to  do  any  bufinefs  for  me,  or  perfonh  any  work ;  the 
law  implies  that  I  undertook,  or  contracted,  to  pay  him  as 
much  as  his  labour  deferves.  If  I  take  up  wares  from  % 
tradefman,  without  any  agreement  of  price,  the  law  con-' 
dudes  that  I  contra£^ed  to  pay  their  real  value.  And  there  is 
alfo  one  fpecies  of  implied  contrails,  which  runs  thibugh 
and  is  annexed  to  all  other  contra&s,  condidons,  and  cove- 
nants, viz.  that  if  I  fail  in  my  part  of  the  agreement,  I  ihall 
pay  the  other  party  fuch  damages  as  he  has  fuftained  by  fuch' 
my  negleft  or  ref ufal.  In  fhort,  almoft  all  the  rights  of  per- 
fonal property  (when  not  in  aAual  poflellion}  do  in  great 
meafuxe  depend  upon  conti^a&s  of  one  kind  or  other,  or  at 
leaft  might  be  reduced  under  Ibme  of  them :  which  indeed  is 
the  method  taken  by  the  civil  law  \  it  living  referred  the 
greateft  part' of  the  duties  and  rights,  which  it  treats  of,  to 
the  head  of  obligations  ex  cpntraffu  and  fua/l  ex  coniraffuK 

A  CONTRACT  may  alfo  be  either  execmUd^  as  if  A  agrees  to 
change  horfes  with  B,  and  they  do  it  immediately  %  in  which 
cafe  the  poflefiion  and  the  right  are  transferred  together :  or  it 
may  be  exeeatery^  as  if  they  agree  to  change  next  week}  here 

•Dyer.' 30.  Ut9^  Ah»  th,  ekopf 'm         f3P.WAfl.199.  "* 
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tb«  right  oidf  yeib^  an4  theirredprocal  property  in  each  other^ 
.    korie  is  not  in  poffieiScm  but  in  stStion  \  for  a  contrail  executed 
(which  iiSu%  nothing  from  a  grant)  conveys  a  cbofe  in  ^Jpf* 
fon  i  a  contract  ettecutorj  conreys  only  a  cbrfe  in  a&im, 

HAVind  thus  flicwn.the  general  nature  of  a  contrail,  ve 
are,  fecondly,  to  proioeed  to  the  cvnjderatkn  upon  which  it  ia 
founded ;  or  the  reafon  which  moves  the  contradling  party  to 
I  444  3  ^nter  into  the  contrafl.  <<  It  is  an  agreement,  npon/ufident 
*<  fof^deratiM"  The  civilians  hold,  that  in  all  contrads. 
Other  exprefa  or  implied,  there  muft  be  fomething  given  in 
cxchaoge,  Ibmething  that  is  mutual  or  reciprocal  ^.  This 
thing,  which  is  the  price  or  motive  of  the  contrad,  ^e  call 
^e  confidtration :  and  it  muft  be  a  thiog.lawful  in  itfelf,  or 
die  the  contrad  is  void*  A  good  coniideration,  we  have  be- 
fore feen'j  is  that  of  blood  ot  natural  affe&ion  between  near 
idations^  the  fatisfadion  accruing  from  which  the  law 
^eems  an  equivalent  foir  whatever  benefit  may  move  from 
one  relation  to  another  J»  This  confideration  may  femetimes 
(lowever  be  fet  afide,  and  the  contradi  become  void,  when  it 
tends  in  it's  eonfequenoes  to  defraud  creditors  or  other  third 
perfonsof  their  juft  rights*  But  a  contract  for  any  vahaUe 
confideration»  as  for  marriage,  for  money,  for  work  done,  or 
for  other  reciprocal  contrads,can  never  be  impeached  at  law ; 
tnd,  if  it  be  of  a  lufficient  adequate  value,  is  never  fet  afide 
In  equity :  ibc  the  perfon  contraAed  with  has  then  given  an 
fquiratent  in  feoompenfe,  and  is  therefore  as  much  an  owner, 
9f  a  creditor,  as  wy  other  peifon* 


T9BS9  valuable  ODqfiderationa  are  divided  by  the  civifi* 
ans^  into  four  ipecies.  i.  i^  ut  its :  as  n^h^i  I  give  mo- 
ney or  goods,  on  a  contraA  that  I  fliall  be  repaid  money  or 
faods^  them  again.  Of  this  kind  are  all  lodns  of  money 
ypon  bcii^<^  or  proinife  of  repayment ;  and  aQ'lales  of  goods, 
in  whidlpL  tliere  is  either  an  exprefs  contni£i  to  pay  (b  much 

A  &  9mit&B»'coirtraStlirtf  Jive  tfomi'*  t  page  297. 

^ethjhi  imumiuuh^ftnme^  ^mf%         i  3  R«P«  >!• 
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for  them,  or  elfc  the  law  InipHes  a  contraft  to  pay  fo  much 
as  they  are  worth.     2.  The  fecond  fpecies  iSjfachy  utfa-- 
etas :  aSy  when  I  agree  with  a  man  to  do  his  work  for  him^  if 
he  will  do  mine  for  me ;  or  if  two  perfons  agree  to  marry  to- 
gether ;  or  to  do  any  other  poiitive  a£lG  on  J^h  fidesi.    Or» 
it  may  b;  to  forbear  on  one  fide  on  confideratiou  qf  fometlung 
done  on  the  other  ^  as,  that  in  confideration  A,  the  teuxat^ 
will  repair  his  houfe,  B|  the  landlord,  will  not  fuc  him  lox 
wafle.    Or,  it  may  be  for  mutual  forbearance  on  both  fides  % 
as,  that  In  confideration  that  A  will  not  trade  to  Lilbpn^  B  £  44S  3 
vrill  not  trade  to  Marfeities ;  fo  as  to  avoid  Interfering  with 
each  other.     3.  The  third  fpecies  of  confideration  x&facio^  ut 
4es :  wliena  man  agrees  to  perform  any  thing  for  a  price^ 
cither  fpecifically  mentioned,  or  left  to  tbe  determination  of 
the  law  to  fet  a  value  to  it.     And  when  a  fervant  hires  hun«> 
felf  to  his  mailer  for  certain  wages  or  an  agreed  fum  of  mo- 
ney :  here  the  fervant  contra£ks  to  do  his  mafter'sfervice^in 
order  to  earn  that  fpecific  fum.     Otherwife,  if  he  be  hired 
generally ;  for  then  he  is  under  an  Implied  contract  to  perform 
this  fervice  for  what  it  (hall  be  reafonably  worth.    4.  Tl» 
fourdi  fpecies  is,  da,  ut  facias  :  which  is  the  direct  counter* 
part  of  the  preceding.     As  when  I  agree  with  a  fervant  t9 
give  him  fuch  wages  upon  his  performing  fuch  work :  which, 
we  fee,  is  nothing  elfe  but  the  la({  fpecies  inverted  \  iatfarvug 
facity  ut  herus  dtt,  and  herus  dat,  utfervusfaciat. 

A  coNSiDEKATioN  of  fomc  fort  or  other  is  fo  abfoftitely 
jieceiTary  to  the  forming  of  a  contrad,  that  a  nudum puBuwi^ 
ox  agreement  to  do  or  pay  any  thing  on  one  fide,  without  anj 
compenfation  on  the  other^  is  totally  void  in  law :  anda  maa 
cannot  be  compelled  to  perfospi  it^  ( 2).  As  if  one  man  pxofnifet 

1  Di  &  St.  4.  a.  c:  14. 


"•■w*.^ 


>  (a)  See.a  very  kamed  difiertatioift  upon  tiiis  pflrflage»  and  the 
-learned  Judge's  obfervation  and  reference  upon  a  wUtmpaStm 
in  the  prfQcding  page,  by  Mr.  Fanbbaqae  ia  his  edition  of  the 
Treadfe  of  £^ty » «  voL  p.  506.  That  learned  ^codciain  abas- 
4W(^  proves  that  a  confideration  was  not  neccflary  to  confiitate  a 
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to  give  another  loo/.  here  there  is  nothing  contraded  foroi 
l^ren  on  the  one  (rde,  and  therefore  there  is  nothing  binding 
on  the  other.  And,  however  a  man  may  or  may  not  be 
bound  to  perform  it»  in  honour  or  confcience,  which  the  mu- 
nicipal laws  do  not  take  upon  them  to  decide  ^  certainly  thefe 
municipal  laws  VxU  not  compel  the  execution  of  what  he  had 
no  vifible  inducement  to  engage  for  :  and  therefore  our  law 
has  adopted  ^  the  maxim  of  the  civil  laW,  that  ex  nudopado 
mn  oritur  alila.  But  any  degree  of  reciprocity  will  prevent 
t]ie  pa£l  from  being  nude :  nay,  even  if  the  thing  be  found- 
'■^cid  on  a  prior  moral  obligation,  (a3  a  promife  to  pay  a  juft 
debt,  though  barred  by  the  ftatute  of  limitations)  it  is  no 
longer  nudum  paflum  ( 3  )•   And  as  this  rule  was  principally  eft  a- 

wBr>«  Abr.  tit,  dette.  79.  Siilk.  129.  »  Cod,  1.  3*  1 3.  &  5. 14.  i> 


binding  eontra£V  m  the  civil  law ;  and  he  concludes,  that  **  from  a 
'*  view  of  the  dfflFerent  modes  by  which  an  obligation  could  be 
^  created  by  the  civil  law,  it  appears  that»  without  any  confider- 
**  Mfon,  a  verbal  agreement  or  promife  might,  in  refped  of  cer- 
•«  tiiin  prefcribed  folemnittes,.  acquire  a  binding  force  and  legal 
•*  validity  %  and  further,  that  for  want  of  a  coniideradon,  a  writ- 
'<  ten  acknowledgment  of  a  debt  might  be  avoided ;  and  that 
**  though  a  confideration  was  alleged  in  writing,  h  might  be  dc- 
^  nied.  If  then  it  be  aflced,  what  was  a  nuJum  faSum  by  the  civH 
<'  taw  f  I  fiiould  fubmit  that,  from,  the  above  obfervations,  it  t^ 
^  pears  to  have  been  an  undertaking  to  give  or  to  do  (bme  partica- 
*'  lar  thing  or  a£l,  which  nequi  mtrbis prafcrlfiii  fiUmmhus  vtfiitm 
"  Jit^m^utfaQo  out  datiom  ni  trtafot  in  cwtraSum  imumnaiwn" 

(5)  Where  a  man  is  under  a  moral  obligation  which  no  cour; 
ef  law  or  equity  can  enforce,  and  promifes,  the  honefly  and  rec- 
titttde  of  the  thing  is  a  confideration.  As  if  a  man  promife  to 
pay  a  juft  debt,  the  recovery  of  which  is  barred  by  the  ftatnte  of 
limitations ;  dr  if  8man,afte/  he  comet  of  age,  promifes  to  pay  a 
meritorious  debt  contraAed  during  his  minority,  but  not  for  necef- 
iaries ;  or  if  a  bankrupt,  in  affluent  circumftanccs  after  hb  cerd- 
ficate,  promtfes  to  paytfae  whole  of  his  debts ;  or  if  a  roan  promife 
to  perform  a  fccret  tnift,  or  a  tnift  void  for  want  of  writing  by  the 
fiatute  of  frauds. 

In  iuch  and  many  other  infiances,  though  the  promEfe  gives  a 
compulfory  remedy  where  there  was  nant  beibre,  either  in  Ia«r  or 

.efirity, 
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bIKhed,  to  avoid  tht  inconvenience  that  would  arife  from  fet- 
ting  up  mere  verbal  promifes,  for  which  no  good  reafon  could 
be  ailigned  <>,  it  therefore  does  not  hold  in  fome  cafe$,  where  [  446  j 
fuch  promife  is  authentically  proved  by  written  documents. 
For  if  a  man  enters  into  a  voluntary  bondj  or  gives  a  promif- 
fory  notCi  he  (hall  not  be  allowed  co  aver  the  want  of  a  conG- 
deration  in  order  to  evade  the  payment :  for  every  bond  from 
the  folemnity  of  the  inftrument ',  and  every  note  from  the 
fubfcription  of  the  drawer  ^  (4),  carries  with  it  an  internal  evi- 
dence of  good  conflderation.  Courts  of  jufllce  will  there-- 
fore  fupport  them  bothj  as  againll  the  contractor  himfelf  ^  but 
|iot  to  the  prejudice  of  creditors^  or  Grangers  to  the  contra£t« 

We  are  next  to  confider,  thrrdly^  the  thing  agreed  to  be 
done  or  omitted.  '<  A  contra£l  is  an  agreement,  upon  fuf- 
"  ficient  confideratioUj  to  do  or  not  to  do  a  particular  thing.** 
The  mpft  ufual  contrafts,  whereby  the  right  of  chattels  per- 
fonal  may  be  acquired  in  the  laws  of  England,  are,  1.  That 
oifale  or  exchange,  2.  That  df  bailment,  3.  That  of  hiring 
and  borrowing.     4.  That  otdebt. 

s.  Sale  or  exchange  is  a  tranfmutation  of  property  from 
one  man  to  another,  in  confideration  of  fome  price  or  recom- 
penfe  in  value :  for  there  is  no  fale  without  a  recompcnfe  1 
there  muft  be  quid  fro  quo  \  If  it  be  a  coxumutatioo  of  goods 

"  Pbwd.  30S,  309.  4  Lord  Raym.  760. 

F  Hardr.  %eo,     j  Ch.  Rep.  1 57.  *  Noy^s  Max.  c.  ^, 

~         ,   ■     -  -  ■  ■  .  ■    ■ 

eqttity*  yet  as  the  projnife  b  only  to  do  what  an  boneft  man  ooght 
to  do»  the  tics  of  confcience  upon  an  upright  man  are  a  fuffident 
coniideration.     I*d*  Mansfield,  1  Cowp:  290. . 

(4}  Mr.  Fonblanqae,  in  his  difcuflion  of  the  fubjcA  of  confider- 
atioD»  referred  to  in  tbe  lalt  note  hot  one>  has  taken  notice  of  this 
inaccoracy :  he  fays,  what  certainly  is  fully  eftabKibed,  <'  that  the 
«'  want  of  confidera^on  cannot  be  averred  by  the  maker  of  a  note, 
««  if  the  adion  be  brought  by  an  tndorfee ;  but  if  the  a£lion  be 
-  if  brought  by  the  payee,  the  want  of  confideration  is  a  bar  to  tEe 
*f  plaintiff's  recoverfaig  upon  it**'  i  Stra.  674.  Bull.  M  P.  ^74. 

for 
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for  goods,  It  Is  more  properly  an  excharigc;  bttt>  if  it  be  ;^ 
transferring  of  goods  for  money,  it  is  called  zfale :  which  U 
a  method  of  exchange  introduced  for  the  convenience  of  man* 
kind,  by  eftablithing  an  univerial  medium,  which  may  be 
exchanged  for  all  forts  of  otiier  property  ;  whereas  if  goods 
vere  only  to  be  exchanged  fmr  goods,  by  way  of  barter,  it 
iroutd  be  difficult  to  adjuft  the  refpedlive  values,  and  tk 
carriage  would  be  intolerably  cumberfome.  All  civilized 
nations  adopted  therefore  very  early  the  ufc  of  moneys  forwc 
find  Abraham  giving  **  four  hundred  fhekels  of  filver,  cur- 
**  rent  money  with  the  merchant,"  for  the  field  of  Macbpc- 
lah':  though  the  pra.£lice  of  exchange  dill  fubfifts  among 
(bveral  of  the  favage  nations.  But  with  regard  to  the  /owof 
\  ^7  J  &Ies  and  exchanges,  there  is  no  difference.  I  (hall  therefore 
treat  of  them  both  under  the  denamination  of  fales  onlv ;  and 
iball  confider  their  force  and  efie£l,  in  the  fir  ft  place  whae 
the  vendor  balb  in-  himfelf,  and  fecondly  where  he  baib  nU 
the  property  of  the  thing  fold. 

Where  the  vendor  Bath  .in  himfelf  the  property  of  the 
goods  ibid,  he  hath  the  liberty  of  difpofing  of  them  to  whom 
ever  he  pleafes,  at  any  tine,  and  in  ?ny  manner :  tudcfs 
judgment  has  been  obtained  againil  him  for  a  debt' or  ii» 
mages,  and  the  writ  of  execution  is  actually  delivered  to  the 
Iberiff.  For  then,  by  the  ftatute  of  frauds  f,  the  fale  (halt  be 
looked  upon  as  fraudulent,  and  the  prtqperty  of  the  goods  iball 
be  bound  to  anfwer  the  debt^  from  d^e  time  of  delivering 
the  writ.  Formerly  it  was  behind  from  the  /g/?/,  or  ifltungt 
of  the  writ%  and  any  fubfequent  fale  was  fraudulent;  but 
the  law  was  thus  altered  in  favour  of  pttrcbafort^  though  it 
llill  remains  the  fame  between  the  partia  r  and  therefore  if 
a  defendant  dies  after  the  awarding  and  before  the  delivery 
of  the  writ,  his  goods  are  bound  by  it  in  the  hands  of  bis 
executors^  (5). 

•  C«i«  c.  ftj.  ▼•  id.  t  S  %tn,  171.    1  Mo4  !%%• 

i  29  Car.  li.  c.  3.  ^  Combe  33.  la  Mod.  5.  7  yioi»  9>- 

(5)  If  two  writs  are  delivered  to  the  fheriflF  on  the  fame  day, 
hi  15  boond  to  execute  the  firii  which  he  receives ;  bat  if  he  levies 

and 
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If  a  man  agrees  with  another  for  goods  at  a  certain  price^ 
he  may  not  carry  them  away  before  he  hath  paid  for  them  ^ 
for  it  is  no  fale  without  paymentj  unlefs  the  contrary  be  ex- 
prefsly  agreed.  And  thereforci,  if  the  vendor  fays,  the  price 
of  a  bead  is  four  pounds,  and  the  vendee  fays  he  will  give 
four  pounds,  the  bargain  is  ftruck }  and  they  neither  of  them 
are  at  liberty  to  be  off,  provided  immediate  pofieflion  be  ten- 
dered by  the  other  fide.  But  if  neither  the  money  be  paid, 
nor  the  goods  delivered,  nor  tender  made,  nor  any  fubfequent 
agreement  be  entered  into,  it  is  no  contrad,  and  the  owner 
may  difpofe  of  the  goo<ls  as  he  pleafes  \  But  if  any  part 
of  the  price  is  paid  down,  if  it  be  but  a  penny,  or  any  por- 
tion  of  the  goods  delivered  by  way  of  earuejl  (which  the 
civil  law  calls  arrha^  and  interprets  to  be  *<  emptlonis^veniitU  [  44$  ] 
*'  onis  ccntra&ae  argutnentum  V'  the  property  of  the  goods  is 
abfolutely  bound  by  it :  and  the  vendee  may  recover  the  goods 
by  aftion,  as  well  as  the  vendor  may  the  price  of  them  '(6). 
And  fuch  regard  does  the  law  pay  to  eameft  as  an  evidence  of 
a  contrad,  that,  by  the  fame  ftatute  29  Car.  II*  c.  3.  no  cor« 
trad  for  the  fale  of  goods,  to  the  value  of  10/.  or  more,  (hall 

«  Hob.  41.    Noy^s  M«*  c.  4».  x  Noy.  \b\d. 

«  up.  3.  ttt*  04. 
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and  fells  under  the  fecond»  the  fale  lo  a  vendee,  without  notice  of 
the  id^  \i  irrevocable,  and  the  fheriff  makes  himfelf  anfwerable  to 
both  parties.  1  Salk.  320.  i  T*.  Jt.  729^ 

(6)  The  property  does  not  feem  to  be  aB/oiuuly  ioutui  by  the 
evneft ;  for  lord  Holt  has  laid  down  the  following  rules,  wx. 
That  notwiihftanding  the  earoeft,  the  money  znuft  be  paid  upon 
fetching  away  the  goods»  becaufe  no  other  time  fo^  payment  is 
appointed ;  that  earned  only  binds  the  bargain,  and  gives  the 
party  a  right  to  demand  ;  but  then  a  demand  without  the  pay* 
^  ment  of  the  money  is  void ;  that  after  earaeft  given  the  vendor 
*'  cannot  fell  the  goods  to  another,  without  a  defiiolt  in  the  vendee ;: 
^  and  therefore  if  the  vendee  does  not  come  and  pay,  and  take  the 
^  goods,  the  vendor  onght  to  go  and  requeft  him ;  and  then  if  h« 
**  does  not  come  and  pay,  and  take  away  the  goods  in  convenient 
'<  tim^.  the  agreement  is  diifolved,  and  he  b  at  liberty  to  fell  them 
^  to  any  other  pcrfon.'*  1  Sa/Jt,  1 1 1, 
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be  validy  unlefs  the  buyer  a£lually  receives  part  of  the  goods 
fold)  by  wdy  of  eameft  on  his  part ;  of  unlefs  he  gives  part  of 
the  price  to  the  vendor  by  way  of  eameft  to  bind  the  bargain , 
or  in  part  of  payment ;  or  unlefs  fome  note  in  writing  be 
made  and  figned  by  tlie  party,  or  his  agent,  who  is  to  be 
charged  with  the  contract.  And,  with  regard  to  goods  under 
the  value  of  jo/,  mo  contraS  or  agreement  for  the  fate  of 
them  (hall  be  valid,  unlefs  tlic  gooils  arc  to  be  delivered  within 
(One  year,  or  unlefs  the  contradl  be  made  in  writing,  and  figned 
by  the  party^  or  his  agent,  who  is  to  be  charged  therewith  (7). 
Antiently,  among  all  the  northern  nations,  fiiaking  of  hands 
was  held  neceflary  to  bind  the  bargain }  a  cuftom  which  we 
ftiU  retain  in  many  verbal  contra£ls.     A  fale  thus  made  was 
called  band/ale  J  *^  vendhioper  mutuam  tnanuum  cwnpkxtonem  ^  / 
till  in  procefs  of  time  the  fame  word  was  ufed  to  fignify  the 
price  or  earneft,  which  was  given  immediately  after  the  (hak* 
ing  of  hands,  or  inftead  thereof. 

As  ibon  as  the  bargain  is  ftruct,  the  property  of  the  goods 
is  transferred  to  the  vendee,  and  that  of  the  price  to  the  ven- 
dor ;  but  the  vendee  cannot  take  the  goods,  until  he  tenders 
the  price  agreed  on  '.  But  if  he  tenders  the  money  to  the 
vendor,  and  he  refufes  it,  the  vendee  may  feize  the  goods^  or 
have  an  aAion  againft  the  vendor  for  dcuining  them.  And 
(y  a  regular  fale,  without  delivery,  the  property  is  (b  ab- 
folutely  vefted  in  the  vendee,  that  if  A  fells  a  horfe  to  B 
for  10/.  and  B  pays  him  earned,  or  (igns  a  note  in  writing 
of  the  bargain  ;  and  aften^-ards,  before  the  delivery  of  the 

r  Sttetfihook  dejurt  Cbtbf  /.  2.  «.  5.  s  Hob.  4r. 

(7)  It  is  fully  eftablilhed,  that  conb'afU  for  goods  which  are  not 
to  Be  delivered  immediately,  are  not  within  the  ilatute,  and  are 
binding  without  a  writing;  as  an  agreement  to  take  a  carria^ 
when  it  is  built,  and  the  like.  J^Burr.  aioi*  And  this  is  binding* 
chough  in  fa£b  the  carnage  is  not  delivered  within  the  year;  bat  if 
die  original  agreement  wa5,  that  it  (hould  not  at  any  event  be  de- 
Svered  till  after  a  year,  then  the  contraft  will  not  be  valid  unlets  it 
ii  reduced  into  vvriting. 

hor(c 
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horfe  or  moi\ey  paid,  the  horfe  di^s  in  the  vendot's  cuf- 
tody;  ftill  he  is  entitled  to  the  money,  becaufe,  by  the 
contraAi  the  property  was  in  the  vendee  *•  Thus  may  pro- 
perty in  goods  be  transfened  by  fale,  where  the  vendor  hatb 
fuch  property  in  himfclf. 

But  property  may  alfo  in  fome  cafes  be  transferred  by  fale. 
though  the  vtnAoT  iatb  mnf  at  all  in  tlie  goods :  for  it  is  ex* 
pedient  that  the  buyer,  by  taking  proper  precautions,  may  at 
all  events  be  fecure  of  his  purchafe ;  otherwife  all  commerce 
between  man  and  man  muft  foon  be  at  an  end.     And  there* 
fore  the  general  rule  of  law  is  ^,  that  all  fales  and  contra£ls 
of  any  thing  vendible,  in  fairs  or  markets  pvrrf,  (that  is,  open) 
fiiall  not  only  be  good  between  the  parties,  but  alfo  be  bind** 
ing  on  all  thofe  that  have  any  right  or  property  therein.  And 
for  this  purpofe,  the  mirroir  informs  us  %  were  tolls  efta- 
bli(hed  in  markets,  viz.  to  teflify  the  making  of  contraAs}  for 
every  private  contra£l was  difcountenanced  bylaw:  iafomuch, 
that  our  Saxon  anceilors  prohibited  the  fale  of  any  thing 
^bove  the  value  of  twenty  pence,  unlefs  in  open  market,  and 
dire£led  every  bargain  and  fale  to  be  contraded  in  the  pre- 
fencc  of  credible  witneifes  **.     Market  overt  in  the  country  is 
dnly  held  on  the  fpecial  days,  provided  for  particular  towns 
by  charter  or  prefcription  v  but  in  London  every  day,  except 
Sunday,  is  market  day '^.  The  market  place,  or  fpot  of  ground 
fet  apart  by  cuflom  for  the  fale  of  particular  goods,  is  aifo  ia 
the  country  the  only  market  overt  ^;  but  in  London  every 
fhop  in  which  goods  are  expofed  publickly  to  fale,  is  market 
overt,  for  fuch  things  only  as  the  owner  profeifes  to  trade  in  K 
But  if  my  goods  are  ftolen  from  me,  and  fold,  out  of  market 
overt,  my  property  is  not  altered,  and  I  may  take  them  where- 
ever  I  find  them.      And  it  is  exprefsly  provided  by  (latutc 
I  Jac,  L  c.  II.  that  the  fale  of  any  goods  wrongfully  taken^ 
to  any  pawnbroker  in  London,  or  within  two  miles  thereof^ 

«  Nay  c.  42.  ■                                   Willc  So* 

k  a  Inft.  713.  •  Cio.  Jac.  6S. 
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flull  not  alter  the  property :  for  this»  being*  ufually  a  dan- 
dcftine  trade,  is  therefore  made  an  exception  tb  the  general 
2  rale.  And,  even  in  market  overt,  if  the  goods  be  the  property 
of  the  king,  fuch  fale  (though  regular  in  all  other  rcfpe£ls) 
will  in  no  cafe  bind  him  \  though  it  binds  infants,  feme  coverts, 
idiots  or  lunatics,  and  men  beyond  fea  or  in  prifon :  or  if  the 
goods  be  (lolen  from  a  common  perfon^  and  then  taken  by  the 
king^s  ofHcer  from  the  fcton,  and  fold  in  open  market  i  ftill,  if 
^e  owner  has  ufed  duediligenceinprofecuting  thethief  toron-* 
Yi£lion,helofes  not  bis  property  in  thegoods^(8).  SoIikewife,if 
the  buyer  kno^^eth  the  property  not  to  be  in  the  feller;  or  there 
he  any  otfier  fraud  in  the  tranfadion  ;  if  he  knoweth  the  feller 
to  be  an  infant,  6r  feme  covert  not  ufually  trading  for  herfelf  ^ 
if  the  fale  be  not  originally  and  wholly  made  in  the  fair  or  mar-^ 
ket^ornotattheufualhours;  the  owner's  property  is  not  bound 
thereby '.  If  a  man  buys  his  own  goods  in  a  fair  or  market, 
the  contra£t  of  fale  fhalll  not  bind  him,  fo  that  he  (hall  render 
the  price }  unlefs  the  property  had  been  previouity  altered  by  a 
former  fale  ^*  Aild,  not  withftanding  an  y  n  umber  of  intervening 
files,  if  the  original  vendor,  who  fold  without  having  the  pro- 
{>erty,  comes  again  into  pofleilion  of  the  goods,  the  original 
owner  may  take  them,  when  found  in  his  hands  who  was  guilty 
of  the  firft  breach  of  jufticeK  By  which  wife  regulations  the 
common  law  has  fecured  the  right  of  the  proprietor  in  perfonal 
chattels  from  being  de veiled,  fo  far  as  was  confident  with  that 
other  ncceflary  policy,  that  purchafers,  bonajide^  in  a  fair, open, 
and  regular  manner,  (hould  not  be  afterwards  put'to  difficul- 
ties by  reafoii  of  the  previous  knavery  of  the  feller.. 

But  there  is  one  fpecies  of  perfonal  chattels,  in  which  tbe 
property  is  not  cafily  altered  by  fale,  without  the  exprels  Con- 

fc  Bacon's  ufeof  the  law.  15S.  k  Pole.  §9}% 

111011.713,714.  >2lnft.  7IJ. 


(8)  Th&owner  of  goods  (tolen,  who  has  profecoted  the  tUef  to 
coiivt£ti9n>  cannot  recover  the  valae  of  his  goods  from  any  oae 
who  has  purchafed  them  acd  fold  them  again,  cve»with  notice  of 
the  theft,  before  the  ^onvidion.  2  7*.  JE.  750. 
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fcnt  of  the  own^r,  and  thofe  afe  horfes™:  For*a  putchafer. 
gains  no'property  in  a  hprft  that  has  been  ftolcfl,  unlcfs  il 
be  bought  in  a  fair  or  market  ovej t,  according  Co  the  direc- 
tions of  the  ftatutes  2  P. '&  M.  c.  7.  and  Ji  £liz.  c.  I2r 
By  whichi  itis  enafted,  that 'the  horfe  (hall  be  cpinly  expofed, 
in  the  time  of  fiich  fair  or  piarkct*,  f6r  one  whole  hour  toge- 
ther, between  ten  in  the  m'oniing  and  fiinfet,  in  the  public 
place,  lifed  for  fucli  fale3,'arid  i)o't  in  any  private  yard  or  ftablei 
and  afterwards  broifght  by  both  the  vendor  and  vcrtdee  to  the 
took-keeper  of  fuch  Jair  dr  market :  that  toll  be  paid,  if  any^ 
b6  due;  and  if  not,  one  penny  to  the  book-keeper,  who  flialf  [  ^^i  J 
enter  down  the  price,  colour,  arid  marks  of  the  horfc,  witli  the 
names, additions, andabodeo'f  thevehdeeandveiidori  thelattisr 
Kciiig  properly  atteflred.  Nor  (hall  fuch  fale  take  dway  tlj^e  pro- 
perty of  the  ow^ier,  if  withinfix  months  after  thehoffe  is  ftolea 
heputsm  his  claim  before  lo'memagiftrate,  where  the  hofleftiall 
be  found ;  and,  ^thih  fort^  days  more,  proves  fucif  hi&  pTopef- 
ty  by  the  oath  of  two  witnSfes,  and  tenders  to  the  perfoii  in 
poiTeffionftzch  price  as  hchna^JepM  for  him  in -marked  over^.- 
But  in  <:afe:any  one  of  the  points  before-mei^tioned  bq  not  ob*-  * 
£erved,'fiich  fale  is  utterly. void ;  and  the  owner  (haU.  not  lofe^ 
his  property,  but  at  any  diftance  of  time  may  feize  or  briil^g : 
an  aAiofi  for  hiar  horfe,  wherever  he  happens  to  find  him*. 

By  the  civil  I'aw  "  ati  implied  warranty  was  annexed  to 
every  fi\le, 'in  refpefl  to  the  title  of  the  vendor:,  and  fo  too 
in  our  law;,  a.purchafef  of  gobrfs  and  chattels  may  hav«  a  fa- 
tisfaftion  frqm  the  feller,  if  he  fells  them  as  his  own  and  the 
title  proves'*  deficieht,  without  any.  etft&ii  warranty  for  that 
purpofe^. .  ^ut,^^^  regard  to'  the  gopdnefs  of  the  wares  fo 
purchafed,  the  ve^cfor  is.nbt  bound  to  anfwer:  unlefshe  ex- 
prefsly  warrants  them  to  be  found  a^id  good  %  or  unlefs  he 
kne^w  th^ff^gtp  be  otherwife  and  hath  ufod  any  art  tp  difguife 
thtjooL  %  or  unlefe.they  tui|n  out  ta.be  different,  £ro^  what  lie. 
reprefented  them  to  the  buyer  (9). 

/  Cro.  }^  474.   rRoll.  'Abr,  90...  ^ 

(9)  The  following  diftinftions  feem  pepal^arly  refcrable.to  the- 

(aleipf  horfes.     If  the  purchafcr  gives  what  is  called  z/onvd  price^ 

Vol.  II.  M  m  jhay 
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a.  BazlmsnTj  from  the  French  iaitler,  to  deliTer^  is  vt 
delivery  of  goodt  in  traft,  upon  «  contra£k  exprefled  or  im- 
plied* that  the  truft  (haU  be  faithfully  executed  on  the  part 
of  the  bailee.  As  iiF  cloth  be  deliveredi  or  (in  our  legal  dia* 
lt€t)  baQed,  to  a  taylor  to  make  a  fuit  of  doaths,  he  has  it 
upon  an  implied  contraft  to  render  it  again  when  made,  and 
that  in  a  workmanly  manner  '•  If  money  or  goods*  be  deli- 
vered to  a  common  carrieri  to  conrey  from  Oxford  to  Lou* 
don*  he  is  under  a  contra&  in  law  to  pay*  or  carry,  them  tt> 
the  pcrfon  appointed '.  If  a  horfej  or  other  goods*  be  deli- 
vered to  an  inn-keeper  or  his  fervantSj  he  is  bound  to  keep 
I  45t  j  them  fafely*  and  reftorc  them  when  his  gueft  leaves  the  houfe  '• 
If  a  man  takes  m  a  horre>or  other  cattle*  tograse  and  depaftore 
in  hisgrounds* which  thelaw calls  agifiment,  betakes  them  upon 
an  implied  contraft  to  return  them  ondemand  to  the  owner  «• 
If  a  pawnbroker  receives  plate  or  jewels  as  aple<^*  or  fecu- 

'  t  Tmb  aSS;  t  Cit^  tXi»^  fs». 
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that  is>  fach  at  from  the  appearance  aad  nature  of  the  berfe  wooM 
be  a  ftir  aad  faU  price  for  it,  if  it  wtre  in  f«A  free  from  bfemiih 
and  vice*  aad  be  afterwards  difcovers  it  to  be  unfoond  or  vicioiis, 
and  return*  it  in  a  reafonable  time,  he  may  recover  back  lilie  price 
he  has  paid  in  an  a&ion  agaiuft  the  feller  for  to  much  money  had  aad 
received  to  his  ufe,  provided  be  can  prove  tbe  feller  knew  of  the  un* 
firandnefs  or  vice  at  the  time  of  the  faTe ;  for  tbe  coacealment  of  fnch 
a  material  circumftance  is  a  fraud,  which  vacates  the  contraft. 

But  if  a  horfe  is  fold  with  an  egi^reis  warraniy  by  the  feDer 
that  it  is  found  and  free  from  vice,  the  buyer  may  maintain  an  aAion 
upon  this  warranty  or  fpecial  contraft  without  returning  the  horfe 
to  the  feller,  or  without  even  givinj^  him  notice  of  the  nnibundoels 
or  vicioufnefs  of  the  horfe  f  yet  it  will  raife  a  prejudice  agmnft 
the  boyer^t  evidence^  if  he  does  not  give  notice  within  a  reafeaahle 
time  that  he  has  reafon  to  be  dtflatit&ed  with  his  bargain;    M,  ML 

^• 

The  warranty  cannot  be  tried  in  »  general  aAion  of  aflWmpit  to 
recover  back  the  prtge  of  the  faorfe.  Ctwp.  819.  In  a  wanunty 
It  is  not  neceHary  to  Ihew  that  the  ieller  knew  of  the  horfb*sisipcr> 
fr&ions  at  the  timr  of  the  lale; 

rity. 


rity ,  for  the  repayment  oi  money  knt  thereon  stt  a  ixj  oertab« 
be  has  them  upon  an  exprc(s  contra^  or  condition  to  refboce 
ihem,  if  the  pledgor  performi  fai3  part  by  redeeming  then)  in 
due  time  "* :  for  the  due  execution  cf  whichcontrad  many  ulb- 
ful  regulatidhs are  made  byftattite  3oGea  II»£«  24  (lo).  And 
fo  if  a  landlord  diftrains  goods  for  rent«  or  a  pariib  officer  Cor 
taxes,  thefe  for  a  time  are  only  a  pledge  in  the  hands  of  the 
diibrainorsiandtheyarebotuulbyan  impliedcomraditt  lawto 
feftore  them  on  payment  of  the  debt,  duty,  and  expenfes,  be- 
fore thetime  of  falc;  or,whenfold,to  render  back  the  overplus* 
If  a  friend  delivers  any  thing  to  his  friend  to  keep  for  him,  the 
teceiver  is  bound  to  reftote  it  on  demand:  and  it  vras  formerly 
held  that  in  the  mean  time  he  was  anfwerable  for  any  damage 
or  lofs  it  might  fiiftain,  whether  by  accident  or  otherwife  * ; 
unlef^  he  «xprefsly  undertook  y  to  keep  it  only  with  the  fame 
cafe  as  his  own  goods,  and  then  he  fliould  not  be  anfwerable  for 
theft  or  other  accidents.  But  now  the  law  feems  to  be  fettled  % 
that  fuch  a  general  bailment  will  not  charge  the  bailee  with 
any  lofs,  unlefs  h  happens  by  grofii  negled,  which  is  an  evi* 
denCe  of  fraud:  but,  if  he  undertakes  fpecially  to  keep  the 
good6  fafety  and  fecurelyi  he  is  bound  to  take  the  fame  care 
of  themi  as  a  prudent  inan  would  take  of  his  own*. 

Im  all  thefe  inftances  there  is  a  fpecial  qualified  property 
transferred  from  the  bailor  to  the  bailee,  together  with  the 
pofiei&on.  It  is  not  an  abfolute  property,  becaufe  of  his  con- 
traft  for  reftitution  j  the  bailor  having  ftill  left  in  him  the  [  4 53  J 
right  to  a  r^^in  a£iion,  grounded  upon  fuch  contraQ.  And, 
ton  account  of  this  qualified  property  of  the  bailee,  he  may 
(as  well  as  the  bailor)  maintain  an  z€tlon  againil  fuch  as  in* 
Jure  or  take  away  thefe  chattels.    The  taylor,  the  carrier, 

V  Cra«  Jac.  245.    YelT.  I7S*  ceftitutioo,  in  cafe  of  acddent  by  fire  or      ^ 

X  Co.  Litt.  89*  theft :  proviM  hU  own  goods  perlihei 

f  4  Rep.  84.  in  the  ftme  nanner :  ^*jura  tnim  nof^ 

'    •  Loed.  Raym*  909*  ift  Mod.  4S7.  **  trs,**  fayiScicmJiMk»  **d%lumfratfu» 

a  By  the  lawa  of  Sweden  the  4epofi-  '*  mtnt^  /  »m  n^  ftrwa.**    (t>tjuH 

taff  of  bailee  of  gooda  ia  not  bouad  to  Sunn.  /.  a«  c^^^.^ 
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(to)  AjkL  further  crgolated  by  ftatute  29  Geo<  III.  c.  57. 
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the  inn-keepery  Ac  agifting  fatmer,  the  pawn-bfokct,  the 
diftreinor^  and  the  general  bailee,  may  all  of  them  vindicate^ 
in  their  own  right,  this  their  poflcfibry  intereft,  againit  any 
ftranger  or  third  perfon  \  For,  being  refponfible  to  the  bai* 
loF,  if  the  goods  are  loft  or  damaged  by  his  wilful  default  or 
gtofs  negligence^  or  if  he  do  not  deliver  up  die  chattels  on 
lawful  demand,  it  is  therefore  reafonable  that  he  fiiould  have 
a  right  of  a£lion  againft  all  other  perfons  who  may  liave  pur- 
loined or  injured  them ;  that  he  may  always  be  ready  to 
iwer  the  call  of  the  bailor  ( 1 1  )• 

b  13  Rep.  69. 


(11)  The  learned  Judge  has  clafTed  indircriminately  togeth 
a  number  of  bailments,  which  are  very  diflimilar  in  their  natare  and 
legal  confequences.  This  fubje^  forms  a  very  important  branch 
of  the  law  of  England.  In  order  to  acquire  a  knowledge  of  the 
numerous  and  nice  diltindUons  which  the  law  of  bulments  compre- 
hends>  it  is  neccflary  that  the  ftudent  (hould  p^ufe  with  attentioB 
lord  Holt's  judgment  in  the  report  of  Cogs  *v.  Bernard*  in  Ler// 
Raym.  909 ;  and  afterwards  ^/>  William  Joneses  EJfay  9n  the  Lava 
ef  Bailments i  where  thefe  dillindlions  are  examined  and  difcuilied, 
as  I  conceive,  with  not  lefs  learning  and  ingenuity  than  found  judg- 
ment and  juft  condufions. 

Sir  William  Jones  has  reduced  the  law  of  bailments  as  it  were  to 
a  fcale«  by  which  he  limits  the  degree  of  neglect  which  Avery 
bailee  is  anfwerable  for. 

He  divides  negledl  into  three  kinds,  which  he  thus  defines  : 

"  Ordinary  negled  is  the  omiflion  of  that  care,  which  every  mas 

'*  of  common  prudence,  and  capable  of  governing  a  family,  takes 

•'  of  his  own  concerns. 

**  Grofs  negledt  is  the  want  of  that  care,  which  every  man  of 
**  common  fenfe,  how  inattentive  foever,  takes  of  bis  own 
*•  property, 

*'  Slight  negledk  is  the  omiifion  of  that  diligence,  which  very 
^  circumfped  and  thoughtful  perfons  ufe  in  fecuring  their  own 
*'  goods  and  chattels.'* 

A  carrier  is  liable  even  without  any  degreeof  negled ;  for  from 
prit:ciples  of  public  policy  he  it  anfwerable  if  he  is  robbed  of  the 

««  goods; 
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.  3*  Hiring  and  borrowing  are  alfo  contra£ls  by  which  ^ 
•qualified  property  maybe  transferred  to  the  hirer  or  borrower ; 
in  which  there  is  only  this  difierenoej  that  hiring  is  always  for 


goods ;  and  for  every  other  lofs,  which  does  not  happen  by  the  a6t 
of  God«  (that  is,  without  human  agency,)  or  by  the  king's  enemies. 

An  inn-keeper,  for  the  fame  reafons,  is  alfo  liable  for  a  theft  or 
robbery  of  bis  gueft's  ^ods>  committed  in  iiis  houfe.  See  t  voL 
430.  n.  II. 

8ttt.the  agzfting  farmer,  the  taylor,  and  the  pawnee,  are  anfwer* 
able  only  for  ordinary  neglect ;  ib  if  a  horfe  be  fent  to  agiil,  and  it 
be  fiden,  the  owner  cannot  recover  the  value  from  the  farmer  as 
from  «.  carrier  and  inn- keeper,  unlefs  he  was  flolen  by  the  negli- 
gence of  the  farmer,  as  by  leaving  the  gate  of  the  field  open  ;  or 
junlefs  the  ^rmer  has  exprefsly  undertaken  to  be  anfwerable  for 
fuch  a  lofs.     La^w  of  Bajlm.  92. 

A  friendly  depofitary  is  refponfible  only  for  grofs  negledt ;  and 
not  eveft  for  that,  if  his.charader  is  known  to  the  depofitor,  and  he 
takes  no  better  care  of  his  own  goods,  and  they  alfo  at  the  fame 
time  are  fpmled  or  deilroyed.     li,  1 20. 

Wherever  a  debt  accrues  to  the  bailee  from  the  bailor,  in  confe- 
quence  of  the  bailment,  as  where  a  horfe  is  delivered  to  an  inn- 
keeper to  take  care  of,  or  to  a  farmer  to  a^id,  or  to  a  fag-ier  to  (hoe ; 
or  where  cloth  is  given  to  a  taylor  to  make  into  a  coat,  or  to  a 
dyer  to  dye ;  or  corn  to  a  miller  to  grind  :  in  all  fuch  cafes  the 
bailee  has,  what  is  called,  a  lien  upon  the  thing  bailed  ;  that  is, 
he  may  detain  it  till  the  debt  incurred  by  the  baibnent  is  difcharged 
by  the  bailor. 

But  he  has  only  a  lien  upon  the  article  bailed  for  the  debt, 
which  accrues  upon  the  laft  bailment  of  it,  and  he  cannot  retain  ic 
Jill  the  bailor  has  paid  him  a  demand,  which  arofe  upon  former 
bailments,  where  he  rellored  the  thing  bailed  without  availing  him- 
felf  of  his  lien.     4  Burr,  2214. 

Any  perfon  may  be  a  pawnee ;  that  is,  may  take  a  pledge  or 
pawn  as  a  fecuHty  for  money  lent,  provided  he  takes  no  more  than 
Jcgal  intereft,  29  Geo.  III.  c.  57.  f.  23.  But  if  plate  or  any  chat- 
tel is  given  to  one  perfon  for  life,  and  after  his  death  to  another^  if 
)ie  who  has  the  life-intereft  pawns  the  article  for  a  valuable  confi- 
deration^  the  pawnbroker  or  pawnee  has  no  lien  upon  it  againft 
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a  price,  or  ftipend,  or  additional  recompenfe  \  borrowing  i^ 
(nerely  gratuitous.  But  the  law  in  both  cafes  is  the  fame  (12). 
They  are  both  eontrads»  whereby  the  pofTeiEon  and  a  tran-r 
Cent  property  is  tramsferred  for  a  particular  time  or  ufe,  oq 
condition  to  i^ftore  the  gpod$  fo  hired  or  borrowed^  as  foon  a$ 
the  time  is  expired  o^  ufe  performed ;  together  with  the  price 
or  ftipend  (in  cafe  of  hiring)  either  exprefsly  agreed  on  by  the 
parties,  or  left  to  be  implied  by  law  according  to  tbe  value  of 
the  fervice.  By  this  mutual  contrail:,  the  hirer  or  bprrower 
gainsf  a  temporary  property  in  the  thing  failed,  accompanied 
with  an  implied  condition  to  ufe  it  with  moderation  and  not 
abufe  it ;  and  thp  owner  or  lender  retains  a  reverfionary  intereft 
in  the  fame,  and  acquires  a  newproperty  in  the  price  or  reward. 
Thus  if  a  xnan  hires  or  borrows  a  horfe  for  a  month,  he  ha# 
thepofleffion  and  a  qualified  property  therein  during  that  pe* 
riod ;  on  the  expiration  of  which  his  qualified  property  deter* 
mines^  and  the  owner  becomes  (in  cs^fe  of  hiring)  entitled 
alfo  to  the  price,  for  which  the  horfe  was  hired  «• 

C  454  }  There  is  one  fpecies  of  this  price  or  reward,  the  mod 
ufual  of  any,  but  concerning  which  many  good  and  learned 
inen  have  in  former  times  very  much  perplexed  themfelvcs 
and  other  people^  by  raifing  doubts  al^out  it's  legality  infw 
eonfcientiae*  That  is»  when  money  is  lent  on  a  contra^  to 
receive  not  only  the  principal  fum  again,  but  alfo  an  lAcreafe 
t)y  way  of  compenfatibn  for  the  ufe  \  which  generally  is  calle4 

t  Yeh.  tja.    Cro.  Jac,  a 36* 
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the  perfon  who  is  entitled  to  the  intereft  in  remainder,  although  the 
fettlement  was  concealed  from  the  pawnee,  and  he  was  im^fed  upon 
by  the  perfon  who  pawned  the  article,    a  T*  R,  376. 

(12)  The  learned  Commentator  has  here  followed  lordHoIt^ 
who  has  treated  a  commodatum  and  a  hcatio  without  diiUndion. 
Lord  Raym*  9 1 6.  But  this  feems  to  be  properly  corredted  hySir 
iy.  Joitis,  85  ;  who  concludes*  that  the  hirer  of  a  thing  is  acfwer- 
able  only  for  ordinary  negled ;  but  that  a  gratuitous  borrower  is 
fciponfible  even  for  flight  negligence.    li.  1 20. 
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intireft  by  thofe  wlio  think  it  hwfiil»  and  ujurj  by tbofe  who  do 
ffiot  fo.  For  the  tnemiet  to  intereft  in  general  nuke  no  dlftinc-* 
tbn^between  diat  and  Qfary,  holding  any  increafe  of  money  to 
be  indefenfibly  ufurioQ*.  And  this  they  ground  as  well  on  the 
prohibition  of  it  by  the  law  of  Mofes  among  the  Jews^  as  alio 
upon  vfhzt  is  iaid  to  be  laid  down  by  Ariftotle  \  that  money  ia 
naturally  barren,  and  to  make  it  breed  money  is  prepofterous, 
and  a  penrerfion  of  the  end  of  if  s  inftitution,  which  was  only 
to  ferre  the  purpofes  of  exchange,  and  not  of  increafe.  Hence 
'the  fchool  difines  have  branded  the  praf^ice  of  taking  intereft, 
»  being  contrary  to  the  divine  law  both  natural  and  revealed ; 
land  the  canon  law  *  has  profcribed  the  taking  any,  the  leaft^ 
increafe  for  the  loan  of  money  as  a  mortal  fin.  , 

BtT,  in  anfwer  to  this,  it  hath  been  obferved,  that  the  Mo* 

-fittoal  precept  was  clearly  a  political,  and  not  a  moral  prt- 

«ept.    It  only  prohibited  the  Jews  from  taking  ufury  horn 

Aax  brethren  the  Jews;  but  in  ezprefs  words  permitted 

|hem  to  take  it  of  a  ftranger ' :   which   proves  that  the 

taking  of  moderate  ufury,  or  a  reward  for  the  ufe,  for  fo  the 

•word  fignifiea,  is  not  malum  infi  j  fince  it  was  allowed  where 

My  but  an  ifraelite  was  concerned.    And  as  to  the  reafon 

fiippofed  to  be  given  by  Ariftotle,  and  deduced  from  the  na« 

tural  barrennefs  of  money,  the  fame  may  with  equal  force  be 

alleged  of  houfes,  which  never  breed  houfes;  and  twenty  other 

things,  which  nobody  doubts  it  is  lawful  to  make  profit  of,  by 

letting  them  to  hire..  And  though  money  was  originally  ufed 

only  for  the  purpofes  of  exchange,  yet  the  laws  of  any  ftate 

may  be  well  juilified  in  permitting  it  to  be  turned  to  the  pur-  r  ..^  % 

pofes  of  profit,  if  the  convenience  of  fociety  (the  great  end 

for  which  money  was  invented)  fl^  require  it.  And  that  the 

allowance  of  moderate  intereft  tends  greatly  to  the  benefit  of 

the  public,  efpecially  in  a  trading  country,  will  appear  from 

|hat  generally  acknowleged  principle,  that  commerce  cannot 

fubfift  without  mutual  and  extenfive  credit.    Unlefs  money 

therefore  can  be  borron^ed,  trade  rannot  be  carried  on :  an4 

4  Fafir.  /.  T.  e.  lo.    Tbte  piflTy  batli        •  DtirtttL  L  5*  fJT.  19* 
fc«(uA|fftAedtoW4wi0i|«t  '  Deal.  niU.  ao. 
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^f  no  premnim  were  allowed  for  the  hire  of  jnoney,  few  pcr^r 
fons  would  care  to  lend  it ;  or  at  Icaft  the  e^fe  of  borrowing 
at  a  Hiort  warning  (which  is  the  life  .of  comcocrce)  wOuId  be 
.entirely  at  an  end.  Thus^in  the  dark  ages  of  monkifli  fur 
perdition  and  ciyil  tyraiinyi  .when  Entered  was  laid  under  a 
total  interdi£bj  commerce  wa^.alfo  at  it's  low^il  ebb.  and  fell 
entirely  into  the  hands  of  the  Jews  and  Lombards ;  but  when 
;nen's  minds  began,  to  be  mo^e  enlarged,  wl^n  tr^ie  religion 

.and  real  liberty  revived,  commerce  grejv  again  into  credit^ 
and  again  iatrodjuced  with.itfelf  it'3  infep^able  companion* 
the  do£b:ine  of  loans  upon  intereft.  And,  as  to  any  fcruple3 
pf  confcience,  Cnce  all  other  conveniences  of  life  may  either 
be  bought  or  hired,  but  money  can  only  be  hired,  therp 
feems  to  be  no  greater  opprefEon  in  taking  a  recompenfe  or 
price  for  the  hire  of  this,'  than  of  any  pther  convenience. 
To  demand  an  exorbitant  price  is  equally  contrary  to  coh;- 

.icience,  for  the  Jioan  of  a  horfe,  or  the  loan  5)f  a  fum  of  nu>- 

.ney :  bi^t  a  reafonable  equivalent  for  the  temporary  inconve.- 
alienee^  which  the  owner  may  feel  by  the  want  of  it,  and  for 
ihe  h^2;ard  of  his  IoGng.it  enticely,  is  not  more  immoral  in 
one  c^fe  than  it  is  in  .tJ)e  pother.  Indeed  the  ablGolute  prohi- 
bition of  landing  upon  anjTt  even  moderate  inteceft,  intro^ 

./duces  the  very  inconvenience  which  it  feems  meant  to  re- 
medy. T'^e  nepefllty  of  individuals  will  make  borrowing 
unavoiclable.  Without  fome  profit  allowed. by  law,  there 
'  :wrill  be  but  few  lenders :  and  thofe  principally  bad  men,  who 
^H^ill  break  through  the  law,  and  tal^e  a  profit ;  and  then. will 
endeavour  to  indemnify  themfelyes  from  the  dange^:  of  the 
penalty,  by  making  that  profit  e^rbitant.  A  capital  di(- 
X  *45<^  1  tinflion  muft  therefore  be  made  between  a  moderate  and exor- 
))itant  profit;  to  the  former  of  which  we  ufually  give  the  name 
of  interefl,  to  the  latter  the  truly  odious  appellation  of  ufury : 
^e  former  is  ne.jCeflary  in  every  civil  (late,  if  it  were  but  to  exr 

.jclude  the  latter,  which  o\ight  never  to  be  tplerated  in  any  welj^ 
regulated  fociety.  For,asthe  whole  of  this  mfitter  is  wellfum- 

^pd  up  by  Grotius^,  ^^  if  the  compenfation  allowed  by  lawdoc:^ 

g  ^j,h  ^/*  /•  z«  /•  2f  •  %  22. 

"not 


1^  not  exce^  ^he  proportion  of  thehazard  suQH^th&wantfek^ 
5^  bj  the  loan,  it's  allowance  is  neither  repugnant  to  the  rcr 
f '  scaled  nor  the  natural  law :  but  if  it  exceed«;thpfe  bound^ 
5<  it  is  then  Qpprefiive  ufury^  and  though  the  aiuaic^jiUawB 
'^<  may  give  it  impvuiity,  ^hey  nevfer  c^n  make  it  jufti 
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We  fee,  that  the  exorbitance'pr  moderation  of  interefl|  fo^ 
jnioney  lem,«depends  upon  two  circumdancessfhe  inppQVQoi* 
ence  of  parting  with  it  for  the  prefent,  and  the  hazard  of  lofin£ 
it  entirely.  The  inconvenience  to  individual  lenders  can  ne- 
ver be^eftirnated  by  laws  ;  -the  rate  therefore  of  general  inte- 
reft  nuift  depend  upon  the  tifilal  or  •general  ini?onveniencc.: 
•This  refuits  entirely  from  the'qnantity  of  fpfccie  6r  curre«t 
money  in  the  kingdom :  for,  the  more  fpecie  ^bere^is  circu- 
lating in  any  nation,  the  greater  fuperfluity  there  will  be,  be- 
yond what  is  neceffary  to  carry  on  the  bufincfs  of  exchange 
and  the  common  concerns  of  life.  Iti  <,^tj  naifion  or  pubUe 
•community,  there  is  a  certain  quantity  of  money  thus  tiecefla- 
ry  y  which  a  perfon  well  flLilfed  in  political  arithmetic  might 
perhaps  calculate  as  exaiftly,'  as  a  private  banker  can  the  de« 
mand  for  running  cafh  in  his  own  fiiop  :.  all  above  this  nc*- 
ceflary  quantity  may  be  fpated,*  or  lent,  without  much  incon- 
venience to  the  refpe£live  lenders ;  and  the  greater  this  na- 
tional fuperfluityisjthe  more  numerouswill  be  the  lenders, and 
the  lower  ought  the  rate  of  the  national  intereft  to  be :  but 
.where  there  is  not  enough  circnlating  cafh,  or  barely  enough^ 
Jto  anfwer  the  ordinary  ufes  of"  the  public,  intereft  will  be 
proportionably  high  ;  for  lenders  will  be  but  few,  as  few  caa 
fttbmit  to  the  inconvenience  of'Iendii^g.  .    * 

So  alfo'the  hazard  of  an  ecttfe  lofs  has  it*s  weight  in  the  £  a'^^  ]| 
jregulatioh  of  intereft :  hence,  the  better  the  foturity,  thcr  lower 
.will  the  intereft  be ;  the  rate  of  intereft  being  generally  in  a 
^ompound-r^^,  formed  ont  qf  the  inconyeAieiice,'^nd  the 
hazard.  And  as,  if  there  wefiemo  incosvenienee,  there  ihould 
J>e  no  in  tereft:but  what  is  equivalent  to  the  hazard,  fo,  ifthere 
w^re  no  hazard,  there  ought  to  be  no.  intereft,  {-as^  (^nly  what 
iirifcs  from jJie  mere  jinconyenic;jccof  lending.    .Thns,  if  thp 
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Secondlt,  a  policy  of  infuranee  is  a  contraft  between  ^ 
and  B,  that,  upon  A's  paying  a  premium  equivalent  to  the 
liazard  run,  B  will  indemnify  or  infurc  him  againfl^a  parti- 
cular event.     TJiis  is  founded  upon  one  of  the  fame  princi- 
ples as  the  doftrine  of  iptereft  upon  loans,  that  of  hazard  ; 
lut  not  that  of  inconvenience.     JFor  if  I  infure  a  (hip  to  the 
4  Levant,  and  back  again,  ?X five  per  cent ;  here  I  calculate  the 
chance  that  flie  performs  her  voyage  to  be  twenty  to  one 
againft  her  being  loft :  and,  if  (he  f)e  loft,  I  lofe  lOO  /.  and 
get  5  /.    Now  this  is  much  the  fame  as  if  I  lend  the  merchant 
Whofe  jAxolt,  fortunes  are  embarked  in  this  veflel,  looA  at 
[  t59  1  ^^c  rate  of  e'l^t per  cent*     For  by  a  loan  I  fliould  be  imme- 
diately out  of  poffeffion  of  my  money,  the  inconvenience  of 
which  we  have  fuppofed  equal  to  three  per  cent :  if  fherefbre 
I  had  a£lually  lent  him  loo/.  I  muft  have  added  3/.  on 
the  fcore  of  inconvenience,  to  the  5/.  allowed  for  the  hazard, 
^hich  tQgejth.er  iyQul4  have  made  8  /•     But,  as  upon  an  infu- 
ranee, I  am  never  out  of  pofTeflion  of  my  money  till  the  loft 
actually  happens,  nothing  is  therein  allowed  upon  the  prin- 
ciple of  inconvenience,  but  all  upon  the  principle  of  hazard. 
Thus  too,  in  a  loan,  if  the  chance  of  repayment  depends  upr 
on  the  borrower's  life,  it  is  frequent  (befides  the  ufual  rate  of 
iutereft)  for  the  borrower  to  have  his  life  infured  till  the  time 
of  repayment  \  for  which  he  is  loaded  with  an  additional  pre- 
mium, fuited  to  his  age  and  ponftitution.     Thus,  if  Sempro- 
iiius  has  only  an  annuity  for  his  life,  and  would'borrow  ioo/« 
of  Titius  for  a  year ;  the  inconvenience  and  genera]  hazard 
of  this  loan,  we  have  feen,  are  equivalent  to  5/.  which  1$ 
therefore  the  legal  intereft :  but  there  is  alfo  a  fpecial  hazard 
in  this  cafe ;  for,  if  Sempronius  dies  within  the  year,  Titiu^ 
muft  lofe  the  whole  of  his  100/.     Suppofe  this  chance  to  be 
as  one  to  ten  :  it  will  follow  diat  the  extraordinary  hazard  is 
worth  10/.  more,  and  therefore  that  the  reafonable  rate  of  inte- 
reft in  this  caf^  would  ht fifteen  per  cent.     But  this  the  law,  to 

rive  at  the  port  of  deftination  ;  nor  will  he  lofe  the  benefit  of  the 
.bond,  if  an  accident  l^appens  by  the  default  of  the  borrower  or  the 
captain  ef  the  (hip.    Ih.  421. 

avoid 
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avoid  abu{es>  trill  not  permit  to  be  taken :'  Sempronius  there- 
fore gives  Titius  tke  lender  only  5/.  the  legal  intereft  \  but  ap^ 
plies  to  Gaius  an  infureri  and  gives  him  theother  10/.  tbiii* 
demnify  Titius  againft  the  extraordinary  hazard.  And  iii  this 
manner  may  any  extraordinary  or  particular  hazard  be  provide 
ed  againft,  which  the  eftabiifhed  rate  of  intereft  will  not  reach  i 
that  being  calculated  by  the  ftate  to  anfwer  only  the  ordinary 
and  general  hazard,  together  with  the  lender^s  inconvenience 
in  parting  with  his  fpccie  for  the  time  ( 14).  But,  in  order  to 
prevent  thefe  infurances  from  being  turned  info  a  milchievoui 
kind  of  gaming,  it  is  enafted  by  ilatate  14  Geo'.  III.  c«  i\Z. 
that  no  infurance  (haH  be  made  on  lives,  or  on  atry  other 
€vcnt,  wherein  the  party  infored  hath  no  intereft  ;  that  in 
all  policies  the  name  of  fuch  intcrefted  party  fhall  be  in-  r  ^g©  1 
jTerted  ;  and  nothing  more  (hall  be  recovered  thereon  than  the 
amount  of  the  intereft  of  the  infured* 


(14)  Infurance  is  in  effedl  nothing  mors  than  »  wager,  for  thd 
underwriter^  who  infures  at  ii\^  per  cent^  receives  five  pounds  to 
return  one  hundred  upon  the  contingency  of  a  certain  event;  and 
it  is  precifely  the  fame  in  it's  confequences^  as  if  he  had  betted  a 
wager  of  95/.  to  five,  or  nineteen  to  one,  that  the  (hip  arrives 
fafe»  or  that  a  certain  event  does  not  happen.  So  where  a  life  is 
Infured  for  a  year  at  ten  per  cent. ;  that  is>  where  ten  pounds  are 
received  to  pay  one  hundred,  if  a  certain  perfon  dies  within  a  year  i 
this  infurance  is  in  elFeft  precifely  the  fame  as  a  wager  of  ni^e  to 
ene^  that  the  peHbny  whofe  life  is  infured,  lives  a  year.  It  is  nor 
furpriikig  then  that  infurance  fhould  have  become  fo  prevalent 
and  pernicious  a  mode  of  gaming,  that  the  legiflature  was  obliged 
to  reprcfs  it,  and  to  confine  it  within  thofe  limits,  within  which  it 
is  beneficial  or  abfolutely  ncccffary  to  the  fccnrity  of  commerce. 
The  writers  of  mercantile  law,  with  that  natural  partiality  which 
authors  feel  for  their  fubjedls,  have  amufed  themfclves  by  endta- 
vouring  to  difcover  what  country  could  firft  claim  the  honour  of 
the  invention  of  infurance.  But  it  is  a  coritra6l  far  too  Ample,  and 
foo  obvious  to  the  undcrflandings  of  mankind,  however  unculti-* 
rated,  to  be  dignified  by  the  name  of  invention.  Yet  its  progrefs 
and  refinements  would  be  a*  neccflary  confequencc  of  the  extcnfion 
of  commerce,  and  the  gradual  improvement  in  the  fcience  of'law\ 

This 
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This  doth  not  however  extend  Co  marine  infarances,  which 
were  provided  for  by  a  prior  law  of  tlieir  0wn,    The  Icsum^ 
iog  relating  to  thefe  infurances  hath  of  late  years  been  gccatdf 
improved  by  a  feries  of  judicial  deciCons ;  which  have  now 
eftabliflied  the  law  in  fuch  a  variety  of  cafes,  that  (if  well  and 
jttdicioufly  collected)  they  would  form  a  very  complete  title 
in  a  code  of  conunercial  jttrifprudence :  but,  being  founded 
on  equitable  principles,  which  chiefly  refult  from  die  fpecial 
circumilances  of  the  caie,  it  is  not  eafy  to  reduce  them  to  an  j 
general  heads  in  mere  elementary  inllitutes*    Thus  much 
however  may  be  faid ;  that^  being  contra^^s,  the  very  efleuce 
of  which  confifts  in  obferving  the  pnreft  good  faith  and  iiite<» 
gtity,  they  are  vacated  by  any  the  leall  ihadow  of  fraud  or 
undue  concealment :  and,  on  the  other  hand,  being  omch  for 
the  benefit  and  extenfion  of  trade,  by  diftributiog  the  lofii  or 
gain  among  a  number  of  adventurers,  diey  are  greatly 
raged  ^nd  prote£ted  both  by  common  law  and  z€ts  of  paili 
ment  ( 1 5  }»    But  as  a  practice  had  obtained  of  infuring  large 
fums  without  having  any  property  on  board,  which  wore  ealkd 
infurances,  interefi  or  no  ifitereft^  and  alfo  of  infuring  the  fame 
goods  feveral  times  over )  both  of  which  were  a  fpecies  of 
gaming,  without  any  advantage  to  commerce,  and  were  deno- 
minated wageringifoYicit^ :  it  is  therefore  enabled  by  the  (tatute 
19  Geo.  II.  c.  37*  that  all  infurances,  interest  or  no  intereft, 
or  without  farther  proof  of  interefi:  than  the  policy  itfelf,  or  bj 
way  of  gaming  or  wagering,  or  without  benefit  of  falvage  to 
the  inrurer,(all  of  which  hadtherantepermciottsteiidcney)ihalI 
be  totally  null  and  void,  except  upon  privateers,  or  upon  (hips 


(15)  The  contract  of  infarance  is  founded  upeii  the  poreft  prin- 
ciples of  morality  and  abllrad  juftice.  Hence  it  is  neceflary  that 
the  oontrading  parties  fhould  have  perfeAly  equal  knowledge  or 
sgitoraoce  of  tytvy  material  circumftance  reipe^ftg  the  thing  in* 
furcd.  If  on  either  iide  there  is  any  mifreprefentatioa  or  aU€g4aio 
/alfi,  or  concealmeat  ot  fuppreffto  'veri,  which  would  in  any  degree 
affe^l  the  prenuantj  or  the  terms  of  the  engagement,  the  contra^ 
is  fraudulent  and  ibToIutely  void.  See  varioas  iaftances  in  FarVs 
Inf,  c,  X, 
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Or  merchandize  from  the  SpaniOi  andPortugucfe  dominioDSy 
for  realbns  fufficiently  obvious;  and  that  no  re-^aflurance 
Ihall  be  lawful^  except  the  former  infurer  (hall  be  infolvent^ 
m  bankrupt^  or  dead ;  and  laftly,  that,  in  the  £aft  India  trade* 
the  lender  of  money  on  bottomry,  or  at  refpondentia^  ihal^ 
alone  have  a  right  to  be  infured  for  the  money  lent,  and  tho 
borrower  (hall  (in  cafe  of  a  lofs)  r^cofer  no  more  ujfon  any  [  ^51  ^ 
infurancfe  than  the  furplus  of  his  property,  above  the  value  of 
bi$  bottomry  or  njpondentia  hood  (i6)« 


(16)  This  ftatate  does  not  extend  to  foreign  (hips,  upon  which^ 
as  before  the  ftatute,  there  nay  ftill  be  infiirancest  inttnefi  «r  no  tM-^ 
ttrift*  Thefe  were  not  included  in  the  aft,  on  account  of  the  dif- 
ficolky  of  bringing  witneifet  froQi  abroad  to  prove  the  intereft. 
Iktig.  302.  Bat  where  there  is  an  intoeft  onboard,  the  owner  by 
a  valuid  policy,  in  which  the  value  of  the  goods  is  agreed  opott  and 
ixed  between  the  parties,  may  isAwrt  far  beyond  the  extent  of  the 
teal  value.  For  the  excefs  of  the  iofurance  is  held  not  to  ba 
within  the  ftatute,  lulefs  it  fhould  appear  that  the  intewft  is  (9 
linaU  as  to  be  a  mere  evafson  of  the  aft,  and  a  pretence  for  gam* 
ing.  In  an  open  policy,  where  no  value  is  fixed,  the  prime  cot  of 
the  goods  mail  be  proved.   2  Bwr.  1 170. 

A  re-aflurance  is  the  contraft,  which  an  infnrer,  who  wiihes  to" 
be  indemnified  againft  the  riik  he  has  taken  upon  himfelf,  makes 
with  another  perlbn,  by  giving  him  a  premium  to  re-afTure  to  him 
the  fame  event,  which  he  hinxfelf  has  infared.    Re-afliirances  are 
prohibited  by  the  ftatate  19  Geo.  II.  c.  17.  both  upon  foreign  and 
Engliih  ihips,  unlefs  the  afifarer  is  infolvent,  a  bankrupt,  or  dead, 
in  which  cafes  he,  his  affignee,  or  perfonal  reprefentative^  may 
make  a  re-afiorance,  which  muft  be  exprefsly  mentioned  a;s  a  re- 
aflUrance  in  the  policy.  2  T,  R.  161.    The  objeft  of  prohibiting 
rc-affurance,  was  to  prevent  idle  gaming  fpeculations,  by  perfoas 
endeavouring  to  obtain  a  high  premium  for  infurance,  and  then  t# 
fecure  themfelves  by  getting  the  fame  riik  infuied  at  a  lower  rate. 
The  learned  Judge  feems  to  have  miHaken  a  double  infurance  for 
a  r^«*aflurancc  :  a  double  infurance  is  where  the  owner  iflfarea  hit 
goods  twice  ox  Jinnral  timu  ontir,  with  different  underwriters, 
which  he  may  lawfully  do.     By  which  means  he  increafes  his  feco- 
rit/t  and  thougu  he  cannot  recover  more  thaft  a  fiagje  iatisfac- 
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Thirdly,  th^  praftlce  of  purchafinjg  annmftesfor  lives  at 
±  certain  price  or  premium,  inftead  of  advancing  the  fame 
fcm  on  an  ordinary  loan,  arifes  lifually  from  the  inability  of 
Ae  borrower  to  give  the  lendtr  a  permanent  fecurity  for  the' 
Return  of  the  money  bot*rowed,  at  any  one  period  of  time. 
He  therefore  ftipalatcs  (in  effedl)  to  repay  annually,  during 
bis'life,  f6m6  part  of  the  money  borrowed  j  together  with  legal' 
SAcreft  for  fo  much  of  the  principal  as  annually  remains  un- 
paid, and  an  additional  compenfation  for  the  extraordinary' 
Iiazardrun,  of  lofing  that  principal  entirely  by  the  contingency 
of  the  borrower's  death :  all  which  confiderations,  being  cal- 
ciliated  and  blended  together,  will  conftitute  the  ^uft  propor- 
tion or  quantum  of  the  annujty  which  ought  to  be  granted.^ 
The  real  value  of  that  conl^ngency  muft  depend  on  the  age, 
conftitution,  lituation,  and  condiift  of  the  borrower ;  and 
tfiereforc:  the  price  of  fuch  annuities  cannot  without  the 
«tttio{t  difficulty  be  reduced  to  any  general  rules.  So  that 
if,  by  the  terms  of  the  corttrad,  th'e  lender's  principal  is  bona 
^dc{znA  not  cblodrably ')  put  in  jcopa)fdy,  no  inequality  of 
price  will  make  it' an  Uflarious  bargain  \  though,  under  feme 
eirc^mftahces  of  inipofition,  it. may  be  relieved  a'gaihd  hi 
equity.  To  throw  however  fomc  check  upon  improvident 
tranfaftio'ns  of  this  kind,  which  are  ufually  carried  on  with. 
great  privacy^  tlie  ftatute  17  Geo.  III.  c.  26.  has  dircfted, 
tliat  upon  the  faie  of  any  life  annuity  of  more  than  the  value 

t'Carth.  67.- 


don  fbr  his  lofs,  yet  he  may  bring  his  a£lion  againft  any  one  of 
the  oirden^ters,  and  compel  Tiim  to  pay  the  whole  extent  of  the 
intertfl  kifuird;*  And  this  underwriter  may  afterwards  recover 
from  each  of  (he  rel!,  a  rateable  fatisfaflton  or  apportionment  of* 
the  (our,  wh^hhehas  been  oblfge3  to  pay  to  the  aiTured.  ParL  In/i 
28b.  Thtf  fiw  of  infarancc  is  fully  and  ably  coUefteS  and  arranged 
by  Mr.  Park,  Tn  his  Sydem  oFtHe  Law  of  Marine' Infurances.  For 
the  benefit  of  Ifudcnts  and' of  rbaders  in  gcneraT,1he  Editor,  upon  y 
ftltufe  occafion;  wiir  give  an' abridgment  of  all  the' principles*  of 
this'  impdj^nt  and  clcgknt  ISraach  of  EngliQi  jurirprudehce. 

of 
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of  ten  pounds  per  annum  (unlefs  on  a  fufficient  pledge  of 
lands  in  fee  fimple  (17)  or  (lock  in  the  public  funds)  the  true 
confideration,  which  fhall  te  in  money  bnlyi  ihall  be  fct  forth 
and  dcfcribed  in  the  feciirityitfelf  (18);  and  a  memorial  of  the 
date  of  the  fecurlty,  of  the  names  of  the  parties,  ajiu^  que 
trujls^  cejluy  que  vies,  and  witneffes,  and  of  the  confideration 
money,  fhall  within  twenty  days  afte^  it's  execiition  be  in- 
rolled  in  the  court  of  chancery  \  elfe  the  ircurity  (hall  be  nuU 
and  void :  and^in  cafe  of  collufivepra£tices  refpe£ling  the  con- 
fideration, the  court,  in  which  any  a£tion  is  brought  or  judg-  [  462  J 
ment  obtained  upon  fuch  collufive  fecurity,rtiay  order  the  fame 
to  be  cancelled,  and  the  judgment  (if  any)  to  be  vacated :  and 
alfo  all  contra£ts  for  the  purchafe  of  annuities  from  infants 
(hall  remain  utterly  void,  and  be  incapable  of  confirmation 
aftet  fuch  fpfants  arrive  to  the  age  of  maturity.  But  to  re- 
turn to  the'  dodlrine  of  common  intereft  on  loans : 

Upon  the  two  principles  of  incoriveriiehct  ziid  ha- 
zard, compared  together,  different  nations  have,  at  difFet- 
ent  times,  ellablifhed  different  rates'  of  intereft.  The  ]^o- 
mans  at  one  time  allowed  ceniefimae,  one  per  ce^t.  monthly^ 

(ty)  In  fee-fimple,  6r  fee-tail^  in  poffeffion  6f  an  atnnual  value 
equal  to  the  aiinuicy. 

(iB)  The  confideration  may  either  be  in  money  of  notes^  if 
they  are  paid  when  they  become  due,  but  they  ntuft  be  fpecified 
in  the  memorial.  3  T>  R.  298.  But  bank-notes  are  considered  in 
this  C2(fc  as  money.  IS.  554.  The  grant  of  the  annuity  will  be 
void  if  the'  confideration  is  partly  money*  and  partly  a'  debt  for  the 
fale  of  goods ;  for  one  great  abufc  intended  to  be  cof  reded  by  the 
ibtute  was  a  pretended  advance  of  money  by  a  fraudulent  fale  of 
goods.     1  T.  R.  732. 

Perbapt  stdebt  for  money  lent  would  be  a  faffitient  confideration 
within  the  fpirit  of  the  fiatute»  yet  it  would  he  prudent  not  to  truft 
to  it*  But  annuities  granted  wi^ouf  a  pecuniary  confideration^  as 
in  confideration  of  the  grantee's  refigning  his  bufinefs  in  favour  of 
the  grantor*  are  excepted  in  the  ftatate,  and  need  not  be  regiftered* 
4  T.  R.  790. 

Vol,  II.  N  n  or 
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or  twelve  per  cent,  per  annum^  to  be  Cakcii  for  comnsoa 
loans ;  but  Juftinian  °>  reduced  It  to  trlcnteSf  ot  one 
third  of  the  as  or  centeftmae^  that  iSf  four  per  cent  s  biit 
allowed  higher  intereft  to  be  taken  of  merchants^  be- 
caufe  there  the  hazard  was  greater.     So  too  Grotius  in- 


n  Cod.  4.  31.  a6.    Notf.  3j>  34,  not  on!y  for  ondaftandiDg  the  cu 

35.«...~A   fboit  explication  of  tbcfe  but  aifo  the  more  claffical  wriBersy  «i»a 

teimsy  ami  o(  the  divifion  of  the  Ro-  perpetually  rtkx  to  this  diftributi< 

m^nas,  will  be'oreful  to  the  ftudent.  Thus  HoracCt  a/ Pj/cMs,  }« 5. 

Stomar.i  pucri  longis  rMticnibms  ailem 
Dijcunt  in  fartet  centum  diducert,     DUst 
Fiiius  jS/htni,Ji  de  quinconce  r/mata  eft 
Uncia,  quid  fupcret  f  poterai  dhfiffcp,  tricjil :  eu. 
Rem  p.tcriifirvare  tuami  redU  unciii  quid  Jit? 
Semis. 


Iris  thfrcfure  to  be  obferved,  that  ia 
ca.cubiiog  the  rate  of  mtcrefty  tbe.Ro* 
mans  divided  the  principal  fum  into  an 
tunJrtd  parts  ;  one  cf  which  they  al- 
lowed ro  he  taken  monthly  :  and  this, 
which  was  the  hl(jhe(l  rate  of  iotereft 
prrmiiteJy  ihry  called  ufumt  ctnttfimat^ 
aniounting  yearly  to  twelye  pir  cent. 
Now  4S  the  alt  or  Roman  pound,  was 
commonly  ufed  to  exprcfi  any  integral 
Ixim,  and  wasdivifjbie  into  twelve  parta 
©r  Kirf/tfothttefore  thefe  twelve  monthly 
pj)  ments  or  un:\ai  were  held  to  amount 
i^nnui'Iy  to  one  pound,  or  «i  ufumrius  \ 
and  fo  the  u fur  at  ajfti  were  fynonymout 
to  th^  ufut  at  centtfimae.  And  ail  lower 
rates  of  intereft  were  denominated  ac- 

Paetis  Assxt. 


cording  to  the  rdiadon  they  bore  to  thii 
centefimal  ofury,  or  ufurae  mjfes  z  for 
the  fereral  moltipliet  of  the  n«GM#,  or 
duodecimal  pares  of  the  as,  were  known 
by  dfflvrent  names  according  to  their 
different  combinations  j  Jextaas^  ^a«. 
dranij  trient^  ^uincunx^ftmis,  fiptmaxf 
ieSf  dodrangf  dextansp  deunXp  containing 
rcfpeaively,  i,j,4,  5, 6,7, 8,^>iOpti, 
ttnciat  or  duodecimal  parts  of  an  «x. 
(Ff.  28.  5.  50.  §  ft.  G  ravin,  trig, 
jur.  civ.  L  x»  \  47.)  This  being  pre. 
mifed,  the  following  taUe  wiJl  dearly 
exhibit  at  once  the  fubdivifioni  of  the 
tfi,  and  the  denominations  of  tha  rats 
of  intereft* 


USURAX. 
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forms  us  ■,  that  in  Holland  the  rate  of  intereft  was  then  eight 
per  cent,  in  conunon  loans,  but  twelve  to  merchants.  And 
lord  Bacon  was  defirous  of  introducing  a  fimilar  policy  in 
England^ :  but  our  law  eftabliihes  one  ftandard  for  all  altke^ 
where  the  pledge  of  fecurity  itfelf  is  not  put  in  jeopardy ;  left, 
underthegeneralpretenceof  vagueand  indeterminate  hazards, 
a  door  (hould  be  opened  to  fraud  and  ufury  :  leaving  fpecific 
hazards  to  be  provided  agamft  by  fpecific  infurances,  by  an- 
nuities for  lives,  or  by  loans  upon  nfpondentiaj  or  bottomry* 
But  as  to  the  rate  of  legal  intereft,  it  has  varied  and  decreafed 
for  two  hundred  years  paft,  according  as  the  quantity  of  fpecie 
in  the  kingdom  has  increafed  by  acceffions  of  trade,  the  intro- 
duction of  paper  credit,  and  other  circumftances.  T  he  ftatute 
37  Hen.  VIII.  c.  9.  confined  intereft  to  ten  per  cent,  and  fo 
did  the  ftatute  13  Eliz.  c.  8.  But  as,  through  the  encourage- 
ments given  in  her  reign  to  commerce,  the  nation  grew  more 
wealthy,  fo  under  her  fucceffor  the  ftatute  ai  Jac*  ha  i^. 
reduced  it  to  eight  per  cent  s  as  did  the  ftatute  x  2  Car.  II. 

c.  f2'  ^^  ^^  *  ^"^  ^^^7  ^y  ^^  ftsttute  12  Ann.  ft.  a.  c.  itf. 
it  was  brought  down  to  five  per  cent,  yeariy,  which  is  now  the 
extremity  of  legal  intereft  that  can  be  taken  (19).  But  ye tj  if  a 
contra^  which  carries  intereft  be  made  in  a  foreign  coun- 
try^ pur  courts  will  direft  the  payment  of  intereft  according 
to  the  law  of  that  country  in  which  the  contraft  was  made  p. 

A  dejur.  b.  &  f.  ft.  ia.  23.  P  I  £qu.  Caf.  2br.  2Sf.     i  P.  Wffls. 

o  EITays.  C.4I.  395. 

'■  ■^—^•~—  '       h^^.^— ^-^—      ■ , - —  — ^ —  - 

(19)  This  ftatute  not  only  makes  the  lender  liable  to  a  peiralty 
of  treble  the  amount  of  the  fam  lent,  but  ic  declares  all  ufurious 
bonds,  contra^,  and  afliirances,  abfolutely  void.  If  therefore  a 
bill  of  exchange,  or  note»  rs  given  in  confequence  of  an  ufdrious 
contrail,  it  is  abfolutely  void  in  the  hands  of  an  innocent  perfon* 
who  has  taken  it  in  the  fair  and  regular  conrfe  of  bufinefs>  without 
any  notice  of  the  ufury ;  and  evidence  of  the  ufury  will  be  a  good 
defence,  in  an  adiion  brought  upon  fuch  a  bill  or  note,  againft  the 
drawer,  acceptor,  or  any  indorfer.  This  is  a  very  hard  cafe ;  and 
the  law  is  the  fame  if  a  bill  or  note  is  given  for  a  gaming  debt,  or 
for  money  lent  to  game  with.  Doug.  708.  *  See  further  upon  ufury 
in  the  4th  vol.  p.  158. 

N  n  2  fThus 
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Thus  InQi,  America^,  Turkifli,  and  Indian  mteieft,  havi 
been  allowed  in  our  courts  to  the  amount  of  even  twthi 
per  cent :  for  the  moderation  or  exorbitance  of  intereft  dc 
pends  upon  local  ciraim (lances ;  and  the  refufal  to  inforce 
fuch  contrafts  would  pat  a  ftop  to  all  foreign  trade.  And 
by  (latute  14  Geo.  III.  c.  79.  all  mortgages  and  other  (t- 
curities  upon  cftates,  or  other  property  in  Ireland  or  the 
plantations,  bearing  intereft  not  exceeding  fix  per  cent,  Ihall 
be  legal ;  though  executed  in  the  kingdom  of  Great  Briliin. 
unlefs  the  money  lent  (hall  be  known  at  the  time  to  exceed 
the  value  of  the  thing  in  pledge;  in  which  cafe  atfo,  to 
•  prevent  ufurious  contrafts  at  home  under  colour  of  fucii 
foreign  fecurities,  the  borrower  fhall  forfeit  treble  the  fum 
fo  borrowed. 

4.  The  lail  general  fpecies  of  contra^is,  which  I  have 
to  mention,  fe  that  of  debt ;  v/hcrcby  a  cio/e  in  aftion,  or 
right  to  a  certain  fum  of  money,  is  mutually  acquired  and 
loit  *».     This  may  be  the  counterpart  of,  and  arifc  from, 
any  of  the  other  fpecies  of  6ontra£ls*      As,  in  cafe  of  i 
fdlc,  where  the  price  is  not  paid  in  ready  money,  the  vcn- 
iice  becomes  indebted  to  the  vendor  for  the  fum  agreed  011; 
and  the  vendor  has  a  property  in  this  price,  as  a  cboji  in 
aclion,  by  means  of  tliis  contract  of  debt.    In  bailmeiiM 
if  the  bailee  lofes  or  detains  a  fum  of  money  bailed  to  him 
for  any  fpecial  purpofe,  he  becomes  indebted  to  the  bailor 
in  the  fame  numerical  fum,  upon  his  implied  contraft,  that 
he  fliould  execute  the  truft  rcpofcd  in  him,  or  repay  tk 
money  to  the  bailor.     Upon  hiring  or  borrowing,  the  hiitr 
or  borrower,-  at  the  fame  time  that  he  acquires  a  property 
in  the  thing  lent,  may  alfo  becbme  indebted  to  the  lender, 
upon  his  contraft  to  reftore  the  money  borrowed,  to  pj 
the  price  or  premium  of  the  loan,  the  hire  of  the  horfc^ 
or  the  like.     Any  contraA  in  Ihort  whereby  a  dctcrmiMW  ^ 
fum  of  money  becomes  due  to  any  perfon,  and  is  not  paw  | 
but  remains  in  aftion  merely,  is  a  contrafl  of  debt.    And,  | 
taken  in  this  light,  it  comprehends  a  great  variety  of  acqu^"' 

-  4F.  N,  B.  1x9. 
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tion ;  being  ufually  divided  into  debts  of  record^  debts  ^y/pe^ 
ria/^  and  debts  hyjimple  contract. 

A  DEBT  of  record  is  a  fum  of  money,  which  appears  to 
be  due  by  the  evidence  of  a  court  of  record.  Thus,  when 
any  fpecific  fum  is  adjudged  to  be  due  from  the  defendant 
to  the  plaintifF,  on  an  adion  or  fuit  at  law ;  this  is  a  con- 
tra£l  of  the  highcft  nature,  being  ellablifhed  by  the  fentence 
of  a  court  of  judicature.  Debts  upon  recognizance  are  alfo  a 
fimi  of  money,  recognized  or  acknowleged  to  be  due  to  the 
crown  or  a  fuhjedl,  in  the  prefence  of  Ibme  court  or  magif^ 
trate,  with  a  condition  that  fuch  acknowiegemeait  (hall  be 
void  upon  the  appearance  of  the  party,  his  good  behaviour, 
or  the  like :  and  thefe,  together  with  ftatutes  merchant  and 
(latutes  ftaple,  i5fc.  if  forfeited  by  non-performance  of  the 
condition,  are  alfo  ranked  among  this  (irft  and  principal  clafs 
of  debts,  viz.  debts  of  record ;  fince  the  contra£^,  on  which 
they  are  founded,  is  witnefied  by  the  hi^elt  kind  of  evidence, 
r/z*  by  matter  of  records 

Debts  by  fpecialiy^  or  fpecial  contrafb,  are  fuch  whereby 
a  fum  of  money  becomes,  or  is  acknowleged  to  be,  due  by 
deed  or  inftrument  under  feal.  Such  as  by  deed  of  covenant^ 
by  deed  of  fule,  by  leait;  referring  rent,  or  by  bond  or  obli- 
gation :  which  lad  we  took  occafion  to  explain  in  the  twen^ 
tieth  chapter  of  the  prefent  book ;  and  then  {hewed  chat  it  is 
a  creation  or  acknowlegement  of  a  debt  from  the  obligor  to 
th£  obligee,  unlefs  the  obligor  performs  a  condition. there- 
unto ufually  aianexed,  as  the  payment  of  rent  or  money  bor- 
rowedf  the  obfervance  of  a  covenant,  and  the  like^  on  fai- 
lure of  which  the  bond  becomes  forfeited  and  the  debt  be- 
comes due  in  law.  Thefe  are  looked  upon  as  the  next  clafs 
of  debts  after  tholie  of  record^  being  confirmed  by  fpecial 
evidence,  und^r  Heal. 

Debts  hyjimple  coniraR  are  fuch,  where  the  contrafl 
upon  which  the  obligation  arifes  is  neither  afcertained  by 
laaatter  of  record^  nor  yet  by  deed  or  fpecial  indrument^  but 
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by  mere  oral  evidence,  the  moft  Cmplc  of  any ;  or  by  notes 
unfcalcd,  which  are  capable  of  a  more  cafy  proof,  and  (there- 
fore only)  better,  than  a  verbal  promife.  It  ts  eafy  to  fee 
into  what  a  vaft  variety  of  obligations  this  lad  clafs  may  be 
branched  out,  through  the  numerous  contra£ls  for  moncyy 
yrhich  are  not  only  exprefied  by  the  parties,  but  virtually 
implied  in  law.  Some  of  thefe  we  have  already  occaGonaliy 
hinted  at ;  and  the  reft,  to  avoid  repetition,  muft  be  referred 
tp  thofe  particular  heads  in  the  third  book  of  thefe  commen- 
taries, where  the  breach  of  fuch  contra£ls  will  be  confidered, 
I  {hall  only  obferve  at  preient,  that  by  the  ftatute  29  Car.  II. 
c*  3.  no  executor  or  adminiftrator  flcall  be  charged  upon  any 
fpecial  promife  to  anfwer  damages  out  of  his  own  eftate^  and 
no  perfon  (hall  be  charged  upon  any  promife  to  anfwer  for 
the  debt  or  default  of  another,  or  upon  any  agreement  in 
confideration  of  marriage,  or  upon  any  contra£l  or  fale  of 
any  real  eftate,  or  upon  any  agreement  that  is  not  to  be  per^ 
formed  within  one  year  from  the  makiVig  1^  unlefs  the  agree* 
ment  or  fome  memorandum  thereof  be  in  writings  and  ii^ed 
by  tlie  party  himfelf  or  by  his  authority  ( 20}, 

But  there  is  one  fpecies  of  debts  upon  (imple  contrad, 
which,  being  a  tranfa^ion  now  introduced  into  all  forts  of 
civil  life,  under  the  name  6f  paper  credit,  deferves  a  more 
particular  regard,  Thefe  are  debts  by  Mis  of  exchange,  and 
protnijfory  Mtes^ 

A  BILL  of  exchange  is  a  fecurity,  originally  invented  amon^ 
merchants  in  different  countries,  for  the  more  eafy  remittance 
of  money  from  the  one  to  the  other,  which  has  lincc  fpread 
itfelf  into  almoft  all  pecuniary  tranfaflions.  It  is  an  open 
letter  of  requeft  from  one  man  to  another,  defiring  him  ta 
pay  a  fum  named  therein  to  a  third  perfon  on  his  account ; 
by  which  means  a  man  at  the  moft  diftant  part  of  the  Mrorld 
inay  have  money  remitted  to  him  from  any  trading  country. 


(20]  See  3  vol.  page  159, 
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If  A  lives  in  Jamaica,  and  owes  B  who  lives  ki  England 
1000/.  now  if  C  be  going  from  England  to  Jamaica^  he 
may  pay  B  this  loooA  and  take  a  bill  of  exchange  drawn  by 
B  in  England  upon  A  in  Jamaica,  and  receive  it  when  he 
comes  thithen    Thus  does  B  receive  his  debt,  at  any  diftance 
of  place,  by  transferring  it  to  C ;  who  carries  over  his  money 
in  paper  credit,  without  danger  of  robbery  or  lofs.     This  t  4^7  3 
method  is  faid  to  have  been  brought  into  general  ufe  by  the 
Jews  and  Lombards,  when  banifhed  for  their  ufury  and  other     ^ 
vices ;  in  order  the  more  eafily  to  draw  their  efFeits  out  of 
France  and  England,  into  thofe  countries  in  which  they  had 
chofen  to  refide.  But  the  invention  of  it  was  a  little  earlier  : 
for  the  Jews  were  baniflied  out  of  Guienne  in  1287,  ^"^  out 
of  England  in  1290'}  and  in  1^36  tlie  ufe  of  paper  credit 
was  introduced  into  the  Mogul  empire  in  China  *.     In  com- 
mon fpcech  fuch  a  bill  is  frequently  called  a  drafi,  but  a 
hill  of  exchange  is  the  more  legal  as  well  as  mercantile  expref* 
fion.    The  perfon  however,  who  writes  this  letter,  is  called 
in  law  the  drawer,  and  he  to  whom  it  i$  written  the  drawee  j 
and  the  third  perfon,  or  negotiator,  to  whom  it  is  payable 
(whether  fpecially  named,  or  the  hearer  generally)  is  called 
the  payee. 

These  bills  are  either  foreign,  or  inland :  foreign,  when 
drawn  by  a  merchant  refiding  abroad  upon  his  correfpondcnt 
in  England,  or  vice  verfa  ;  and  inland,  when  both  the  drawer 
and  the  drawee  refide  within  the  kingdom.  Formerly  foreign 
bills  of  exchange  were  much  more  regarded  in  the  eye  of  tlie 
law  than  inland  ones,  as  being  thought  of  more  public  cort- 
ccrn  in  the  advancement  of  trade  and  commerce.  But  now 
by  two  ftatutes,  the  one  9  &  10  W.  III.  c.  17.  the  orhrr 
3  &  4  Ann.  c.  9.  inland  bills  of  exchange  arc  put  upon  the 
fame  footing  as  foreign  ones  5  wlmt  was  the  law  and  cuflom 
of  merch«ints  with  regard  to  the  one,  and  taken  notice  of 
(nerely  as  fuch',  being  by  thofe  ftatutes  exprefsly  enabled 

ra  Carte.  Hil.  Engl.  203.  106.  t  1  Roll.  Abr.  6, 

•  Mod.  Uq.  li'.it.  iv.  4^9. 
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with  regard  to  the  other.    So  that  now  there  i$  not  in  law 
any  manner  of  difference  between  them  (21). 

Promissory  notes,  or  notes  of  hand,  are  a  plain  anddi* 
reel  engagement  in  writing,  to  pay  a  fum  fpejcified  at  the 
time  therein  limited  to  a  perfon  tl;erciu  named,  or  fometimes 
to  hi3  order,  or  often  to  the  bearer  at  large*  Thefe  alfo,  by 
the  fame  ftatute  3  &  4  Ann.  c.  9,  are  made  adignable  and 
indorfable  in  like  manner  as  bills  of  exchange.  But,  by 
ftatute  15  Geo.  III.  c.  51*  all  promiflbry  or  other  notes, 
^  468  ]  bills  of  exchange,  draft$,  and  undertakings  in  writing, 
being  negotiable  or  transferable,  for  the  payment  of  lefs  than 
twenty  fliillings,  are  declared  to  be  null  and  void ;  and  ic 
is  made  penal  to  utter  or  publifli  any  fuchj  they  being 
deemed  prejudicial  to  trade  and  public  credit.  AndibyiyGeo. 
III.  c.  30.  all  fuch  notes,  bills,  drafts,  and  undertakings, 
to  the  amount  of  twenty  fliillings,  and  lefs  than  five  pounds, 
are  fubjefted  to  many  other  regulations  and  formalities ;  the 
omidion  of  any  one  of  which  vacates  the  fecurity,  and  is  pe- 
nal to  him  that  utters  it  (22). 


(21)  One  very  important  diftinf^ion  between  foreign  and  inland 
bills  of  exchange  ftill  remains  unaltered  by  the  flatutes;  viz,  in  a 
foreign  bill,  in  order  to  recover  againft  the  drawer  or  indorfcrs,  it 
is  neceifary  that  the  bill  (hould  be  protelled  for  non-acceptance  cr 
non*payment,  5  T.  R.  239 ;  but  a  proted  is  not  neceiTary  upon  aa 
inland  bill»  to  enable  the  holder  to  recover  the  amount  of  it  againll 
the  drawer  or  indorfers  f  and  the  only  advantage  of  a  proteil  upon 
an  inland  bill  is  to  give  the  holder  a  right  to  recover  xotereft  and 
expences  incurred  by  the  non-acceptance  or  non-pay nient.  Ld. 
Raym*  993.  No  inland  bill,  payable  at  or  after  iight^  can  be  pro- 
telled ;  or  which  is  not  drawn  payable  at  fome  time  after  dace. 
^T.R,  170. 

(22)  Every  note  or  bill  of  that  value  Qiall  fpeclfy  the  name  and 
place  of  abode  of  the  payee ;  it  fhall  not  be  antedated^  and  fhall  he 
made  payable  within  twenty-one  days  after  date ;  and  every  in- 
dorfement  fhaH  be  made  within  that  time«  and  (hall  be  dated  when 
iind  where  made,  and  fiiali  contain  the  name  and  place  of  abode  of 

the 
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The  payee^  we  may  obferve,  either  of  a  bill  of  exchange 
or  promiiTory  note,  has  clearly  a  property  veiled  in  htm  (not 
indeed  in  poflcflion  but  in  a£lion)  by  the  exprefs  contract  of 
the  drawer  in  the  cafe  of  a  promiiTory  note,  and,  in  the  cafe 
of  a  bill  of  exchange,  by  his  implied  concra£l,  Wz*  that» 
provided  the  drawee  does  not  pay  the  bill,  the  dr;rwer  will: 
for  which  reafon  it  is  ufual,  in  bills  of  exchange,  to  exprefs 
that  the  value  thereof  hath  been  received  by  the  drawer  *■  j  ia 
order  to  (hew  the  confideration,  upon  which  the  implied 
contradl  of  repayment  arifes.  And  this  property,  fo  v^fted, 
may  be  transferred  and  afiigned  from  the  payee  to  any  other 
man ;  contrary  to  the  general  rule  of  the  common  law,  that 
;io  cbofe  in  a£lion  is  affignable :  which  aiiignment  is  the  life 
of  paper  credit.  It  may  therefore  be  of  fomc  ufe,  to  mention 
a  few  of  the  principal  incidents  attending  this  transfer  or 
aiiignment,  in  order  to  make  it  regular,  and  thereby  to  charge 
the  drawer  with  the  payment  of  the  debt  to  other  perfons 
than  thofe  with  whom  he  originally  contracted. 

«  Sera.  i2X2« 


the  iadorff  e.     The  penalty  for  not  complying  with  the  ftatutc  is 
from  5  to  so/,  at  the  difcretion  of  a  magiftrate. 

The  following  ftamp  duties  are  now  payable  upon  all  bills  of  ex* 
change  and  promiiTory  notes :  upon  all  bills  of  exchange  payable  on 
demand*  and  promiiTory  notes  payable  to  <bearer  on  demand*  for 
5  /.  5^.  and  under*  3  d. :  for  30/.  and  under,  above  the  lad  fum,  6d. ; 
for  50/.  and  under*  9^.;  for  |oo/.  and  under*  i  /.;  for  200/.  and 
under*  1  ^.  6^. ;  thcfe  may  be  re^i^Tued  at  the  place  where  drawn. 
But  fuch  bills  or  notes  paying  for  5  /.  5  /.  or  under,  6d,  and  for 
30/.  and  under*  above  5/.  5J.  one  (hilling,  may  be  re-iiTued  after 
payment  at  one  place.  For  all  other  bills  and  notes  the  following 
duties  mud  be  paid  :  for  30/.  and  under*  6^. ;  for  50/.  and  under* 
above  the  lad  Turn*  ^d. ;  for  100/.  and  under,  i  s. ;  for  200/.  and 
nnder,  is.  6d,  Every  bill  and  note  above  200/.  (hall  pay  2j. 
No  duty  is  to  be  paid  upon  bills  or  notes  for  \t(s  than  40  j.  ;  nor 
upon  any  draft  on  demand  upon  bankers  living  within  ten  miles  of 
the  place  where  drawn.  All  foreign -bills  (hall  pay  for  each  fet» 
for  100/.  and  under*  6^. ;  for  200/.  to  100/.  ninepence;  above 
f  00/.  on^  ihilling,  |i  Geo.  III.  c.  25.    Burn,  Prom.  Nou, 
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*  In  the  firft  place  then,  the  payee,  or  perfon  to  whom  or 
whofe  order  fuch  bill  of  exchange  or  promifTory  note  is  pay- 
able, may  by  indorfement,  or  writing  his  name  in  dorjo  or 
oil  the  back  of  it,  aflign  over  his  whole  property  to  the 
bearer,  or  elfc  to  another  perfon  by  name,  either  of  whom  is 
then  called  the  indorfee ;  and  he  may  aflign  the  fame  to 
(  4^  ]  another,  and  fo  on  tn  infinitum.  And  a  promiflbry  note, 
piiyable  to  A  or  hearer^  is  negotiable  without  any  indorfc- 
ment,  and  payment  thereof  may  be  demanded  by  any  bearer 
of  it^.  But,  in  cafe  of  a  bill  of  exchange,  the  payee,  or 
the  indotfee,  (whether  it  be  ^  general  or  particular  indorfe* 
ment)  is  to  go  to  the  drawee,  and  ofier  his  bill  for  acceptance  \ 
which  acceptance  (fo  as  to  charge  the  drawer  with  coils) 
muft  be  in  writing,  under  or  on  the  back  of  the  biU(23).  If  the 
drawee  accepts  the  bill,  either  verbally  or  in  writing  ^^j  he 
then  makes  himfelf  liable  to  pay  it ;  this  being  now  a  con< 
tfa£t  on  his  fide,  grounded  on  an  acknowlegement  that  the 
drawer  has  effects  in  his  hands>  or  at  leaft  credit  fofficient  to 
warrant  the  payment.  If  the  drawee  refufes  to  accept  the 
bill,  and  it  be  of  the  value  of  20/.  or  upwards,  and  expreffed 
to  be  for  value  received,  the  payee  or  indor(ee  may  proteit  it 
for  non'-acctptance  s  which  proteft  muft  be  made  in  writing, 
under  a  copy  of  fuch  bill  of  exchange,  by  fome  notary 
public ;  or,  iJF  no  fuch  notary  be  refident  in  the  place,  then 
by  any  other  fubftantial  inhabitant  in  the  prefence  of  two 
credible  witnefles  \  and  notice  of  fuch  proteft  muft,  withiq 
fourteen  days  after  (24),  be  given  to  the  draweh 

V  1  Show.  235*«>Graot  v.  Vaughan.  ^  Stnu  1060. 

T.4Geo.  III.  B.  R. 

(23}  It  is  fully  fettled,  that  a  verbal  acceptance  will  bind  the 
drawee,  ^/r.  1000.  Yet  it  appears  from  the  ftatates,  which  arc 
very  far  from  being  fo  intelligible  as  the  importance  of  the  fubjeft 
demanded,  that  if  the  drawee  Vefufes  to  accept  in  writing,  the  bi!l 
may  be  protcfled  for  non-acceptance,  3^4  Ann.  c.  9.  f.  4.  But 
if  a  verba!  acceptance  is  received  by  the  holder,  the  bill  cannot 
afterwards  be  proteftcd  for  non-payment,  fo  as  to  charge  the 
drawer  with  colls,  damages,  and  intcrcil,  in  confet^ucncc  of  thq 
proteft.     f.  5.  ( 

(24)  See  note  26I 

-  BvT, 
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But,  in  cafe  fuch  bill  be  accepted  by  the  draveC)  and 
after  acceptance  he  fails  or  ref ufes  to  pay  it  within  three  days' 
after  it  becomes  due  (25},  (which  three  days  are  called  days  of 
grace)  the  payee  or  indorfee  is  then  to  get  it  protefted  for 
mn^aymentj  in  the  fame  manner^  and  by  the  fame  perfons 
who  are  to  proteft  it  in  cafe  of  non-acceptance,  and  fuck 
proteft  mud  alfo  be  notified,  within  fourteen  days  after,  to 
the  drawer.  And  he,  on  producing  fuch  proteft,  either  of 
nonracceptance  or  non-payment^  is  bound  to  make  good  to 
the  payee,  or  indorfee,  not  only  t^e  amount  of  the  faid  bilk, 
(which  he  is  bound  to  do  within  a  reafonable  time  after  non* 
payment,  without  any  proteft,  by  the  rules  of  the  common 
law*)  but  alfo  intereft  and  all  charges,  to  be  computed  from 
the  time  of  making  fuch  proteft.  But  if  qo  proteft  be  made 
or  notified  to  the  drawer,  and  any  damage  accrues  by  fuch 
pcgica,  it  (hall  fall  on  the  holder  of  the  bill.  The  bill,  [  470  J 
when  refufcd,  muft  be  demanded  of  the  drawer  as  foon  as 
conveniently  may  be :  for  though,  \idien  one  draws  a  bill  of 
exchange,  he  fubje£);s  himfdf  to  the  payment,  if  the  perfon 
on  whom  it  is  drawn  refufes  either  to  accept  or  pay,  yet  that 
U  with  this  limitation,  that  if  the  bill  be  not  paid,  when  due, 
the  perfon  to  whom  it  is  payable  (hall  in  convenient  time  give 
the  drawer  notice  thereof;  for  othcrwife  the  law  will  implj 
it  paid :  fince  it  would  be  prejudicial  to  commerce,  if  a  biU 
might  rife  up  to  charge  the  drawer  at  any  diftance  of  time  ; 
when  in  the  mean  time  all  reckonings' and  accounts  may  be 
^djufted  between  the  drawer  and  the  drawee  y  (26). 

X  Lord  Raym.  993.  r  Salk.  1x7. 
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(25)  A  bill  or  note  is  not  now  confidered  dae  or  demaudable 
till  the  laft  day  of  the  three  days  grace ;  as  if  a  bill  or  note  is  dated 
on  the  12th  of  any  mondi,  and  made  payable  ten  days,  oneweekp 
or  one  month-  after  date«  payment  maft'be  demanded  on  the  t5di« 
the  aad  of  the  fame,  and  on  the  1 5th  of  the  next  month  refpeft-* 
ively.  Days  of  grace  are  allowed  opon  promiiFory  noteft,  b  iikp 
manner  as  upon  bills  of  exchange.     4  T,  R.  148. . 

(26)  It  is  probable,  when  the  ftatnte  '9  &  10  W.  III.  c.  17,  w)is 
palFedf  which  reqah-cs  nqpce  of  a  proteft  to  be  fcnt  within  fourteen' 
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If  the  bill  be  an  iadorfed  billj  and  the  Indorfee  cannot  get 
the  drawee  to  difcharge  it,  he  may  call  upon  either  the  drawer 
or  the  indorfer,  or  if  the  bill  has  been  negociated  through  many 
hands,  upon  any  of  the  indorfers  \  for  each  indorfer  is  a 
warrantor  for  the  payment  of  the  bill,  which  is  frequently 
tadcen  in  payment  as  much  (or  more)  upon  the  credit  of  the 
indorfer,  as  of  the  drawer.  And  if  fuch  indorfer,  fo  called 
upon,  has  the  names  of  one  or  more  indorfers  prior  to  his 
own,  to  each  of  whom  he  is  properly^an  indorfee,  he  is  alfo 
at  liberty  to  call  upon  any  of  them  to  make  liim  fatisfaftion ; 
and  fo  upwards.  But  the  firft  indorfer  has  nobody  to  rcfort 
to,  but  the  dra  wer  only  ( 2  7 ), 

*-         »■    I  ■  ■  ■  ■  »       ■  I    —      ■■IP..  I.  ■  ■        ■  ■   I  III  ■  I     ■    iBiiw        B         ,    ,^  ^  ,  I  mm 

days>  that  fuch  time  was  thought  a  reafonable  notice  of  the  biirs 
being  di/bonoured ;  but  it  is  now  fully  fettled,  that  ifihe  holder  of  a 
bill  intends  to  have  his  remedy  againd  the  drawer  or  indorfer,  be 
inuft  give  him  notice  without  delay  of  the  non- acceptance  or  non- 
payment, and  thathe  expedts  payment  from  him.  It  ufed  to  be  held, 
that  the  reafonablenefs  of  the  nodce  was  a  queflion  of  fa&  for  the 
jury  to  determine ;  bat  it  is  now  fo  far  a  queflion  of  law,  that  the 
courts  will  grant  new  trials  till  the  jury  adopt  the  rule  which  they 
have  eflabliihed  ;  which  feeros  to  be  this,  njiz.  that  notice  muft  be 
given  to  the  drawer  or  indorfer,  by  the  firft  or  next  pofl,  if  the 
tufie  will  permit,  after  the  diOionour  of  the  bill,  i  T,  R.  168. 
£>gug.  497.  It  might  perhaps  be  more  convenient  to  extend  the 
rule  till  the  poft  gpes  out  on  the  next  day,  as  this  would  cut  offal! 
queftions  and  litigation  upon  the  pofllbility  of  giving  notice  on  the 
fame  day.  The  drawer  and  indorfers  are  difcharged,  without 
fuch  due  notice,  from  all  actions  brought  upon  the  bill ;  with  this 
exception,  if  the  holder  can  prove  that  (he  drawer  had  no  effeds 
in  the  hands  of  the  drawee  when  the  bill  was  difhonoured,  be 
may  dill  recover  againil  the  drawer,  though  he  omitted  to  give 
him  notice*  For  the  intent  of  the  nouce  is  to  give  him  the  ear- 
lieft  opportunity  of  regaining  his  property  out  of  the  hands  of  the 
dsawee ;  and  he  cao-fufiain  nopoffible  iojury  by  the  want  of  nodce, 
when  he  has  no  property  in  the  drawee's  poiTeffion.  1  T.  R.  7IZ. 
But  this  reafon  does  not  extend  to  an  indorfer ;  and  therefore  the 
ctrcumflance  of  the  drawee's  having  no  efFeds  is  immaterial  in  aa 
adion  againft  him.    IL 

(27)  The  holder  of  the  bill  may  bring  adions  againft  the  acceptor, 
drawer,  and  all  the  indorfers  at  the  fame  time ;  but  though  he  may 

obtaia 
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What  has  been  faid  of  bills  of  exchange  is  applicable  alfo 
to  promiflbry  notes,  that  are  indorfed  over,  and  negociated 
from  one  hand  to  another ;  only  that,  in  this  cafe,  as  there 
is  no  drawee,  there  can  be  no  proteft  for  non*acceptance ;  or 
rather,  the  law  confiders  a  promiflbry  note  in  the  light  of  a 
bill  drawn  by  a  man  upon  himfelf,  and  accepted  at  the  time 
of  drawing.  And,  in  cafe  of  non-payment  by  the  drawer,  the 
feveral  indorfees  of  a  promiflbry  note  have  the  fame  remedy^ 
as  iipon  bills  of  exchange,  againft  the  prior  indorfers. 


obtain  judgments  in  all  the  a£lions,  yet  he  can  recover  but  one 
faiisradion  for  the  value  of  the  bill ;  but  he  may  fue  out  execution 
againft  all  the  reft  for  the  cofts  of  their  rcfpcdive  a£Uons.  Bayiey,  43 . 

This  important  fubjeft  will  be  more  fully  difcuffed  by  the  Editor 
upon  a  future  occafion. 


47^  9^^  R  I  o  H  T  8  Book  !!• 


CHAPTER    THE   THI  R  T  Y-F  IRST. 


OF  TITLE    BY  BANKRUPTCY. 


THE  preceding  chapter  having  treated  pretty  largely 
of  die  acqutfition  of  perfonal  property  by  fevenl 
commercial  methods,  we  from  thence  fhall  be  eafily  led  to 
take  into  our  prefent  conGderation  a  tenth  method  of  tranf- 
ferring  property,  which  is  that  of 

X  BAMKRaPTCY;  a  title  which  we  before  lightly  touch- 
ed upon>,  fo  far  as  it  related  to  the  transfer  of  the  real  ef- 
tate  of  the  bankrupt.  At  prefent  we  are  to  treat  of  it  more 
minutely,  as  it  principally  relates  to  the  difpofition  of  chat- 
tels, in  which  the  property  of  perfons  concern^  in  trade 
more  ufually  confifts,  than  in  lands  or  tenements.  Let  us 
therefore  firft  of  all  confider,  i.Who  may  become  a  bankrupt: 
2.  What  a^s  make  a  bankrupt:  3.  The  proceedings  on  a 
commiflion  of  bankrupt :  and,  4.  In  what  manner  an  eftatc  in 
goods  and  chattels  may  be  transferred  by  bankruptcy. 

I.  Who  may  become  a  bankrupt.  A  bankrupt  was  be- 
fore^ defined  to  be  "  a  trader,  who  fecretes  himfelf,  or  docs 
•*  certain  other  afts,  tending  to  defraud  h»  creditors.'*  He 
was  forn:ierly  confidered  merely  in  the  light  of  a  criminal  or 
offender  ^3(1)  and  in  this  fpirit  we  are  told  by  fir  Edward  Coke', 

•  a  Sec  page  285.  *    Stat,  i .  Jic.  I.  c.  15.  §  17. 

b  Ibid.  ^  4  Jnft-  »77- 

(0  Throughout  the  three  firft  ftatutes  the  bankrupt  b  oni- 
formly  called  an  offender,  and  the  original  deiign  of  the  baokropt 

laws 


Ch.  31*  p/  T  H  I  M  c  8.  471 

tliat  vfc  haYe  fetched  as  well  the  name»  as  the  wickednefs, 
of  bankrupts  from  foreign  nations  ^  But  at  prefent  the  laws  f  47^  ] 
of-bankruptcy  are  confidered  as  laws  calculated  for  the  benefit 
x>f  trade»  and  founded  on  the  principles  of  humanity  as  tvell 
as  juftice ;  and  to  tha^  end  they  confer  ibme  privileges,  npt 
only  on  the  creditors,  but  alfo  on  the  bankrupt  or  debtor 
himfelf.  On  the  creditors ;  by  compelling  the  bankrupt  to 
give  up  all  his  e&e£ls  to  their  ufe,  withouc  any  fraudulent 
concealment  2  on  the  debtor ;  by  exempting  him  from  the 
rigor  of  the  general  law,  whereby  his  perfon  might  be  con- 
fined at  the  difcretion  of  his  creditor,  though  in  reality  he 
has  nothing  to  fatisfy  the  debt:  whereas  the  law  of  bank- 
rupts, taking  into  confideration  the  fuddeu  and  unavoidable 
accidents  to  which  men  in  trade  are  liable,  has  given  them 
the  liberty  of  their  perfons,  and  fome  pecuniary  emoluments^ 

c  The  word  irfetf  Is  derived  lirom  the  one  who  hath  removed  hii  ban^ue,  !eav- 

word  hatKus  or  hait^ue,  which  fignifies  ing  but  a  trace  behind.    (4  I&ft.  277.} 

the  ubie  or  counter  of  a   tradefmani  And  it  is  obfervable  that  the  title  of  the  ' 

(Dufrefne.  1. 969.)  and  ruptua^ broken ;  iirft  Engli/h  ftatute  concerning  this  of- 

denoting  thereby  one  wbofe  (hop  or  plice  fence,  34  Hen.  VIII.  c.  4.  «  againft 

of  trade  is  broken  and  gone ;  thoogh  <<  fuch  perfons  as  do  make  bankrupt,** 

Others  rather  choofe  to  adopt  the  word  is  a  literal  traoilacion  of  the  French  idi* 

r^uttf  which  in  French  ii^nifies  aTtrace  om,  quifi^nt  banque  routes 
or  uack,  and  tell  us  that  a  bankrupt  is 

Jaws  appears  to  have  been  to  prevent  and  defeat  the  frauds  of  cri- 
minal debtors  ;  for  the 34  &  35  Hen.  VIII.  c.  4*  the  firfl  bankrupt  (la- 
tute,  begins  with  this  preamble— "Whereas  divers  and  fundry  perfons 
*'  crafdiy  obtaining  into  their  hands  great  fubflance  of  other  men's 
«'  goods,  do  fuddeoly  flee  to  part*  unknownj^or  keep  their  houfes,  not 
**  minding  to  pay  or  reflore  to  any  their  creditors  their  debts  and 
*'  duties,  but  at  their  own  wills  and  pleafares  confume  the  fub- 
<'  iUnce  obtained  by  credit  of  other  men,  for  their,  own  pleafure  and 
**  delicate  living,  againd  all  reafon,  equity,  and  good  confcience.  '^ 
The  bankrupt  being  deemed  an  offender,  and  being  completely  di- 
veHed  of  the  difpofition  of  his  property,  thefe  ftatutes  at  the  ftrft 
would  naturally  be  confidered  penal  ftati^tes ;  for  this  reafonr  I  pre- 
fume  the  ai  Jac.  I.  c.  19.  begins  by  declaring  that  ''  the  afore- 
^'  faid  flatutes  fhall  be  largely  and  beneficially  conflrued  and  ex- 
'*  poDnded  for  the  aid  and  relief  of  the  creditors. '' 

upon* 


V 
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upon  condition  they  furrendcr  up  their  whole  eftate  to  be  di- 
vided among  their  creditors. 

In  this  refpeft  our  IcgiOature  feems  to  have  attended  to  the 
example  of  the  Roman  law.  I  mean  not  the  terrible  law  of 
the  twelve  tables  \  whereby  the  creditors  might  cut  the 
debtor's  body  into  pieces,  and  each  of  them  take* his  pro- 
portionable {hare :  if  indeed  that  law,  de  dfbitore  in  partes 
fecandoy  is  to  be  underftood  in  fo  very  butcherly  a  light ;  which 
many  learned  men  have  with  reafon  doubted '.  Nor  do  I 
mean  thofe  lefs  inhuman  laws  (if  they  may  be  called  fo^  as 
their  meaning  is  indifputably  certain)  of  imprifoning  the 
debtor's  perfon  in  chains  ;  fubjefting  him  to  ftripes  and  hard 
labour,  at  the  mercy  of  his  rigid  creditor ;  and  fometime^ 
felling  him,  his  wife,  and  children,  to  perpetual  foreign  fla- 
vcry  trans  Tiherim  ^  :  an  opprefGon  which  produced  fo  many 
r  4TI  1  popular  infurreftions,  and  feceflions  to  the  mans  facer.  But 
I  mean  the  law  of  cejfton^  introduced  by  the  chriftian  empe- 
rors \  whereby,  if  a  debtor  ceded^  or  yielded  up  all  his  fox- 
tune  to  his  creditors,  he  was  fecured  from  being  dragged  to 
a  gaol,  **  omni  quoque  corporali  cruciaSu  femoto  **.*'  For,  as  the 
emperor  juflly  obferves  *,  "  inhumanum  erat  fporiatum  fortunii 
^*fuis  in  folidum  damnari!^  Thus  far  was  juft  and  reafon- 
able :  but,  as  the  departing  from  one  extreme  is  apt  to  pro- 
duce  it's  oppofite,  W2  find  it  afterwards  enafted  S  that  if  the 
debtor  by  any  unforefeen  accident  was  reduced  to  low  cir- 
cumdances,  and  would y^^ar  that  he  had  not  fufficient  left 
to  pay  his  debtSi  he  fhould  not  be  compelled  to  cede  or  ||;ive 
up  even  that  which  he  had  in  his  poiTeflion  :  a  law,  which 
under  a  falfe  notion  of  humanity,  feems  to  be  fertile  of  per- 
jury, injuftice,  and  abfurdity. 

^  Taylor.  Comment,  in  h.  d.ccmvh^L  that  he  may  even  violate  with  Ittpuntty 

Cyokeilh.  Ohjerv.  Jur,  I,  I.  Hcioecc.  the  chadity  of  the  debtor**  wile  :    buc 

jintiq.  JII.  30.  4.  theoyby  (b doing,  the  debt  is  undcrihiod  td 

f  In  Pegu  and  the  adjacent  countries  be  difcharged.  (Mod.  Vn.  Hift.  vil.  i  ai.  \ 


in  Eaft  India,  the  creditor  is  entitled  to  h  Ced,  7.  7 1,  ^er  tat* 

^ifpofe  of  the  debtor  himfelf,  and  like-  1  Inft.  4.  £•  40. 

wife  of  hi  t  wife  and  childrea  j  infooaiivh  k  ^>v«  1 3  £•  <•  i« 


The 
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The  laws  of  England,  more  wifiQljTy  Have  fteered  In  the 
middle  between  both  extremes :  pxt)vi4ing  at  once  againft 
the  inhanianity  of  the  creditor,  who  is  npt  fufitred  to  con- 
fine an  hon^ft  bankrupt  after  bis  effe£ts  are  dilivered  up  \  and 
Jit  the  fame  time  taking  care  that  all  his  juft  df:bts  fiiall  be  . 
paid,  fo  far  as  the  effects  will  extend.  But  ftiU  tliey  are 
cautious  of  encouraging  prodigality  and  extravagance  by  this 
indulgence  to  .debtors ;  and  therefore  they  allow  th^e  benefit 
of  the  laws  o^  bankruptcy  to  none  but  a£tual  traders  s  fince 
that  fet  of  men  are,  generally  fpeaking,  the  only  perfons  H« 
able  to  accidental  loSTeSi  and  to  an  inability  of  paying  their  ^ 

debtSi  without  any  fault  of  their  own.    If  perfons  in  other 
fituations  of  life  run  in  debt  without  the  power  of  payment, 
they  muft  take  the  confequences  of  their  own  indifcretion, 
even  though  they  meet  with  fudden  accidents  that  may  reduce 
their  fortunes:  for  the  law  holds  it  to  be  an  unjuftifiable 
prad^ice,  for  any  perfon  but  a  trader  to  encumber  himfelf 
with  debts  of  any  confiderable  value.    If  a  gentleman,  or 
one  in  a  liberal  profeflion,  at  the  time  of  contrading  his  debts,  [  474  ] 
has  a  fufficient  fuild  to  pay  them,  the  delay  of  payment  is  a 
fpecies  of  diihonefty,  and  a  temporary  injuftice  to  his  creditor : 
and  if,  at  fuch  time,  he  has  no  fufiicient  fundi  the  diihonefty 
and  injuftice  is  tlae  greater.    He  cannot  therefore  murmur, 
if  he  fuffers  the  panilhment  which  he  has  voluntarily  drawn 
upon  himfelf.   But  in  mercantile  tranfaAions  the  cafe  is  far 
otherwife.     Trade  cannot  be  carried  on  without  mutual  cre- 
dit oh  both  fides :  the  contracting  of  debts  is  therefore  here 
^ot  only  juftifiable,  but  neceflary.    And  if  by  accidental  ca- 
lamities, as  by  the  lofs  of  a  fhip  in  a  tempeft,  the  failure  of 
brother  traders,  or  by  the  non-^|>ayment  of  perfons  out  of  trade, 
a  merchant  or  trader  becomes  incapable  of  difcharging  his 
own  debts,  it  is  his  misfortune  and  not  his  fault.    To  the 
misfortunes  therefore  of  debtors,  the  law  has  given  a  com- 
panionate remedy,  but  denied  it  to  their  faults  :  fince,  at  the 
fame  time  that  it  provides  for  the  fecurity  of  commerce,  by 
..enaiQing  that  exery  confiderable  trader  may  be  declared  a 
bankruj)t,  for'tfae^hieixefit  of  his  creditors  as  well  as  himfelf, 
it  has  alfo  (to  dif courage-extravagance)  declared  that  no  one 
Vol.  11.  vo^  (teat 
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iliall  be  capa3>Ie  of  being  made  a  bankrupt^  but  only  a  traJin 
nor  capable  of  receiving  the  full  benefit  of  the  ftatutes)  b«t 
only  an  indfifirious  trader. 

Thb  iird  ftatute  made  concerning  any  Englifli  bankrupts, 
was  34  Hen.  VIII.  c.  4*  when  trade  began  firft  to  be  properlf 
cultivated  in  England  (2) :  which  has  been  almoft  totally  al- 
tered by  ftatute  13  Eliz.  c«  7.  whereby  bankruptcy  is  confined 
to  fuch  perfons  only  as  have  ufed  the  trade  of  merchan£sUi  in 
grofs  or  by  retail,  by  way  of  bargaining,  exchange,  re- 
change,  bartering,  chevifance ',  or  otherwife }  or  have^iv^i^ 
their  living  by  buying  and  felling.  And  by  ftatute  21  Jac.  !• 
c.  19.  perfons  nfing  the  trade  or  profeflion  of  zfcrivener^  r- 
ceiving  other  mens  monies  and  eftates  into  their  trufl  and 
cuftody,  are  alfo  made  liable  to  the  ftatutes  of  bankruptcy:  and 
the  benefits,  as  well  as  the  penal  parts  of  the  law,  are  ex- 
r  475  1  tended  as  well  to  aliens  and  denizens  as  to  natural-bom  fab- 
je£ls;  being  intendisd  entirely  for  the  prote£tion  of  trade,  is 
which  aliens  are  often  as  deeply  concerned  as  natives  (3).  Bj 

'  that  isj  making  contra^.     (Dufttfiie.  II.  569*} 


.•^ 


(a)  But  that  ftatute  extended  to  perfons  of  every  denominanoii 
who  came  under  the  defcripnon  of  the  preamblcj  which  fee  io  the 
preceding  note  ( i )  •  By  that  ftatute  the  chief  offieen  of  fiate,  tlx 
chief  juftices»  the  privy  cooncil>  or  three  of  them  at  the  letftibd 
the  authority  which  is  now  {^ven  to  the  eommiffioners  of  banknpii 
to  diftribute  the  bankrupt's  property  among  his  crediton.  Itb 
fomethiog  remarkable, that,  although  the  fnbfeqoent  ftatutes  de<bV 
what  traders  ihall  be  bankrupts,  and  the  coiidu£l  which  renders 
them  fubjefl  to  the  bankrupt  laws,  and  give  commii&oaert  ap- 
pointed by  the  chancellor  autliority  over  fuch  ferjoni,  yet  I  have  do 
where  found  any  negative  words,  or  words  to  repeal  this  flat,  of 
Hen.  VIII.  The  authority  in  that  ftatute  is  left  to  the  difcretionoftbe 
high  perfons  therein  named ;  and  as  the  obje£l  was  fuppeled,  as  I  coo- 
ceive»  to  have  been  fufEctently  anfwered  by  the  fubfeqoent  ftatoteS) 
it  fell  bto  entire  difufe. 

(3 }  Any  perfon,  whether  native,  denizen,  or  alien,  who  trades  to 
England,  although  he  never  relides  here  as  a  trader,  may  be  a 
bankrupt,  if  he  ftiould  come  to  England  and  commit  an  aA  of  baok- 
ruptcy  whilft  he  is  here.    Cowp.  39S. 

..    j6  mary 
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many  fubftquent  ftatiites>  but  hikly  bjr  ftatute  5  Geo.  II* 
c.  30.  ">  bankers^  irokf/f  znAfaBors^  are  deekred  Ibble  to 
the  ftattttes  of  banjeniptcy ;  and  this  upon  the  fame  reafott 
thftt  ferivenen  ave  included  by  the  ftatnte  of  Janet  I.  viz^ 
ioc  the  relief  of  theirctedtors  $  whom  they  hare  otherwife 
more  opportumtief  of  defrauding  than  any  other  fet  of  deal* 
era:  asd-theyare  properly  to  be  toolEed  upon  a$  tradersy  fince 
they  make  merchandize  of  money^  in  the  fame  manner  a« 
other  n^erdiants  do  of  goods  and  other  moireable  chattels* 
But  by  the  fame  afi  *,  no  fatnur^  F^ao^i  tfi  droDer^  fliall 
(as  fttch)  be  liable  to  be  deemed  a  bankrupt  (4):  for,  though 
they  buy  and  fell  com,  and  hay,  and  beafts,  in  the  courle 
of  tauflKuidry,  yet  trade  is  not  their  principal^  but  only  a 
eoUaterri,  objed  \  theif  chief  concern  being  to  manure  and 
till  the  giMnd^  and  make  the  belt  adiiantage  of  it^s  produce* 
And,  beOdeS)  the  fubjeding  diem  to  the  laws  of  bankruptcy 
might  btfa  nleatts  of  defeating  their  landlords  of  th(^  fecurity 
whidh  the  law  has  given  them  abcire  aB  others,  for  the  pay«» 
snent  of  thei)r  referved  rents  \  wherefore  alfo,  upon  a  fimihif 
feafon,  a  receiver  ef  the  kin^t  taxes  is  not  capaUe^,  as  fuch^ 
of  being  a  btnkrupt }  left  die  king  ffiould  be  defeated  of  thofe 

■i3^  »S40.  fhmdi. 

(4)  AkhoagK  a  fanner, grasier,afid'drover,cannoc  from  dieir  tt*- 
fpcS&vc  occapadons  alone  be  bankmpts,  yet  if  they  buy  and  fell*  or 
ate  dealers^  independently  of  tfaefe  charaaerf*  they  become*  Bke 
other  traders,  fvfajeft  to  the  bankrupt  hwi :  as»  one  firmer  was  i^ 
elawd  a  banlurqpt,  who  bought  fau^  quantities  of  potato^,  not  lor 
planting  or  cobfumiBg  upon  his  facm»  but  for  fcllbg  again  fdr  profit^ 
1  Sir.  513  :  and  another*  who  occafionally  bought  horfes*  not  for 
the  nfe  of  his  htm,  hot  to  make  a  profit  of  by  refelling.  1  T,  R. 
517.     A  farmer*  ^ho  makes  upon  his  farm  bricks  for  fale*  from 
cardi  not  ttken  from  the  fkrm*  may  be  a  bankrupt,    i  Brff.  173* 
But  wbsfe  a  man  rented  a  farm*  wherem  there  was  a  brick^ground* 
upon  which  be  dug  the  day  and  manufadured  bricks  for  fale*  the 
court  of  ooumen  pleas  dicided  he  could  not  be  a  bankrupt ;  hut 
4ria  jodgmeos  was  afterwards  KVerfed  by  the  conn  of  king's 
jbcn^^.   iT.R.  ja.   Cw^,  5a.  3^  ^^t* 

O  o  1  extenfiro 
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extenfire  remedies  againft  hit  debt<Mr$»  which  »5e  put  into 

his  hands  by  the  preiogfttive.    Bj  the  (koie  ftatftte  P^  no  per 

ion  (hall  have  a  commiffion  of  bankrut)t  awarded  ag^dnft 

him,  unkfs  at  the  petition  of  fome  one  effditori*  to  whom 

he  owes  100/ ;  or  of  ^ti^  to  whombe.k  indebted  150/;  of 

of  more,  to  whom  all  together  he  is  indebted  2oo  /.    For  the 

law  does  not  look  upon  p6rf6n8f  whofe  debts  amount  to  le(s« 

to  be  traders  confiderable  enMgh,  either  taenjoy  thebencft 

of  the  ftatute  themfelTts,  or  to  entitle  the  creditorsi  for  thi 

benefit  of  pubKc  eodimercei  to  denand  the  diftobntion  o( 

their  effects. 

...  ( 

[  476  j  .    In  the  interpretation  of  tfae£e  feveral  ftattttes^  it  hatfa  been 

held,  that  buying  only»  or  feUing  only>  will  not  qualify  a 
man  to  be  -a  bankrupt  $  bpt  it  muft  be  both  buying  and  fell' 
ing,  and  alf9  getting  a  livelyhoqd  by  it.  Atf,  by  exeftifiog 
the  calling- of  a  iherchant«  a  grocer^  a  mercer»  or  in  one 
general  wpid,  a  chaptnan^  who*  is  one  that  buys  and  fcUs  any 
thing.,  c But- no  handicraft' occupation  (where  noAiagis 
bought  and  fJEdd,  and  where  therefore  an  extenfivecvedit,  foi 
the.ftock  in  trade,  is  not  neceflary  to  be  had)  will  make  asuo 
a  regular  banlprupt ;  as  that  of  a  hufbandman,  a  gardener,  and 
the  like,  who  are  paid  for  their  woric  and  labour  4.  Alfo  an 
Hm-keeper  cannot,  as  fuch,  be  a  bankrttptr(5):  for  his  gain  or 
Uvelyhood  does  not  arife  from  bupng  and  felling  in  the  vay 
of  merchandize,  but  greatly  from  the  ufe  of  his  footns  and 
furniture,  his  attendanee  and  the  like:  and  though  he  nay 
buy  com  and  viAualsi  to  fell  again  at  a  profit,  yet  that  n(^ 
more  makes  him  a  trader,  than  a  fchinrfmafter  or  other  perfoff 
is,  that  keeps  a  boarding  houTe,  and  miakes  confiderablc  gaiol 

P.§  23*  r  CfO..Car.  549.     Slsjnn.  991. 

9  Cra.  Car.  31. 
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(5)  An  iniv-keeper  may  be  a  bankrupt,  if  he  fi^l  Ijiqnor  odt  of 
his  houfe  to  all  perfons  who  ftnd  for  it»  however  inconfideraUetii^ 
qaantity,  or  fmafl  his  profit.  I  T.  Jt.  ft/.  And  hf  tins  (jpeda  <rf 
dealing,  it  is  probable  that  all  inn*keepers  are  now  traders^  sod 

Uable  to  be  made  bankrupu« 
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by  buying  stnd  felling  what  he  fpends  in  the  faoufe ;  and  fuch 
a  one  is  clearly  not  within  the  ftatutes  '•  But  liirhere  perfons 
boy  goods,  and  make  them  up  into  fa^eable  commodities,  as 
ihoe-makersi  fmiths,  ;ind  the  like ;  here,  though  pan  of  the 
gain  is  by  bodily  labour,  and  not  by  buying  and  felling,  yet 
they  are  within  the  ftatutes  of  bankrupts  t :  for  the  labour  is ' 
only  in  melioration  of  the  coi;nmodity,  and  rendering  it  more' 
fit  for  fale. 

One  fingle  zCt  of  buying  and  felling  will  not  make  a  man 
^  trader  j  but  a  repeated  pra£lice,  and  profit  by  it.    Buying 
and  felUng  bank*ftock,  or  other  government  fecurities,  will 
not  make  a  man  a  bankrupt ;  they  not  being  goods,  wares^ 
or  merchandise,  within  the  intent  of  the  ftatute,  by  which ' 
a  profit  may  be  fairly  made  v.  Neither  will  buying  and  felling 
under  particular  reftraints,  or  for  particular  purpofes ;  as  if ' 
a  commiflipner  of  the  navy  ufes  to  buy  viduaJs  for  the  fleet,  £  j^yj  ^ 
and  difpofe  of  the  furplus  and  refofe,  he  is  not  thereby  made 
a  trader  vridisn  the  ftatutes^.     An  infant,  though  a  trader,' 
cannot  be  made  a  bankrupt :  for  an  infant  can  owe  nothing 
but  for  ncceflSiries  \  and  die  ftatutes  of  bankruptcy  create  no 
n^w  debts,  but  only  give  a  fpeedier  and  more  effe£ku^l  re- 
medy fo|r  re^qvmqg  fpch  ^^  wejre  before  4pe :  ^nd  np  perfon. 
can  be  o^ade  9  bnnknipt  for  debts^  which  hp  is  nq^  liable  at 
la^  to  pay ";    But  a  feme  covert  in  London,  being  a  folc 
trader  according  to  the  Cttftom|  is  liable  tp  ^  commillion  of 
Uaqkrupty(6)/ 

•  Skiiiiu  S9S,    3  Mod.  iJOf  X  Lord  Rsym.  443. 

f  era.  Cv«  31.    Slujiii,  %$^f  If  Lmyim.  fbUij>s,  M.  6  Geo.  Ilf. 

f  1  P.  Wmt.  3oS,  B*  Rt 

V  t  SbIIc.  fip*  Skiaa.  29^* 


(6)  But  if  a  fingle  woman  carries  qn  a  tr^e  ind  commits  an 
^  of  bankruptcy,  ibe  cannot  after  mar|iage  be  made  a  bankrupt* 
CooJte,  40.  Where  a  married  wpman  lives  apart  from  her  httlband» 
qnder  articles  of  feparatiop*  with  a  feparate  maiotenancet  as  ihe  is 
competent  to  contra^,  and  liable  to  be  fued  and  taken  in  execution 
fyr  her  debts  as  a^w^ilrj^  if  (he  become)  a  trader,  it  is  reafonable^ 

Oo  3  an^ 
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^.  HAVING  thud  confideredt  vho  may,  and  who  my 
not  be  made  a  bankrupt,  we  are  to  inquire,  fcoHidlyy  bf 
what  a3s  a  man  may  become  a  bankrupt.  A  bankrupt  it  i 
*^  trader,  who  fecretes  himfelf,  or  does  certain  other  9&s, 
<^  tending;  to  defraud  his  creditors.**  We  have  hitherto  been 
employed  in  explaining  the  former  part  of  thb  defcriptioDi 
<<  a  trader  i"  let  us  now  attend  to  the  latter,  <<  who  fecretes 
**  himfelf,  or  does  certain  other  ads  tending  to  d^raud  his 
^<  creditors."  And,  in  general,  whenever  fuch  a  trader,  u 
is  before  defcribed,  hath  endeavoured  to  avoid  his  ocditon, 
or  evade  their  ju(t  demands,  this  hath  been  declared  by  the 
legiflature  to  be  an  a£l  of  bankruptcy,  upon  which  4  com* 
snidion  may  be  fu^d  out.  *For  in  this  extrajudicial  n^od 
oJF  proceeding,  which  i^  allowed  merely  for  the  benefit  of 
commerce,  the  law  is  extremely  watchful  to  dete£l  a  vm^ 
whole  ciccumftances  are  (ieclining,  in  the  firft  inftance,  or 
at  leaft  as  early  as  poffiUe :  that  the  creditors  may  receireu 
large  a  proportion  of  their  debts  as  may  be ;  and  that  a  man 
may  not  go  on  wantonly  i|rafting  his  fubftanoe,  and  then 
claim  the  benefit  of  the  ftatutesi  when  he  has  aodUng  left  to 
diftribute* 

To  learn  what  the  pardcular  a£ks  of  bankruptcy  are, 
which  render  a  man  a  bankrupt,  we  mull  confult  the  feyeral 
ftatutes,  and  the  refolutions  formed  by  the  courts  thereon. 
(  478  ]  Among  diefe  may  therefore  be  reckoned,  i.  Departing  from 
die  realm,  whereby  a  man  withdraws  himfelf  from  the  jurif- 
di£Hon  and  coercion  of  the  law,  with  intent  to  defraud  h!i 
creditors*(7)»  2.  Departing  from  his  own  boufei  with  intent 

sStBt.i3Slis.  €.7. 
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and  agreeable  to  prindples*  that  (he  flioiild  be  fubjcft  to  the  faank- 
ropt  laws. .  Cophp  30.  3d  Ed* 

(7  )  It  feems  to  be  determined,  that  if  a  trader  departs  the  realoi 
whatever  may  be  his  reafon  for  it,  and  if  in  bis  abfence  any  of  hii 
oreditors  are  denied  payment  of  their  debts,  it  b  an  z€t  of  bank- 
fuptpy.  Cmke,  92*  This,  to  fay  no  more  of  it,  is  a  harfli  cooftmC' 
tioB :  if  then  a  merthanc  is  under  the  neceffity  of  gobg  abroad,  he 

ivioft  be  vrrr  careii4  to  arrange  his  affairs  in  focb  a  mxamt  tbit 

lit 
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to  fecrete  himtdSy  and  avoid  his  creditors  S  3.  Keq>ing 
in  his  own  houfey  privately,  fo  as  not  to  be  feen  or  fpoken 
with  by  his  creditors,  except  for  juft  and  neceflary  caufe ; 
which  is  likewife  conftrued  to-be  an  intention  to  defraud  his 
creditors,  by  avoiding  the  procefs  of  the  law^(8}.  4.Procttring 
or  filtering  himfelf  willingly  to  be  arrefted,  or  outlawed,  or 
impriibned,  without  juft  and  lawful  caufe  i  which  is  like« 
wife  deemed  an  attempt  to  defraud  his  creditors ^  5.  Pro. 
curing  his  money,  goods,  chattels,  and  effe&s  to  be  attached 
or  fequeftered  by  any  legal  procefs ;  which  is  another  plain 
and  dire£b  endeavour  to  difappoint  his  creditors  of  their  fecu- 
nty'  (9).  6,  Making  any  fraudulent  conveyance  to  a  friend,  or 

•  Sut.  I  Jac.  I.  c  15.  c  Stat,  i  JiCt  I.  c.  15. 

b  ihid.  Z3  Elix.  c  7.  d  aid. 


all  the  demands  of  his  creditors  during  his  abfence  may  be  inftandy 
iittisfied. 

(8)  A  denial  diat  the  trader  is  at  home,  when  in  fad  he  is* 
by  his  order  or  approbadoD»  to  a  creditor  or  his  fervant*  who  comes 
to  demand  payment  of  a  debt,  is  frimi facie,  and  is  gnerally  ad- 
mitted, evidence  of  this  aA  of  bankruptcy ;  yet  if  the  denial  were 
made  not  to  delay  payment,  but  for  fome  other  caufe,  as  iicknefs, 
company,  baiinefs,  or  the  unfeaibnablenefs  of  the  hour,  it  does  not 
amount  to  an  ad  of  bankruptcy.     All  the  ads  of  bankruptcy  be- 
ing  volunury  afts  in  the  bankrupt,  except  lying  in  prlfon  for  two 
months,  or  neglefHng  to  make  fadsfadtion  ^athin  the  fame  time 
after  fervice  of  legal  procefs,  where  the  trader  has  privilege  of 
parliament,  which  a^  of  bankruptcy  may  be  compulfory  and  un- 
avoidabie  ;  the  confeqaence  is,  that  moil  bankruptcies  are  previ- 
oufly  concerted  by  the  trader  and  fome  of  his  creditors  :  yet  it  is 
held,  if  any  creditor,  who  has  concerted  the  bankruptcy  with  the 
trader,  comes  or  fends  for  payment,  and  a  denial  is  made,  this  is 
net  an  t£t  of  bankruptcy ;  for  the  trader  cannot  be  faid  to  keep 
hottfe  to  delay  a  creditor,  who  fends  not  for  payment,  but  for  re- 
fufaf  of  payment.     But  if  any  other  creditor,  who  is  not  privy  to 
this  agreement  and  deiign,  fends  for  payment,  and  a  denial  is  made, 
this  is  a  complete  iuBc  of  bankruptcy.     Cooker  93. 

(9)  A  fraudulent  judgment  and  execution,  though  void  againfl 
crediion,  do  not  conflitaie  an  a^  of  bankruptcy ;  the  words'in'  tHt 

O04  llatiuc 
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fecret  truftee,  of  his  landa,  tenements,  goods,  or  chattels; 
which  is  an  a£l  of  the  fanie  fufpicipus  nature  with  the  Itft*  (lo). 
^.  Procuring  an]^  prote&ion,  not  being  himfelf  privileged  by 
parliament,  in  orde^  to  fcreen  hi3  perfon  from  arrefts  i  which 
alfo  is  an  endeavour  to  elude  die  juftice  of  the  law  ^.  8.  En- 
deavouring or  deQringy  by  any  petition  to  the  king,  or  bill 
exhibited  in  any  of  the  king's  courts  againft  any  creditors,  to 
compel  th^m  to  take  lefs  than  their  juft  debts ;  or  to  procn*> 
ftinatc  the  time  of  payment,  originally  contra£led  for  \  which 
are  an  acknowlegement  of  either  his  poverty  or  his  knavery  i. 
Q.  Lying  in  prifon  for  two  months,  or  more,  upon  antil  or 
other  detention  for  debt,  without  finding  bail,  in  order  to 
obtain  his  liberty ^(  1 1  )•    For  the  inability  to  procure  bail,  ar^ 

•  Sut.  I  Jac.  I.  c»  15.  f  Stat  tt  Jac  I.  e.  19* 

<  Uui.  %i  Jac.  L  c«  19.  k  HuU 

--■■-* 

fiatute  I  Jac.  I.  e.  15.  fignify  the  peculiar  manner  of  carrying  oq^ 
fuits  in  l^ondoQ  and  fome  other  places.    Cewf.  427, 

(10)  A  fraudulent  conveyiuice  or  fale  of  go64s  by  a  trader,  Is 
i\ot  an  aS  of  bankruptcya  unlefi  it  is  by  deed*  4  Burr.  z^yS.  A 
grant  or  aifignment'  of  all  a  trader^s  property  is  an  aA  of  bank- 
ruptcy. Doug,  282.  And  even  an  aiSgnment  by  a  trader  of  all  his 
property  in  truft  fof  his  creditors^  is  1^  ad  of  bankruptcy;  ttoklj 
they  all  concur^  being  contrary  to  the  policy  of  the  bankrupt  laws. 
But  the  creditor;  who  are  parties^  or  aflcntbg  to  fuck  an  affignmem* 
cannof  avail  theinfelves  of  it,  and  eftablifli  it  a9  an  a<iof  b^kropt- 
cy.  Cdoi/j.  108.  2  7'.^.594.  Acpnv^yanceby  deedof  partofthe 
tStCiSt  if  jnade  in  contempbtton  of  bankrupt^y^  is  alfo  an  aft  of 
bankruptcy.  Dot^.  86.  But  where  there  is  a  conveyance  vrithool 
deed*  or  a  payment  of  money*  or  any  preference  isgiveoj  although 
to  a  bona  fide  and  meritorious  creditor,  upon  the  eve  and  expedi- 
tion of  bankruptcy*  this  is  a  fraud  againft  the  bankrupt  laws,  and 
may  after  bankruptcy  be  avoided  by  the  affignees*  hti^'^  benefit 
of  the  creditors  in  general.  Ctnup.  127.  629. 

Yet  if  fuch  a  preference  to  a  particular  creditor  he  not  given  vo* 
luntarily,  but  from  an  apprehenfion  of  legal  procefs*  it  is  not  fraa- 
dlttlent,  and  cannot  afterwards  be  vacated.    xT.R.  151. 

(1 1)  In  this  cafe*  the  ad  of  bankruptcy  relates  back  to  the  dajr 
upon  which  the  arrefi  is  made*  2  T.  i^.  143.    And  the  legal  cob^ 

fequeoces 
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gues  a  ftrong  deficiency  in  his  crediti  owing  either  to  his  fuf* 

pe£tedpoy^nyior  illcharaAer;  and  his  negledl  todoit,if  able, 

can  arife  only  from  a  fraudulent  intention  $  in  either  of  which 

cafes  it  is  high  time  for  his  creditors  to  look  to  themfelves^ 

and  compel  a  diftribution  of  his  e£fe£ls.     xo.  Efcaping  from  [  4^p  J 

prifon  after  an  arreft  for  a  juft  debt  of  ioq/,  or  upwtrds  K 

For  no  man  would  break  prifon  that  was  able  and  defirous 

to  procure  bail  j  which  brings  it  within  the  reafon  of  the  laft 

cafe.     I X .  Negle£iing  to  make  fatisfaAion  for  any  juft  debt 

to  the  amount  of  100/,  within  two  months  after  ferviceof 

legal  procefs  for  fuch  debt,  upon  any  trader  having  privilett 

pf  parliament  *^  ( 1 2). 

These  are  the  feveral  z&s  of  bankruptcy,  exprefsly  de* 
fined  by  the  ftatutes  relating  to  this  titl^ :  which  being  fo 
xifunerous,  and  the  whoje  law  of  bankrupts  being  an  innoi^ 
▼ation  on  tlte  common  law,  our  courts  of  juftice  have  beem. 
tender  of  extending  or  multiplying  a£is  of  bankruptcy  by' 
^ny  conftru£ibn,  or  implication  (13).    And  therefore  £r 

I  Stat  21  Jac.  X.  c.  19.  ^  Sut.  4  Geo.  IIX.  c.  33* 
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ieq'iiences  will  be  the  fame  as  if  the  trader  had  committed  any  other 
aftof  bankruptcy  on  that  day.  Bpt  if  a  trader  upon  bong  arrefted. 
pots  in  bail,. and  aften^ardt  fiiri^nders  himfdf  in  difcharge  of  his 
b«il>  and  lies  two  months  h^  prifon«  the  ad  of  bankruptcy  is  com* 
nttted  on  the  day  of  the  furrender.    Buli*  N.  P.  3  6. 

(12)  A  member  of  either  honfe  of  parliament  who  engages  in 
trade»  and  commiu  an  aft  of  bankruptcy,  may  be  declared  a  bank- 
rupt, if,  within  two  months  after  fervice  of  procefs  fued  oot  as  de* 
ffrnbed  by  the  ftatute,  he  does  not  compound  or  pay  t;he  debt,  or 
f  nter  into  a  bond  with  two  fureties  to  be  approved  of  by  a  judge  of 
^e  court,  to  pay  the  fum  recovered  in  the  a£Uon  with  cofts. 

(13]  There  is  one  wEt  of  bankruptcy  befides  thofe  enumerated 
above  by  the  |earned  Commentator,  viz :  If  any  bankrupt  (hall  give 
or  fecure  to  the  peribn  who  has  fued  out  a  commiffion,  more  in 
the  pound  than  the  other  creditors  can  receive,  that  commiffion 
ihall  be  fuperfeded,  and  this  alone  (hall  be  an  aft  of  bankruptcy  to 
fupport  another  commiffion*    5  Gio,  JL  c.  30.  /  24.    And  if  a 

trader 
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John  Holt  held ',  that  a  man's  removing  his  goods  privauljr 
to  prevent  their  being  feized  in  exeoution,  was  no  a£t  of  bank. 
fUptcy.  For  the  ftatutes  mention  only  fraudulent  gifts  to 
third  perfonsy  and  procuring  them  to  be  feized  by  (baai 
V  procels  in  order  to  defraud  creditors:  but  this,  though  a 

palpable  fraud j  yet  falling  within  neither  of  thofe  cafes, 
cannot  be  adjudged  an  zGt  of  bankruptcy*  So  alio  it  bis 
been  determined  exprefsly,  that  a  banker's  flopping  or  k- 
fufing  payment  is  no  a£i  of  bankruptcy  ;  for  it  is  not  within 
the  defcription  of  any  of  the  ftatutes,  and  there  may  be  good 
reafons  for  his  fb  doing,  as  fufpicion  of  forgery,  and  the 
like :  and  if,  in  confequence  of  fuch  refufal,  he  is  arrefttd, 
and  puts  in  bail,  ftill  it  is  no  zQ,  of  bankruptcy*":  but  if  he 
goes  to  prifon,  and  lies  there  two  months,  then,  and  not 
before,  he  is  become  a  bankrupt  (14). 

We  have  feen  wio  may  be  a  bankrupt,  and  wiut  aSIs  will 
,    inake  him  fo:  let  us  next  conflder,     * 

^.  The  proceedings  on  a  commiilion  of  bankrupt  ^  fo  far 
as  they  aiTeft  the  bankrupt  himfelf.     And  thefe  depend  en- 
f  4S0  j  tirely  on  the  feveral  ftatutes  of  bankruptcy ;  all  whidi  I  (ball 
endeavour  to  blend  together^^and  digeft  in^  a  concife  metho- 
dical oi^der,  * 

.  And,  firft,  there  muft  be  a  petitkn  to  the  lord  diancellor 
by  one  creditor  to  the  amount  of  100/,  or  by  two  to  the 
amount  of  150/1  or  by  three  or  more  to  the  amount  of 

I  Loid  Raym.  7S5«  »  7  Mod.  xio, 

'  I 

■     ■  ■       '■     i ■■ ■  ■  ■»       II       ■  ■ ■■II     »i  —^1^— 

trader  gives  a  (atisfaftion  to  a  pedtioning  creditor*  who  has  foed  oot 
a  comniiffion^  which  induces  him  not  to  profecaie  it ;  this  is  held  to 
be  an  ad  of  bankruptcy  which  will  fupport  a  fecood  commiffioa. 
C^ht  ISO. 

(14)  Bankruptcy  and  infolvency,  though  frequently  confounded 
in  common  difcooHej  yet  are  very  different  in  theconfideratioa  of 
law.  Bankruptcy  can  happen  to  no  one  who  b  not  a  trader,  and 
f  very  trader,  by  committing  any  of  the  afts  already  enumerated,  nay 
be  a  bankrupt,  though  he  may  be  worth  one  hundred  thonfaod 

pounds  after  the  payment  of  alt  bi9  debts ;  and  if  a  trader  or  nev* 

cbaoc 
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• 

900/;  vtfUch  dc^t$  mttft  he  proved  by  affidavit  ^  {if^x  upon 
which  he  grttitt  a  amrn^w  to  fucb  difcreet  perfons  as  to 
him  (hall  feem  good,  who  are  then  ftfled  commiffioncrs  of 
bankrupt^  The  petitionen^  to  prevent  malicious  applica- 
doiiftt  muft  be  bound  in  a  fccurity  of  200/,  to  make  the. 
party  amends  in  cafe  they  do  not  prove  him  a  bankrupt  (itf}« 

■  Stau  i,Opi*  II«  €.30*  03  $cat  13  Ells.  c.  7* 

chant  openly  appeaurs  fai  kia  (hop  or  couiiting-hoofey  and  tells  Ua 
creditors,  I  csnnot  pay  you,  cir»  I  will  not  pay  yon,  no  cotpmiffion 
can  be  fued  oat  againU  him  dU  he  basdonefomc  aft  wUch  thelaw 
denominates  an  aft  of  bankroptcy. 

(15)  The  petitioning  crediu>r's  debt  mqft  be  a  legsl  not  an 
equitable  demand,  and  confeqnendy  the  aflignee  of  a  bond  cannoc 
take  oot  a  commifion.  If  a  debt  is  due  from  a  partnerflup,  it  wiO 
be  foftdent  to  fnpport  a  (eparate  commiffionagainfi  one  partasr  oalj. 
The  petitioning  creditor's  debt  mnft  be  contrafted,  either  befbte 
the  baokrvpt  began,  or  before  be  left  off,  trade.  If  a  note  or  hill 
is  drawn  before  the  aft  of  bankruptcy,  but  indorfed  without  firaad 
afterwards,  the  indorfee  has  the  fame  right  to  petition  for  and  to 
prove  it  under  the  commiffion  as  the  original  payee.  The  holders 
of  bonds,  bills,  notes,  and  other  fecorities  for  the  pajment  of  mo- 
ney, or  in  confideratipn  of  goods  fold  upon  credit,  may  petition  for 
a  commiffion,  before  fuch  fecurities  are  due,  by  the  $  Geo.  IL  r.  30U. 
/.  22.  If  a  creditor  has  uken  hb  debtor  in  execution,  he  cannot  after- 
wards fue  out  a  commiffion,  for  the  execudon  is  coniidered  in  law  a 
fadsfaftion  of  the  debt.  It  is  now  held  to  be  neceflary  to  fupport  ^, 
commiffion  and  the  proceedings  under  it,  that  the  petitioning  credi- 
tor's debt  ihould  have  exified  prior  to  any  aft  of  bankruptqr  proved. 
See  CwJu^  cb.  ii. 

(16}  When  a  creator  Intends  to  take  oat  a  commiffion,  be  maft 
make  an  affidavit  of  his  debt,  and  execute  a  bond  to  the  great  feal. 
(this  is  called  ftriUng  a  docket  J ;  and  if  he  does  not  get  the 
commiffion  fealed  within  four  days,  exclufive  of  the  day  opoa 
which  the  docket  is  ftruck,  any  other  creditor  may  fue  out 
the  commiffion.  Cooii,  <h,  i.  By  a  late  order  of  lord  chan- 
cellor Loughborough,  if  the  commiffion  is  to  be  executed  in  Lon*- 
don,  it  ihall  be  fuptrfedable  for  want  of  profecution  at  the  ex- 
piration of  fourteen  days  after  the  date  thereof;  and  if  it  is  to  be 
f  xef  )}ted  in  the  a>untry9  at  the  expiration,  of  twenty-eight  days  af- 
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And  if  t>n  tke  other  band  Apj  r^senre  mj  money  pw  eBh£t% 
from  th6  bankrupt,  as  a  recompence  for  fuiog  out  the  com* 
miffion,  fo  as  to  receive  more  than  their,  ratable  dividends  of 
the  bankrupt's  efta^ei  thfcy  forfeit  npt  only  vKat  they.fliaU  liave 
fo  received,  bi^t  their  whple  debt.  Thefe  provifiofi9  sune 
inade  as  well  tQ  fecure  peribns  in  good  credit  from  bcii^ 
damnified  by  malicious  petitions,  as  to  prevent  knavifh  com- 
|>inations  between  the  creditors  and  bankrupt,  in  order  to  ohr 
fain  the  benefit  of  a  commiilion.  When  the  commiflion  is 
awarded  and  iflued,  the  conunifEoners  are  to  meet,  at  their 
own  expence,  andto  take  an  oathfor  the  due  execution  of  their 
comsniffioD,.  and  to  be  allowed  a  fumnot  exceeding  2cx.  per 
JUmcBchj  at  every  fitting  (17).  And  no  commiflion  of  bank« 
fupt  fliall  al)at^,  Of  be  void,  upon  any  demife  of  the  crown  ?• 

Wh^w  the  commifTioners  have  roccived  their  commiflion^ 
they  are  firft  to  receive  proof  of  the  perfon's  being  a  trader, 

9  Stat.  5  Geo.  IL  c.  30. 

%fr  the  date  thereof;  axKt  (he  fijft  application  by  any  folicitor  on  the 
day  after  the  time  limited  for  a  fuperfedeas  and  a  new  comnii£ioQ 
ftall  be  preferred  to  that  of  the  folicitor  who  fued  out  the  fuperfcd- 
able  commiflion.    ^  Brc.  432. 

(17)  The  three  <;ommiffioners  i^ho  attpi^d  the  execi^tion  0f  ii 
commiffion  are  allowed  ao/,  each  fbf  every  mee^ngin  t^at  com- 
miffioni  and  by  a  late  order  of  the  chancellor^  they  cannot  adjooro 
the  meeting  to  another  hoiir  on  the  fame  day,  fo  as  tq  entitle  them, 
(elves  to  a  frefh  fee,  T^ey  are  allowed  a|f6  20/.  ea(:{i  ifor  every 
aflSgninent  and  bargain  and  iale  they  execute;^  and  the  fame  for  fi^* 
fng  a  certificate  for  a  fuperfedeas  and  the  cerdficate  of  the  took* 
r|ipt*s  conformity; 

The  flatnte  only  allows  20/.  fQr  each  meedng»  bat  a$  the  com* 
intffioners  ufed  formerly  to  nieet  merely  to  examine  a  deed,  or  the 
proceedings  upon  which  they  granted  a  cerdficate,  they  are  now 
allowed  to  take  dlftind  fee^  for  them,  although  they  fign  them  at  a 
meeting  held  for  the  proqf  of  debts,  choice  of  aflignees,  or  any 
Other  purpofc.  Thefe,  with  half  a  guinea,  if  a  commifiioner  ac* 
Icnowleges  the  bargain  and  fale  in  the  court  in  which  it  is  iorolled. 
are  all  the  fctSt  which  the  co 31  mifH oners  either  in  London  or  the 
cpuntry  arc  juftified  in  taking. 

amd 
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and  hftViBgeoaiinitted  fome  a^.of  bsmkr aptcf  ( 1 8) ;  and  tbcii 

to  declsire  bim  a  bankrupti  if  proved  fo;  and  to  give  notiee 

thereof  in  tbe  gazette,  aod  at  the  fame  time  to  appoint  three 

meeting!.  At  one  of  thefe  meetings  an  ele£kion  muft  be  mado 

of  afligaeesy  or  perfon*  to  wbofn  the  bankrupt's  eftate  (haU 

be  afligi^d>  and  in  whom  it  ibalt  be  vefted  for  the  benefit  of 

the  creditors  i  and  aflignefs  are.  to  be  chofen  by  the  major 

part,  in  valu^«  pf  the  creditors  who  ftall  then  have  proved  [  481  1 

their  debts'^  but  may  be  originally  appointed  by  the  commif- 

fioners,  and  afterwards  approved  or  rejeded  by  the  creditors :  . 

but  no  creditor  (Iiall  be  admitted  to  vote  in  the  choice  of  a& 

figneesj  whofe  debt  on  tlie  balance  of  accounts  does  not 

amount  to  i  o  /•    And  at  tlie  third  meeting,  at  f arthefb,  which 

muft  be  on  the  forty-fecond  day  after  the  advertifement  in  the 

gazette,  (unlefs  the  time  be  enlarged  by  the  lord  chancel-^ 

lor  ][i9)  the  bankrupt,  upon  notice  alfo  perfonally  ferved  upon 


'4M. 


(l9)  The  firftinqviry  is  the  amount  and  nature  of  the  petitioning 
creditor's  debt.  And  tbe  commiflioners  ought  not  to  admit  the  proof 
of  tliis  debt  upon  a  depofition  tranfmitted  to  them,  unlefs  the  peti- 
tioning creditor  lives  at  a  diftance,  or  a  fatiifadory  reafon  fot 
^U  non-attendance  is  affigned  and  /worn  to  by  an  affidavit* 
The  time  ought  to  be  fpecified  in  the  depofition  of  the  witnels 
who  proves  the  aA  of  bankruptcy;  for,  upon  the  death  of  the 
wicnefs  after  the  proceedings  are  recorded,  the  depofition  Wilt 
be  evidence  in  any  court  of  juftice.  Doug.  244*  The  de- 
clarations of  the  party  before  he  is  adjudged  «  bankrupt  are  evi- 
dence, but  they  are  not  alone.  Juficient  to  prove  an  a£l  of  bank- 
ruptcy ;  yet  if  his  abfoondinj^  pr.  keeping  houfe  is  proved  by  other 
evidence,  his  declarations  will  be  admitted  to  (hew  his  reafons  fbr  itp 
and  thus  to  complete  the  evidence  of  the  aft  of  bankruptcy.  Th^ 
sift  of  bankruptcy  may  be  committed  after  the  party  has  difconti- 
nued  his  trading.  Co^e,  9t--»z..NeMier  the  trading  nor  a£tof  baoli» 
a^itcy  canbe  proved  by  axveditor. 

(19)  The  chaB^ellor  iXay  order  the  time  to  be  enlarged  fifty  days* 
AO  be  computed  from  the  day  fixed  for  the  third  mcetmg ;  but  the 
order  molt  be  made  fix  days  before  that  day.  The  order  is  generally 
^ade  upon  a  petition  in  the  name  of  the  bankrupt,  and  upon  condition 
that  he  iurrenders  himfelf  on  the  day  appointed,  between  the  hours  of 
ten  and  one  in  the  morning.  This  order  is  never  denied,  where 
it  is  thoogbt  neC«fia)7  to  be  at  the  expencc  of  making  the  appli- 
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Uait  or  left  at  hU  nfuaf  place  ol  abode^  mutt  fiiffttder  hmddi 
perfonallytotfaetonuniiGoners^  which  furfender  (if  Tolttn-^ 
tary }  piote£b  him  from  all  arrets  tiU  his  finat  exattnnadon  im 
paft :  and  he  muit  thenceforth  in  all  refpeds  eonform  to  the 
dkeOions  of  theftatutes  of  bankruptcy  ^  or,  in  default  of  either 
finrrenderorconformitysfhall  be  guilty  of  felony  wililOttt  be- 
nefit of  clergyi  and  ihall  fufler  death,  and  his  goods  and 
cftate  (hall  be  diftributed  among  hta  creditors  «• 

In  cafe  the  bankrupt  abfconds,  or  is  likely  to  run  away,  be* 
tween  the  time  of  thecommiOion  ilTued,  and  thelaft  dayof  liir^ 
render,  he  may  by  warrant  from  any  judge  or  juftice  of  the 
'peace  be  apprehended  and  committed  to  the  county  gaol^  in 
order  to  be  forthcoming  to  the  commiilioners ;  who  are  alfo 
empowered  immediately  to  granta  warrant  for  fdfinghisg^oods 
and  papers'. 

When  the  bankrupt  appears,  the  commiflioners  are  to  ex* 
sminehim  touching  all  matters  relating  to  histiradeandeffisds. 
They  may  alfo  fummon  before  them,  and  examine,  the  bank- 
rupt's wife  *  and  any  other  perfon  whatfoever,  as  to  all  matters 
relating  to  the  bankrupt's  affairs.  And  in  cafe  any  of  them 
Ihall  refufe  to  anfwer,  or  fliall  not  anfwer  fully,  to  any  lawful 
queftion,  or  ihall  refufe  to  fubfcribe  fuch  their  examination^ 
die  commiflioners  may  commit  them  to  prifon  without  bail, 
till  they  fubmit  themfelves  and  make  and  fign  a  full  anfwer; 
the  commii&oners  fpecifying  in  their  warrant  of  commitment 
the  queftlon  fo  refufed  to  be  anfwered.  And  any  gaoler,  per* 
mitting  fuch  perfon  to  efcape,  or  go  out  of  prifon^  ihall  for<- 
feit  500/.  to  the  creditors  ^ 

r  482  1     '^^^  bankrupt,  ^pon  this  examination,  is  bound  upon  paia 
^  of  death  to  make  a  full  diibovery  of  aU  his  eftate  and  eSoStt^ 

as  well  in  expeAancy  as  pofleffidn,  and  how  he  hte  difpoftA 
of  the  fame  $  together  with  all  books  and  writings  rdadn^ 
thereto:  and  is  to  deliver  up  all  in  his  own  power  to  diecom* 
mifGoners ;  (except  the  neceflary  apparel  of  himfelf,  his  wife, 
and  his  children)  or,  in  cafe  he  conceals  or  embezzles  anf 
tSkSts  to  the  amount  of  ao/.  or  withhplds  any  books  or  writ- 

•  %  Stat.  5  Oto*  II«  c  30.  •  Stat,  at  Jm«  L  Ci  t^ 

9  »id^  t  Sttt  5  6m.  It  c.  s^ 
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ings  with  intent  to  defraud  his  creditors^  he  (hall  be  guiltjr  of 
•felony  without  benefitof  clergy ;  and  his  goods  andeftites  ibali 
be  divided  among  his  creditors  \  And  unkis  it  ihall  appear^ 
thathis  inability  to  pay  his  debts  arofe  from  fome  cafual  lofs» 
he  may,  upon  convi£lion  by  indidlment  of  fuch  grofs  mifcon* 
dtt£l  and  negligence,  be  fet  upon  the  pillory  for  two  hourS| 
and  have  oneof  his  ears  nailed  to  the  fame  and  cut  off*^  (2o)« 

After  the  time  allowed  to  the  bankrupt  for  fiich  difcovery 
is  expired,  any  other  perfon  voluntarily  difcoveringanypart  of 
Jhis  eftate,  before  unknown  to  the  aflignees,  (hall  be  entitled  to 
fivtper  cent,  out  of  the  efie&sfo  difcoveredi  and  fuch  farther 
reward  as  the  ailignees  and  commifiioners  (hall  think  proper. 
And  any  truftee wilfully  concealing  the  eftate  of  any4>ankrupt^ 
after  the  expiration  of  the  two  and  forty  days,  (hallforfext  i  oo/« 
and  double  thevalue  of  the  eftate  concealed^  to  the  creditors^* 

Hitherto  every  thing  b  in  favour  of  the  creditors ;  and 
the  law  (eems  to  be  pretty  rigid  and  fevere  againft  the  bank- 
rupt \  but,  in  cafe  he.proves  honeft,  it  makes  him  full  amends 
for  all  this  rigor  and  feverity .  For  if  the  bankrupt  hath  made 
an  ingenuous  difcovery,  (of  the  truth  and  fufficicncy  of  which 
there  remains  no  reafon  to  doubt}  and  hath  conformed  in  alt 
points  to  the  dire£lions  of  the  law;  and  if,  in  confequence 
thereof,  the  creditors,  or  four  parts  in  five  of  them  in  number 
and  value,  (but  none  of  them  creditors  for  lefs  than  20/.)  will 
(ign  a  certificate  to  that  purport ;  the  commifiioners  are  then 
to  authenticate  fuch  certiiicateundertheirhandsandfcals  (2 1 ), 

n  Stat.  5  Geo.  II.  c.  30.  By  theUwa  cfTeflt  of  a  bankrupt,  or  fet  up  a  prel 

of  Naples  all  fraudulent  bankrupts,  par-  tended  debt  to  defiaud  hit  creditors, 

ticularly  fuch  as  do  not  furreoderthem-  (Mod.  Un.  Hill.  xxviiL  320.} 

felves  within  four  days,  are  puniihed  f  Stat.  21  Jac.  I.  c.  19. 

with  death :  alfo  all  who  conceal  the  ^  Sut.  5  Ceo.  II.  c.  30. 

'  (20)  Tliere  areinllances  of  convictions  and  executions  of  bank- 

ropes  for  not  furrendering*  and  for  concealment  of  their  effe^i 

Qrene,  %(A ;  but  I  never  read  of  any  pro&cution  for  this  offence* 

(21)  The  commtiiioners  may  at  their  difcretionf  as  well  as  the 

creditors,  refufe  to  fign  tha  certificate }  bat  after  it  is  figned  by 

the  cotnoiiffioners,  notica  is  to  be  given  in  the  Gazette  that  it  wiA 

be  allowed  by  the  chancellor^  nnlefs  caufe  is  fliewn  to  the  contrary 

within  twenty-one  days*    And  if  within  that  time  any  petition  is 

prefcnted 
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and  to  tranfmit  it  to  the  lord  chancellor :  and  he,  or  two  of 
the  judges  whom  he  (hall  appoint,  on  oath  made  by  the  bank- 
rapt  that  fudi  certificate  was  obtained  without  Arand,  mar 
allow  the  fame ;  or  difallow  it,  upon  caufe  fhewn  by  any  rf 
the  creditors  of  the  bankrupts 

If  no  caufe  be  fiiewn  to  the  contrary,  the  certificate  is  al- 
lowed of  courfe ;  and  then  the  bankrupt  is  entitled  to  a  decent 
and  reafonable  allowande  out  of  his  eflfe£b,  for  his  future  fup- 
port  and  maintenance,  and  to  put  htm  in  a  way  of  honed  in- 
duftry.  This  allowance  is  alfo  in  proportion  to  his  former 
good  behaviour,  in  the  early  difcovery  of  the  decline  of  his  af* 
fairs,  and  thereby  giving  his  creditors  a  larger  dividend.  Fori 
if  his  efFe£ls  will  liot  pay  one  half  of  his  debts,  or  ten  (biliingi 
in  the  pound,  he  is  left  to  the  difcretion  of  the  commiHioned 
and  affignees,  to  have  a  competent  fum  allowed  him,  not  ex- 
ceeding three  per  cent  i  but  if  they  pay  ten  ihillings  in  die 
pound,  he  is  to  be  zMo^tAfiue  per*  cent  i  if  twelve  fhilling$ 
and  fix-pence,  ^nfeven  andabalf  pir  cMt;  arid  if  fifteen 
fhilUngs  in  the  pound,  then  the  bankrupt  (hall  be  allowed //» 
per  cent :  provided,  that  fuch  allowance  do  not  Id  the  firft  cafe 
exceed  200  A  in  the  fecond  250/.  and  in  the  thilrd  300/. ^ 

Besides  this  allowance,  he  has  alfo  an  indemnity  gnnted 
him,  of  being  free  and  difcharged  for  ever  from  all  debcs 

X  Sta^  5  Geo.  II.  c.  30.  for  the  maintenance  of  himfelf  and  h- 

r  Ih'td,    By  the  Roman  law  of  cef.      vulf.SifMidmfmc§r4iaicaBjkrif*«rii 

fiofiy  if  the  debtor  acquired  any  coofi-  reTtffitm,  fmta  min/hmum  wl  «nn»«i 

derable  property  fubfeqaent  to  the  giving  aftmentpr  Mm  nomine ,  non  t^trtet  pnfif^ 

Up  of  his  all,  it  was  liable  to  the  demands  b§c  tons  fjut  Utrato  vennmiari  tntttm 

of  hit  creidxtors  (f/.  4a.  3.4.)  But  ibii  frMMdmndut  ^  almentit  cUtUiMia.  (M 

M  ao t  extend  to  fuch  allowance  as  was  /.  6. } 

kfc  to  him  on  the  fcore  of  companion 

prefented  by  a  creditor  to  the  chancellor  for  that  pnrpofe^  the  al* 
lovirance  is  flayed  till  the  bankrupt  can  anfvifer  the  allegations^  ui 
the  chancellor  has  an  opportunity  of  confidering  the  validity  of  t^^ 
obje£lion.  If  the  number  of  creditors  is  lefs  than  five,  aD  0^^ 
fign  as  four-fifths  of  four  are  three  and  one-fifth  of  another ;  aoii 
wherever  there  is  a  fraction,  of  neceffity  a  whdt  creditor  nnft  fig^* 
And  this  is  true  of  every  other  not  exaOly  divifible  by  five. 

5  owing 


Cfa.  3t«  0/  T  H119  6  s^  4gj 

Owing  by  him  at  the  time  he  became  a  bankrupt ;  even  though 

judgment  fhall  have  been  obtained  againft  him,  and  he  lies 

in  prifon  upon  execution  for  fuch  debts  i  and,  (or  that  amonjf 

other  purpofes,  all  proceedings  on  commLfliods  of  bankrupt 

arcj  on  petition,  to  be  entered  of  record,  as  a  perpetual  bar 

againil  aclions  to  be  commenced  on  this  account :  though, 

in  general,  the  produfkion  of  the  certificate  properly  allowed 

ihall  be  fufficient  evidence  of  all  previous  proceedings*  (aa).  f '484  1 

Thus  th^  bankrupt  becomes  a  clear  man  again  1  and,  by  the 

affiftance  of  his  allowance  and  his  own  induftry,  may  become 

aufeful  member  of  the  commonwealth :  which  is  the  rather 

to  be  expe£led,  as  he  cannot  be  entitled  to  thefe  benefits,  un« 

lefs  his  failures  have  been  owing  to  misfortuneSi  ratbe^  th^n 

to  mifcondu£l  and  extravagance  (23). 

s  Sut.  5  Geo.  11.  €.  30* 

(ta)  That  is,  in  an  adtton  brought  againft  the  bankrupt  fot  a 
debt  due  before  the  bankruptcy,  unlefs  the  plabtiff  can  prove  ft 
concealment  by  the  bankrupt  to  the  amount  of  10/. » or  thattht 
certificate  was  obtdned  by  fraud.     5  Gio.  II.  t.  30./  8. 

(33  )  The  bankrupt  is  difcharged  by  his  certificate  from  all  debts 
which  could  have  been  proved  under  the  commifBon,  bnt  he  it  ftiU 
liable  to  make  a  reparation  in  damages  for  all  torts  of  injuries  done 
by  him  before  the  bankruptcy ;  for  thefe  could  not  be  proved*  as 
the  extent  of  the  damages  muft  be  afcertained  by  a  jury.  Hence 
alfo  he  is  not  difcharged  from  any  breach  of  covenant;  and  even 
where  he  covenants  for  payment  of  rent,  although  the  leafe  and 
premifes  are  difpofed  of  by  the  affignees  for  the  benefit  of  the  cre» 
ditors,  the  bankrupt  ftlll  remidns  liable  to  be  fiied  by  the  landlord 
upon  his  cdvenant.  4  T.M.  94.  This  is  a  hard  eafe,  for  the  land* 
lord  has  hb  remedy  alfo  againft  the  tenant  in  pofleffion.  The  bank* 
rnpt  is  not  difcharged  from  any  contingent  debts,  where  the  cantin* 
gency  happens  after  the  bankruptcy  :  thefe  are  debts  which  origi- 
nate from  fomething  done  previous  to  the  bankruptcy,  but  which 
become  abfolately  debts  at  fome  period  fubfeqnent  to  it«  As  when 
one  man  is  forety  for  another,  the  prindpal  is  not  indebted  to  the 
furety  dll  his  fnrety  is  obliged  to  pay  the  debt  for  him.  There<» 
fore  if  this  does  not  happen  till  after  the  bankruptcy,  the  fnrety  can* 
not  prove  his  debt  under  the  commiffionj  and  of  conr^uence,  the 
bankrupt  is  not  difcharged  by  the  certificate,  fiat  it  is  determioeA 

Vol.  II.  Pp  dtat* 


4^4  The  Rights  BeoRlI. 

FoK  no  allowance  or  indemnity  fhall  be  gi\ren  to  a  bank- 
rupt, unlefs  his  certificate  be  figned'and  ;i1iowed|  as  before- 
mentioned  ;  and  alfo,  If  any  creditor  produces  a  fi^tious 
debt,  and  the  bankrupt  does  not  make  difcovery  of  it,  but 
fufFcrs  the  fair  creditors  to  be  impofed  upon,  he  lofcs  all  title 
to  thefe  advantages*.    Neither  can  he  claim  them^  if  he  has 

«  Stat.  24  Geo.  II.  c.  57. 

■  ■  ■ ■        ■     ■  -..■•.         ..,,.- 

that,  if  the  priAcipal  j^ives  tbefarety  m  abroluce  Kicondition&lboDd 
as  an  tndemnity ,  be  may  prove  it  ander  the  commtiBdn»  thoQgh  be 
has  never  been  calledjupon  to  pay  the  debt  of  the  principal.  2  f .  £• 
640*  Yet  in  fuch  a  cafe  it  mud  be  preAimed  that  the  furety  would 
}fe  r^dfained  from  receiving  under  the  dividend  more  than  be  hii 
adlually  been  compelled  to  pay«  or  from  receiving  any  thing  at  «il 
till  he  was  adually  damnified.  In  analogy  to  the  condngent  debts 
offureties*  I  conceive  two  cafes  have  lately  been  determined,  ooe 
in  the  common  pleas  upon  a  bill  of  exchange,  //.  £L  Rtp.  640 ; 
#ie  other  in  the  king's  bench  opon  a  promiiTory  note,  4  7*.  i^.  714. 
in  each  cafe  the  payee  was  obliged  to  take  back  the  bill  or  note»  and  to 
pay  the  vaUeipf  ^tafterthe  bankruptcy  of  thedrawer ;  againll  whoobe 
aftef  wards  broaghtan  a^ion,  who  pleaded  his  bankruptcy  andceruc- 
Cate  in  bar  jbutthecourts  held  in  the  refpedtive  cafes,  that  thebanbiipt 
was  notdifcharged  by  the  certiEcate.  But  in  both  thefe  cafes  it  maybe 
colle^ed  fromrthe  reports,  that  they  were  merely  accommodation  bill:, 
ihatthe  payees  had  given  no  value  before  the  bankruptcy, that  tber 
had  lent  their  names  merely  as  fureties,  and  of  confequence,  thartt: 
bankrupt  was  not  indebted  to  them  till  they  had  been  obliged  ts 
pay  the  amount  of  tliefe  bills.  This  circa mllance  is  fo  iligliiif 
Hated  in  each  report,  particularly  in  the  latter,  as  to  induce  many 
leaders  to  fuppofe  that  no  indorfer,  who  is  obliged  to  take  back  a bu 
or  note  after  the  bankruptcy  of  the  drawer  or  acceptor,  can  prove 
it  under  his  commiilion.  But  I  apprehend  the  courts  never  intendcii 
40  fay  that  a  holder  of  a  bill,  who  lias  given  full  value  for  it  before 
the  bankruptcy  of  the  draweror  acceptor,  and  is  obliged  to  take  itbac'^ 
after  bis  bankruptcy,  cannot  prove  it.uudcr  the  commifiion;  a  debt 
is  due  to  him  before  the  bankruptcy,  which  cannot  be  affe^cd  or 
.liiilurbed  by  the  fubfequentaifijnmentand  re-aflignment  of  the  biii. 
It  has  been  determined,  that  the  allignmcnt  relates  to  th&  origir^ 
debt,  and  (he  al&gnee  Hands  in  his  p!ace.  Ccoke,  25.  Hence  ao  in- 
jjdorfcc  without  notice,  after  the  iHUing  of  the  commiiSon,  ought  to 
Le  admitted  to  prove,  and  have  relief  under  the  coromifCon. 
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gtFen  with  aiiy  o£  his  children  above  100/.  fot  a  itiarriage 
portion^  unlefs  he  had  at  that  time  Sufficient  left  to  pay  all 
his  debts;  or  if  he  has  loft  at  any  one  time  5 A  or  in  the 
\irhole  1 00 A  within  a  twelvemonth  before  he  became  bank- 
riiptt  by  any  manner  of  gaixung  or  wagering  whatfoever ;  or 
within  the  fame  time  has  loft  to  tlie  value  of  100/.  by  ftoclc^ 
jobbing.  Alfo  to  prevent  the  too  common  praftice  of  fre- 
c[uent  and  fraudulent  orcarelefs  breaking,  a  mark  is  fct  upon 
fuch  as  have  been  once  cleared  by  a  commiflaon  of  bankrupt, 
or  have  compounded  with  their  creditors,  or  have  been  deli^ 
vered  by  an  z6t  of  infolveificy :  which  is  an  occafional  z&f 
frequently  pafled  by  the  legiilaturt:  wjiereby  iill  perfons 
Whatfoever,  who  are  either  in  tOo  loW  a  way  of  dealing  td 
become  bankrupts,  or  not  being  in  a  mercantile  ftate  of  life, 
are  not  included  within  the  laws  of  bankruptcy^  ar^  difcharged 
from  all  fuits  and  imprifonment,  upoti  delivering  up  all  their 
eftate  and  efteds  to  their  creditors  upon  oath,  at  the  feflions 
or  aflizes  ;  in  which  cafe  their  perjury  or  fraud  is  ufually,  as 
in  cafe  of  bankrupts,  punifhed  with  death<  Perfons  who  have 
been  once  cleared  by  any  of  thefe  methods,  and  afterwards 
become  bankrupts  again,  unlefs  they  pay  full  fifteen  (Inllings 
an  the  pound,  are  only  thereby  indemnified  as  to  the  confine-^ 
ment  of  their  bodies }  but  any  fiitui'e  eftate  they  fhall  ac-^ 
<iuite  remains  liable  totheit  creditors,  excepting  their  necef- 
fary  apparel,  houfehold  goods,  and  the  tools  and  Implements  [  48  j  2 
of  Ch«if  trades** (24)* 

Thus  much  for  the  ptoceediUgs  on  a  cbtrlmiflidn  d(^bank« 
tupt,  fo  far  as  they  afie£k  the  bankrupt  himfelf  perfohally. 
hct  us  next  confider,  '        • 


b  Swt.  5  G«o.  II.  a  30* 


(24)  If  they  do  tiot  pay  fifte^ti  (hillings  in  the  poond  under  the 
fecond  commiffion»  the  fecond  certificate  is  no  bar  to  an  aAiooror 
execution  againil  their  fature  effedls.  5  7*.  J(.  287. 

P  p  2  .4.  H©^ 
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4*  How  fudi  proceedings  afied  or  transfer  the  eflati  and 
property  of  the  bankrupt*  The  method  whereby  a  rM/eftate, 
ni  bndSi  tenements,  and  hefedkamentSf  may  be  tramfcncd 
by  bankruptcy,  wa^  fhewn  under  it^s  proper  head  in  a  formcT 
chapter  ^»  At  prefent  therefore  we  are  only  to  confider  the 
transfer  of  things  perfinal  by  this  operation  of  law« 

Bt  virtue  of  the  ftatutes  before-menttoned  '  all  the  perfond 
eftatc  and  efiefka  of  the  bankrupt  are  confidered  asrefted,  bf 
the  a£t  of  bankruptcy,  in  the  future  aflignees  of  bis  commit 
doners,  whether  they  be  goods  in  zSivaX  poffeffion^  or  debts, 
contracts,  and  other  chofes  in  oBion  i  and  the  commifiionen 
by  their  warrant  may  caufe  any  houfe  or  tenement  of  the 
bankrupt  to  be  broken  open,  in  order  to  enter  upon  and  feife 
the  fame.  And  when  the  aflignees  are  chofen  or  approved bj 
the  creditors,  the  commiflionexs  are  to  afiign  every  thing  over 
to  them ;  and  the  property  of  every  part  of  the  eihte  is 
thereby  as  fully  veiled  in  them,  as  it  was  in  the  bankrupt 
kiinrelif>  and  they  have  the  fame  remedies  to  recover  it  ^  (2j)i 

The  property  vefted  in  the  affignees  is  the  whole  that  the 
bankrupt  had  in  himfelf^  at  the  time  he  committed  the  firit 
a£l  of  bankruptcy,  or  t^at  has  been  vefted  in  him  fince,  b^ 
fore  his  debts  are  fatisfied  or  agreed  for.  Therefore  it  bufu* 
ally  faid,  that  once  a  bankrupt,  and  always  a  bankrupt: 
by  which  is  meant,  that  a  plain  dire£i:  a£t  of  bankruptcy  once 

€  pag.  1S5.  <  IS  Mod.  314. 

4  SuL  I  Jac.  I.  c.  T5.  ax  Jac.  I.  o  19* 


(25)  And  it  has  been  decided  after  much  ferioos  argument, 
that  the  aifignment  of  the  conunifiioners  conveys  the  bankrnpt's 
perfonal  property  ^d  interefts^  which  are  out  of  the  kingdom  at  tbe 
time  of  bankruptcy  and  aflignment.    4  T.  R,  tSa. 

And  by  the  affignment  the  property  is  fo  connpletely  veiled  10 
the  affigneesy  that  the  bankrupt  is  not  entitled  to  receive  from  bis 
eftate  even  the  neceHary  fubfidence  of  himfelf  and  family*  but  bj  the 
favour  and  indulgence  of  the  aiTignees  and  creditors,  t  T,  X*  15?' 

committed 
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committed  cannot  be  purged,  or  explained  away,  hj  any  fub- 
fequent  condu£l,  as  a  dubious  equivocal  z(k  may  be  ^(26)$  but 
that,  if  a  comniiffion  is  afterwards  awarded,  the  commiflioa 
and  the  property  of  the  ai&gnees  Ihall  have  a  relation,  or  re* 
ference,  back  to  the  firft  and  original  aA  of  bankruptcy  <•  [  ^86  ] 
Infomuch  that  all  tranfadiions  of  the  bankrupt  are  from  that 
time  aUbiutely  null  and  void,  either  with  regard  to  the  alien- 
ation of  his  property,  or  the  receipt  of  his  debts  from  fuch 
as  are  privy  to  his  bankruptcy  4  for  they  are  no  longer  his 
property,  or  his  debts,  but  thofe  of  the  future  ai&gnees.  Andj 
if  an  execution  be  fued  o«t,but  not  ferved  and  executed  on  the 
bankrupt^  etfe&,  tiU  after  the  zQ,  of  bankruptcy,  it  is  void 
as  againft  the  affignees.  But  the  king  is  not  bound  by  this 
fictitious  relation,  nor  is  within  the  ftatutes  of  bankrupts  ^ ; 
for  if,  after  the  zGt  of  bankruptcy  committed  and  before  the 
alEgnment  of  his  efiefls,  an  extent  iflues  for  the  debt  of  the 
crown, the  goods  are  bound  thereby' (27).  In  France  this  doc- 

'  Salk.  iTo.  ^  I  Atk.  %€%• 

$  4  B«n«  31*  ^  Viner*  Abr*  L  creditor  tad  baokr*  104* 


(26)  Thecoart  of  kmg's  bench  have  gone  fo  far  in  holding  that 
.a  clear  nneqnivocal  a£t  of  bankruptcy  cannot  be  wiped  away  by 
any  fubfequent  condu£l»  as  to  decide^  that  if  a  merchant  b  denied  in 
:a  morning,  when  a  holder  of  a  biH  comes  for  payment,  it  is  an  ir- 
revocable aft  of  bankruptcy,  even  though  he  ihonid  pay  the  bill 
in  the  cowrfe  of  that  day,  before  it  could  be  protefted,  or  he  could 
be  fued  upon  it.  2  T.  R,  $9.  This  is  a  fevcre  cafe ;  and  it  has 
rather  the  appearance  of  sl  fetiiio  friMcipU  to  pronounce  it  an  une- 
quivocal tSt  of  bankruptcy.  A  denial  is  not  of  itfelf  an  a£t  of 
bankruptcy,  but  only  evidence  of  one;  *uix,  a  beginning  to  keep 
houfe  with  Utiwi  to  defraud  and  hinder  creditors ;  and  where  a 
debtor  prevenu  his  creditor  from  being  hindered  for  a  moment 
after  ho  has  a  righ^  to  demand  payment,  ought  we  not  in  candour 
and  juflice  to  prefume  that  he  never  had  that  intent  ?  Indeed,  in  fuch 
a  cafe  it  is  not  improbable  that  the  denial  was  merely  for  the  pur* 
pofe  of  procuring  the  means  of  difcharging  the  debt. 

(27)  The  king  not  being  exprefsly  named  in  the  bankrupt  fta- 
tutes, is  held  not  to  be  bound  by  them,  z  Sir.  g^z ;  and  therefore 

P  p  3  an 
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trine  of  ret^tion  is  carried  to  a  very  great  length  \  hx  there 
every  aft  of  a  merchant,  for  ten  days  precedent  to  the  id  of 
bankruptcy,  is  prefumed  to  be  fraudulent^  and  is  therefore 
void  1^.  But  with  us  the  law  (lands  upon  a  more  n*afonab[< 
footing :  for,  as  thefe  a£ts  of  bankruptcy  may  fomctimes  be 
fecret  to  all  but  a  few,  and  it  would  be  prejudicial  to  trade  'o 
carry  this  notion  to  it*s  utmoft  length,  it  is  provided  by  lu- 
tute  19  Geo.  II.  c.  32.  that  no  money  paid  by  a  buikruptto 
^  bona  fide  or  real  creditor,  in  a  courfe  of  trade,  evenafterin 
^£k  of  bankruptcy  done,  {hall  be  liable  to  be  refunded  (28J. 
Nor,  by  ftatute  i  Jac.  I.  c.  1 5.  (hall  any  debtor  of  a  bankrupt, 
that  pays  him  his  debt,  without  knowlag  pf  hi$  bankruptcy, 
be  liable  to  account  for  it  again  ( ap).  The  intention  of  diis  ^^ 

^  Sp.  L*  b.  29.  c.  t6. 

an  extent  will  bind  the  property  of  the  bankrupt,  if  it  is  fffucd  befbrt 
the  aftual  aiHgnment  of  the  commifTioners;  which  afii^nment,  by 
changing  the  property,  defeats  the  fubfequent  procefs  of  the  cro*i. 
When  therefore  it  is  apprehended  the  bankrupt  is  indebted  to  ih( 
i;rown»  the  commifnoners  execute  innmediately  aprovifionalaffigB* 
nienty  by  which  means  the  crown  will  be  entided  to  no  more  tlus 
an  eqoal  fliare  with  the  other  creditors.  U  the  extent  and  tbe 
alignment  bear  date  on  the  fame  day,  the  extent  fiiali  beprefentii. 
Park,  Rep,  1 26.  Green,  \  26. 

(2%)  This  ftatute  extends  it's  prote^ioii  to  the  creditor  of  t^ 
bankrupt  sn/^o  in  (lances  only,  '^k^^  when  he  has  received  piy* 
ment,  without  notice  of  the  bankruptcy ,  either  for  goods  foldiff 
fof  a  bill  of  exchange,  which  in  the  ofual  courfe  of  trade  thebaak- 
nipt  is  liable  to  pay.  And  it  has  been  deteraiined,  that  a  crediw 
was  compellable  to  refund,  who  had  given  further  time,  to  the biol^' 
rupt  when  a  bill  became  due,  at  his  requeft,  ^nd  upon  a  prooDife  0 
pay  intereft,  and  who  afterwards  received  tbe  amount  of  it  hkb 
intereft,  without  any  notice  that  the  debtor  had  coyninitted  sn  a^ 
pf  bankruptcy  ^  for  the  court  held  this  to  be  the  payment  of  a  lois. 
and  not  of  a  bill,  zT.R.  648.  So  al(b  a  creditor  has  been  obligti 
'  to  refund  money  paid  by  a  trader,  aftera  iecret  zBl  of  bankroptcvi 
fof  the  carriage  of  goods.  5  7*.  R*  197. 

(29)  If  a  debtor  pays  the  debt  to  a  trader,  with  the  knowledge 
of  an  a6l  of  bankruptcy  committed  by  him,  if  afterwards  a  coo- 
l)[^flion  IITues,  he  may  be  compelled  to  pay  it  over  again  to  the  if- 
'   ■     ^      *  '         fignccsj 


latiyc  power  being  only  to  reach  fraudulent  trantiftions,  and 
hot  to  diftrefs  the  fair  trader. 

The  afTignces  may  purfuc  any  Jfgal  method  of  recovering 
this  property  fo  vefted  ih  them,  by  their  own  authority ;  byt 
cannot  commence  a  fuit  in  fqtutyy  nor  compound  any  debt^ 
owing  to  the  bankrupt,  nor  refer  any  matter^  to  arbitration, 
without  the  confent  of  the  creditors,  or  the  major  part  of 
them  in  value  (30),  at  a  meeting  to  be  held  in  purfuance  of 
notice  in  the  gazette  *. 

When  they  have  got  in  all  the  cflfefts  they  can  reafonablf  [  ^^87  j 
hope  for,  and  reduced  them  to  ready  money,  the  aflignees 
muft,  after  four  and  within  twelve  months  after  the  commif- 
fion  ifTued,  give  one  and  twenty  days  notice  to  the  creditor^of 
a  meeting  for  a  dividend  or  diftribution(3T);  at  which  time 
they  muft  produce  their  accounts,  and  verify  them  upon  oath',  . 
if  required  (3  2).  And  then  the  commiflioners  fhall  direct  a  di- 
vidend to  be  made,  at  fo  much  in  th^  pound,  to  all  creditors 
who  have  before  proved,  or  fliall  then  prove,  their  debts.  ThU 
dividend  muft  be  made  equally,  and  in  a  ratable  proportion, to 
all  the  creditors,  according  to  the  qtiantity  of  their  debts  \  n$> 
regard  being  had  to  tlie  quality  of  them.    Mc^tgages  indeedi 

I  Stat*  5  Geo.  If.  c.  30. 

fignees ;  as  where  a  baoker-pays  a  trader's  drafts,  aftf r  koowledge 
of  an  a£l  of  baokruptcy.     2  *r.  ^.  1 1 3  • 

.     But  he  will  not  be  Uable  to  repay  it,  if  he  pays  i(  after  a  judg* 
jnont  obtained  without  fraud.     2  T.  R.  482. 

(30)  In  all  meetings  of  creditors  ander  the  ftatHte,  the  deter- 
mination is  (o  be  made  by  the  major  part  in  valqe ;  number  fees%s 
.never  to  be  regarded  but  in  fsgning  the  certificate.  .  The  aifigneAS 
ingy  bring  adion^  at  law  without  confqltMBg  the  creditors. 

(31)  The  notice  is  to  be  given  by  an  advertifenumt  in  the  Lonr 
.-don  Gazette. 

(32)  At  a  meeting  for  the  fird  diviJend,  the  afligpees  are  feJdom 
required  by  the  commiflioners  or  creditors  to  verify  their  accounts 
upon  oath»  but  the  dividend  is  ordered  upon  their  admiffiQn  that  they 
have  recovered  property  to  a  certain  amount  \  but  upon  making  ^ 
^n^d  dividend,  the  oath  of  the  aiHgnees  cannot  be  difpenfed  with. 

P  p  4  for 
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for  which  the  areditor  has  a  real  fecurity  in  his  own  handsi 
are  entirely  fafe ;  for  the  commif&on  of  bankrupt  reaches  only 
the  equity  of  redemption"^.  So  are  alfo  perfonal  debts,  where 
the  creditor  has  a  chattel  in  his  handsi  as  a  pledge  or  pawn  for 
the  payment,  or  has  taken  the  debtor's  lands  or  goods  iq 
execution  (33).     And,  upon  the  equity  of  the  ftatute  8  Amu 

n  Fiach.  Rap.  466. 


(53)  When  a  creditor  proves  his  debt,  he  ftates  in  his  depofitun 
dther  that  he  has  received  no  fecurity,  or  what  the  fecurity  is. 

If  he  has  a  fecurity  and  wiihes  to  prove  and  receive  a  di- 
vidend,  he  mud  deliver  up  the  fecurity  for  the  benefit  of  the 
Cffditors,  unlefs  ic  19  a  joint  fecurity  from  the  bankrupt  and 
another  perfon,  and  then  he  may  ceceive  a  dividend  upoo 
the  whole  due  at  the  time  of  the  depofition,  and  may  luin 

• 

recQurfe  to  the  co-furety  befidesj;  provided  he  does  not  recdve 
more  than  20/.  in  the  pound  for  the  whole  debt.  But  e?trf 
fecurity,  which  the  creditor  has  in  his  pofTeiiionj  muil  be  exlii* 
bited  to  the  commiHioners  when  he  proves  his  debt.  If  a  creditofi 
having  received  the  whole  of  hb  debt,  from  a  furety  or  from  aoo- 
ther  party  upon  a  bill  of  exchange,  ihould  afterwards  conceal  this 
.circumftance  and  uke  a  dividend  under  a  bankrupt's  eftate,  k 
would  be  a  fraud  which  I  am  fure  would  be  puniflied,  as  it  ought  to 
be,  in  the  inpft  exemplary  manner.  I  particularly  mention  tlus 
from  having  had  occafipn  to  obferve  the  great  number  of  debti 
proved  nnder  commii&ons  of  bankrupt,  where  there  were  fdvcot 
parties,  who  from  the  nature  of  the  tranfa^Uon  ought  to  have  been 
iril  called  upon  to  difcharge  the  debt ;  and  this  fraud  may  be  more 
eaiily  pra6Ufed,  from  the  conunifiioners  and  affignees  having  do 
opportunity  of  esutmining  thefe  creditors  afterwards  upon  oath» 
nnlefs  a  fpecial  meeting  is  held  for  the  ptirpofe.  It  cib 
only  therefore  be  recommended  to  the  afiignees,  to  make  dill* 
gent  inquiry  into  the  conduct  of  thefe  creditors  with  regard  to  fudi 
debts,  and  when  they  difcover  fuch  a  fraud  to  be  attempted  or 
pradifed,  to  bring  the  offender  to  the  flume  and  punifliment  he  ft 
juilly  deferves. 

If  a  creditor  proves  an  aggregate  debt,  ancT  Aates  more  than  one 
lecurity ;  for  infUnce,  two  or  more  bills  or  notes ;  if  he  receives 
the  value  of  any  one  of  them  In  fulU  fo  much  at  the  time  of  the 
diyidend  moft  be  deducted  from  the  amount  of  the  debt  proved. 
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c.  14.  (nchich  dire£is,  that,  upon  all  executions  of  goods  being 
on  any  premifes  demifed  to  a  tenant,  one  year's  rent  and  no 
more  ihalli  if  due,  be  paid  to  the  landlord)  it  hath  alfo  been 
held,  that  under  a  commiflSon  of  bankrupt,  which  is  in  the  na- 
tureof  a  ftatute-execution,  the  landlord  fhall  be  allowed  his  ar* 
rears  of  rent  to  the  fame  amount,  in  preference  to  other  ere- 
ditors(34),even  though  he  hath  neglefled  to  diftrain, while  the 
goods  remained  on  the  premifes }  which  he  is  otherwife  entitled 
to  do  for  his  entire  rent,  be  the  quantum  what  it  may  ^. 
But,  otherwife,  judgments  and  recognizances,  (both  which  [  48$  3 
^re  debts  of  record,  and  therefore  at  other  times  have  apriority) 
and  alfo  bonds  and  obligations  by  deed  or  fpecial  inftrument^ 
(which  are  called  debts  by  fpecialty,  and  are  ufually  the  next 
in  order)  thefe  are  all  put  on  a  level  with  debts  by  nciere  iimple 
contraft,  and  all  paid  pari  pajfu  o.  Nay,  fo  far  is  this  matter 
carried,  that,  by  the  exprefs  proviGon  of  the  ftatutes  %  debts 
not  due  at  the  time  of  the  dividend  made,  as  bonds  or  liotes  of 
hand  payable  at  a  future  day  certain,  (hall  be  proved  and  paid 
equally  with  the  reft  9,  allowing  a  difcouut  or  drawback  in  jpro* 

*  I  Atk.  iO)9  104.  p  Sut  7  Geo.  I.  c.  31. 

9  Stat.  II  Jac.  €.19.  9  Lord  Raym.  2  549.   Stra.  X2i  i« 


Cwh^  19;.  Where  a  creditor  has  a  mortgage  or  pledge,  which 
he  thinks  infofficient  to  fatisfy  the  whole  of  his  debt,  he  may  peti- 
tion the  chancellor  to  have  it  fold,  and  the  produce  of  it  to  be  ap- 
plied in  diminution  of  the  debt*  and  to  prove  the  deficiency  under 
the  commiffion.  Cooke,  149. 

(34)  Lord  Bathorft  ehancellor  declared  exprefsly,  that  this  pro* 
pofition  in  the  Commentaries  was  erroneous,  and  decreed  that  a 
landlord,  if  he  has  not  availed  himfelf  of  his  right  to  diflrain,  has 
no  privilege  under  the  bankrupt  ftatntes,  but  mnft  come  in  pari 
fajfu  with  other  creditors  for  every  part  of  the  rent  due  to  him. 
Cooke,  221* 

Yet  a  landlord  may  diftrain  for  all  the  rent  due,  even  after  a  pro- 
yifional  or  abfolute  affignment,  while  the  goods  continue  upon  the 
premifes.    i  Ath*  103. 

portion. 
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portioii(35).  And  infurances,  -and  obligations  upon  bottomry 
or  refpondentia^  bona  fide  made  by  the  bankrupt,  though  for- 
feited  after  the  commiflion  is  awarded,  (hall  be  looked  upon 
in  the  fame  light  as  debts  contraAed  before  any  acl  of  bar.L- 
ruptcy"^(36). 

Within  eighteen  months  after  the  commiflion  iflued,  a 
fecond  and  final  dividend  (hall  be  made,  unltfs  all  the  effects 
were  cxhaufted  by  the  firft5{37 ).  And  if  any  furplus  remauis, 
after  felling  his  eftates  and  paying  every  creditor  his  full  debt, 
it  (hall  be  reftored  to  the  bankrupt  ^  This  is  a  cafe  which 
fometimcs  happen  to  men  in  trade,  who  involuntarily,  or  at 
lead  unwarily,  commit  a£ls  of  bankruptcy,  by  abfconding  and 
the  like,  while  their  efFe£ls  are  more  than  fufHcient  to  paj 
their  creditors.  And,  if  any  fufpicious  or  malevolent  credi- 
tor will  take  the  advantage  of  fuch  acts,  and  fuc  out  a  com- 
miflion, the  bankrupt  has  no  remedy,  but  muft  quietly  fubmit 
to  the  efledls  of  his  own  imprudence  ;  except  that,  upon  fatif- 

r  Stat  19  Geo.  II.  c.  31.  t  Stat.  13  Flu.  c.  7. 

■  Stat.  5  Geo.  II.  c.  30, 


(35)  Tbe  whole  of  fuch  a  debt  muft  be  proved,  and  if  it  is  net 
payaijlc  when  a  dividend  is  declared,  the  difcount  for  the  tim; 
nhicK  is  then  to  ran,'  muil  be  dedudled  from  the  vvhole  fum,  and 
die  creditor  (hall  be  aitowed  a  dividend  upon  the  remainder. 

(36)  Where  an  obligor  in  a  bottomry  or  refpondcntia  bond,  of 
an  underwriter,  becc  mes  a  baitkrupt,  the  obligee  aod  the  afl^uK^ 
(hall  be  permitted  to  claim;  and  after  the  contingency  happens 
Ifpon  which  the  bond  is  due,  or  upon  the  lofs  of  the  (hip,  or  other 
event  againil  which  the  infurancc  is  made,  tbey  (hall  be  admitted  to 
prove,  as  if  thefc  events  had  Juppencd  before  the  bankruptcy. 
19  G(^,  11,  c,  32. 

(37)  If  A  creditor  has  not  proved  before  a  fecond  dividend,  itls 
now  the  practice  of  the  commiffioncrs,  to  receive  the  proof  of  bis 
debt,  without  an  order  from  the  chancellor,  and  to  admit  him  to 
be  paid  equally  with  the  reft  of  tl^e  creditors,  if  there  is  fufHcicit 
property  left  in  the  hands  of  the  alTignees,  and  then  to  direct  aa 
equal  dUlribucion  of  the  refidue.   Cfioke^^  3  89. 

f?clioii 
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faftion  marfe  to  all  the  creditors,  the  commiflion  may  htfuper-* 
feded"*.  This  pafe  may  alfo  happen,  when  a  knave  is  defiroas 
of  defrauding  his  creditors,  and  is  compdled  by  a  commiflion 
to  do  them  that  juftice,  which  otherwifc  he  wanted  to  evade* 
And  therefore,  though  the  ufual  rule  is,  that  all  intereft  on 
debts  carrying  intereft  (hall  ceafe  from  the  time  of  ifluing  the 
commiflion,  yet,  in  cafe  of  a  fur  plus  left  after  payment  of 
every  debt,  fuch  intereft  (hall  again  revive,  and  be  charge* 
dble  on  the  bankrupt^,  or  his  r<rpr^fenCatives(38}« 

t «  Ch*  C«f.  144.  V  I  Atk.  044. 

(38)  Bills  and  notes,  in  which  intereft  is  not  named»  carry 
intereft  only  between  the  protcll  and  the  date  of  the  coannilGoa, 
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CHAPTER     TH£     THIRTY-SECOND. 

OF     TITLE    BY    TESTAMENT, 
AND    ADMINISTRATION. 


THERE  yet  remain  to  be  examined,  in  the  prefcnt 
chapter,  two  other  methods  of  acquiring  perfonal 
eftates,  viz.  by  teftament  and  admintftration.  And  thefe  I 
propofe  to  confider  in  one  and  the  fame  view  ;  they  being  in 
their  nature  fo  conne£led  and  blended  together,  as  makes  it 
impoiBble  to  treat  of  them  diftin^ly,  without  manifeft  taato« 
logy  and  repetition, 

XI,  XIL  In  the  purfuit  then  of  this  joint  fubjeQ,  I  ihaO, 
firft,  inquire  into  the  original  and  antiquity  of  teftaments  aod 
adminiftrations ;  ihall,  fecondly,  Ihew  who  is  capable  of 
making  a  laft  will  and  teftament ;  (hall,  thirdly,  confider  the 
nature  of  a  teftament  and  it's  incidents ;  fhall,  fourthly,  (hew 
what  an  executor  and  adminiftrator  are,  and  how  they  are  to 
be  appointed ;  and,  laftly,  (hall  fele£t  fome  few  of  the  general 
heads  of  the  office  and  duty  of  executors  and  adminiftrators. 

First,  as  to  the  original  oi  teftaments  and  adminiftrations* 
We  have  more  than  once  obferved,  that  when  property  came 
to  be  vefted  in  individuals  by  the  right  of  occupancy,  it  be- 
came neceflary  for  the  peace  of  focicty,  that  this  occupancy 
ihould  be  continued,  not  only  in  the  prcfent  pofleflbr,  but  in 
thofe  perfons  to  whom  he  (hould  think  proper  to  transfer  it; 
which  introduced  the  doctrine  and  praftice  of  alienationsi 

giftsi 
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gift^  and  contrads.  But  thefe  precautions  would  he  very 
ihort  and  imperfe£l,  if  they  were  confined  to  the  life  only  o£ 
the  occupier ;  for  then  upon  his  death  all  his  goods  would 
again  become  common,  and  create  an  infinite  variety  of 
ftrife  and  confufion.  The  law  of  very  many  focieties  has 
therefore  given  to  the  proprietor  a  'right  of  continuing  his 
property  after  his  death>  in  fuch  perfons  as  he  ihall  name  ^ 
and,  in  defe£l  of  fuch  appointment  or  nomination,  or  where 
no  nomination  is  permitted,  the  law  of  every  fociety  has  di- 
rected the  goods  to  be  vefted  in  certain  particular  indivi- 
duals, exclufive  of  all  other  perfons  *•  The  former  method 
of  acquiring  perfonal  property,  according  to  the  exprefs  di« 
redlions  of  the  deceafed,  we  call  a  teftatmnt:  the  latter,  which 
is  alfo  according  to  the  will  of  the  deceafed^  not  exprefled 
indeed  but  prefumed  by  the  law  \  we  call  in  England  an 
admmtftration  ;  being  the  fame  which  the  civil  lawyers  term 
a  fuccefEon  at  inte^ato,  and  which  anfwers  to  the  defcent  or 
inheritance  of  real  eftates. 

Testaments  are  of  very  high  antiquity.  We  find  them 
in  ufe  among  the  antient  Hebrews ;  though  I  hardly  think 
the  example  ufually  given s  of  Abraham's  complaining^ 
that,  unlefs  he  had  fome*  children  of  his  body,  his  fteward 
Eliezer  of  Damafcus  would  be  his  heir,  is  quite  conclufive  to 
(hew  that  he  had  made  him  fo  hjwsll.  And  indeed  a  leam« 
ed  writer*  has  adduced  this  very  paflage  to  prove,  that  in  the 
patriarchal  age,  on  failure  of  children,  or  kindred,  the  fervants 
bom  under  their  mafter^S  roof  fucceeded  to  the  inheritance  as 
heirs  at  law^  But,  (to  omit  ^at  Eufebius  and  others  have 
related  of  Noah's  teftament,  made  in  writing  and  witnefled 
under  hisy^^,  whereby  he  difpofed  of  the  whole  worlds)  I 
apprehend  that  a  much  more  authentic  inftance  of  the  early 
ufe  of  teftaments  may  be  found  in  the  (acred  writings  ^^ 
wherein  Jacob  bequeaths  to  his  fon  Jofeph  a  portion  of  his  in- 

a  Pttff.  L*  of  K.  b,  4.  c.  10.  «  Taylor*!  clem,  civ.  law.  517. 

b  Uid,  b.  4.  c.  1 1.  f  See  p^.  i%. 

c  Barbeyr.  Puff.  4.  20«  4.  Godolph.  S  SeUen.  dtjutc*  Skr»  e,  14. 

Orph.  Leg*  i.  i«  ft  Geo.  c*4S« 
^  Cea.  c.  15. 

tQ  beri^nce 
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heritance  double  to  that  of  his  brethren :  which  will  we  find 
carried  into  execution  mamy  hundred  years  afterwards^  when 
the  pofterity  of  Jofeph  wepc  divided  into  two  diftin£l  tribes, 
thofe  of  Ephraim  and  Manafleh^  and  had  two  fereral  inherit- 
ancefi  affigned  them  ;  whereas  the  defcendants  of  each  of  the 
other  patriarchs  formed  only  one  fingie  tribe^  and  had  only 
one  lot  of  inheritance.  Solon  was  the  firft  legiQator  that  in- 
troduced wills  into  Athens ' ;  but  in  many  other  parts  of 
Greece  they  were  totally  difcountenanced  *'.  In  Rome  they 
were  unknown,  till  the  laws  of  the  twelve  tables  were  com- 
piledi  which  (irft  gave  the  right  of  bequeathing ' :  and, 
among  the  northern  nations,  particularly  among  the  Ger- 
mans ^,  teftaments  were  not  received  into  ufe.  And  this  vi* 
riety  may  ferve  to  evince,  that  the  right  of  making  wills,  and 
difpofing  of  property  after  death,  is  merely  a  creature  of  the 
civil  ftate  ^ ;  which  has  permitted  it  in  fome  countries,  and 
denied  it  in  others  :  and,  even  where  it  is  permitted  by  lav, 
it  is  fubjedted  to  different  formalities  and  reftri^ions  in  al- 
mod  every  nation  under  heaven  **• 

With  us  in  England  this  power  of  bequeathing  is  co-^a) 
with  the  firft  rudiments  of  the  law  :  for  we  have  no  traces  or 
memorials  of  any  time  when  it  did  not  exift.  Mention  \$ 
made  of  inteftacy,  in  the  old  law  before  the  conqueft,  as 
being  merely  accidental  \  and  the  diftribution  of  the  inteftatc's 
eftate,  after  payment  of  the  lord's  heriot,  is  then  directed  to 
go  according  to  the  eftablifhed  law.  *^  Sive  quU  incurM^Jhe 
<<  tnorte  repentinayfuerit  inte/ltHtts  inortutu^  dom'utus  tamen  n-tU 
•«  lofH  rerum  fuarum  partem  (^aeter  earn  quae  jure  Jebetur  h' 
«  reotl  mrmmjJM  t^umlto.  Verum  poffejftmes  uxorjt^  liheru^ 
^  et  cognatione  proxtmis^  .pro  fuo  cuiqiie  jure,  dt/lrihuafitur^»'* 
But  we  are  not  to  imagine,  that  this  power  of  bequeathing 
extended  oiiginally  to  aU  a  man'^  perfonal  eftate*  On  the 
contrary,  Glanvil  will  inform  us  ''i  that  by  the  commoii  law^ 

1  Plutarch,  im^lta  $»/tim  <»  Sp^  L.  b.  27.  c.  <•    Vionroi  it 

k  Pott.  Antiq.  1.  4.  c.  15.  Iiffl-  /  2.  nf»  10. 

^Jrft.  »•  It.  I.  V  LL.  Canut,  c.  6&. 

n  Tadt.  dtm(,r.  Germ,  sa«  Hl.7»  c.  5. 
A  S«c  pag.  13. 

;...  as 
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as  it  ftood  in  the  reign  of  Hetity  Ac  fecond,  ft  fnan^s  goods 
were  to  be  divided  into  tiircc^qual^arts  :  of  which  one  went 
'  to  his  heirs  or  lineal  defoendants,  another  to  his  wife,  and 
the  third  was  at  his  own  difpofal :  ot,  if  he  died  without  a 
wife,  he  might  then  difpofe  of  one  moiety,  atid  the  other  went 
to  his  children  ;  and  fo  <  converfo^  if  he  had  no  children  the 
wife  w:\s  entitled  to  one  moiety,  and  he  miglit  bequeath  the 
other  :  but,  if  he  died  without  either  wife  or  iflue,  the  whole 
was  at  his  own  difpofal  \  The  ihares  of  the  wife  and  chil- 
dren were  cialled  their  reafonable  parts ;  and  the  writ  de  ration 
nabiil  parte  honorum  was  given  to  recover  them  •. 

This  continued  to  be  the  law  of  the  land  at  the  time  of 
magna  carta^  which  provides,  that  the  king's  debts  ihall  firft 
of  all  be  levied,  and  then  the  rcfidue  of  the  goods  (hall  go  to 
the  executor  to  perform  the  will  of  the  dcccafed  :  and,  if  no- 
thing be  owing  to  the  crown,  **  omnia  catalla  cedant  defunilo  / 
•*  falvis  tixori  ipfius  ^ pucns  fu'ts  ratioHabllibus  ftiriihus  fuis^J* 
In  the  reign  of  king  Edward  the  third  this  right  of  the  wife 
nnd  children  was  ftill  held  to  be  the  univerfal  or  common 
law  u ;  though  frequently  pleaded  as  the  local  cuftom  of 
Berks,  Devon,  and  other  counties  ^ :  and  fir  Henry  Ftndi 
lays  it  down  exprefsly  ",  in  the  reign  of  Charles  the  firft,  to 
be  tlie  general  law  of  the  land.  But  this  law  is  at  prefent  al- 
tered by  imperceptible  degrees,  and  the  deceafcd  may  now  by 
will  bequeath  the  whole  of  his  goods  and  dhattels.;  tliough 
we  cannot  trace  out  when  fird  this  alteration  began.  In- 
deed fir  Edward  Coke  ^  is  of  opinion,  that  this  never  was 

'  Dra^n.  /.  i.  r.  a6.  Fter./.  2.  r  57.  marks,  w'thout iflue  had  between  them  ; 

•  F.  N.  B.  I II.  and  th«reu^n  flie  claimed  the  i»oietx# 

t  9i4en.  lir  c.  18.  Some  exceptions  wen  taken  to  the  pie^. 

M  A  widow  brought  an  aflion  of  de-  in^s,  anJ  t!ie  fjJOt  of  the  huibind*s  dying 

t^nue  againft  her  huiband^s  executors,  without  ift'ue  was  denied  ;  but  the  rule 

fuid  cum  ptr  cemjuttndlnam  ttfim  regni  of  law,  as  l^ated  in  the  writ,  fecma  to 

^nf^lia*  hadtnui  ufiutam  ct  ^pfroLatam^  have  been  univerfally  allowed    (M,  39 

uxjfci  dibeKtetjoUnt  a  umfQtt^  %^c.  ha*  Edw.  JJt.  25.}  And  a  (imilarcafe  oc-, 

Ic/CjuuuujtlonaliitwparumhMrumma"  curs  in  H»  rj  Edtv.  Jll.  9. 
ritorumfucrum:itavidtrtcetffU9dJrtttiIUs  ^  Reg.  Brnh  x^z.     C».  LitC.  176* 


habumnt  tibem^  tunc  midietattm  5  etfJS  «  Law.  1 75. 

h^uirifitf  tunc  tertlam  partem^  ^c,  and  y  «  loft*  33. 

iiMic  her  bufband  died  worth  lor^ooo  ' 


the 
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the  genetal  liw^  but  onlj  obtained  in  particular  places  by 
Ibecial  cuftom  :  and  to  eftablifli  that  do£lrine|  he  relieg  on  a 
paiTage  in  Brafton,  which,  in  truth,  when  compared  with  the 
context,  makes  dire£lly  againft  his  opinion.    For  Bra£ion* 
lays  down  the  dodrine  of  the  reafonable  part  to  be  the  com* 
jDon  law ;  but  mentions  that  as  a  particular  exception,  which 
fir  Edward  Coke  has  haftily  cited  for  the  general  rule.    And 
Glanvil,  magna  carta,  Fleta,  the  year-books,  Fitzherbert, 
and  Finch,  do  all  agree  with  Bra6lon,  that  this  right  to  the 
pars  rationabiUs  was  by  the  common  law :  which  alfo  conti* 
nues  to  this  day  to  be  the  general  law  of  our  fifter  kingdom 
of  Scotland  *•    To  which  we  may  add,  that,  whaterer  may 
have  been  the  cuftom  of  later  years  in  many  parts  of  the 
kingdom,  or  however  it  was  introduced  in  derogation  of  the 
old  common  law,  the  antient  method  continued  in  ufe  in  the 
province  of  York,  the  principality  of  Wales,  and  in  the  city 
of  London,  till  very  modern  times :  when,  in  order  to  favour 
the  power  of  bequeathing,  and  to  reduce  the  whole  kingdom 
to  the  fame  ftandard,  three  ftatutes  hare  been  provided;  the 
one  4  &  5  W.  &  M.  c.  2.  explained  by  2  &  3  Ann.  c.  5. 
for  the  province  of  York ;  another  7  &  8  W.  IIL  c.  3S.for 
Wales;  and  a  third,  1 1  Cfco.  L  c.  18.  for  London :  where-^ 
by  it  is  enabled,   that  perfons  within  thofe  diftri£is,  and 
liable  to  thofe  cuftoms,  may  (if  they  think   proper)  dif- 
pofe  of  all  their  perfonal  eftates  by  will ;  and  the  claims  of 
the  widow,  children,  and  other  relations,  to  the  contrary,  are 
totally  barred.     Thus  is  the  old  common  law  now  utterly 
abcliihed  throughout  all  the  kingdom  of  England,  and  a  man 
may  devife  the  whole  of  his  chattels  as  freely  as  he  formerly 
could  his  third  part  or  moiety.     In  difpofing  of  which,  be 
was  bound  by  the  cuftom  of  many  places  (as  was  ftated  in  a 
former  chapter  ^)  to  remember  his  lord  and  the  church,  by 
leading  them  his  two  beft  chattels,  which  was  the  original 
of  heriots  and  mortuaries ;  and  afterwards  he  was  left  at  bis 
own  liberty,  to  bequeath  the  remainder  as  he  pleafed. 

*  /.  X.  c.  ft6.  §  «•  k  pag.  4S6, 

•  Dftlryop.  of  feud,  property.  145. 
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Jn  cafe  a  perfon  xxiade  no  difpoGtion  of  fucli  of  his  goods 
as  were  teftable,  whether  that  were  only  part  or  the  whole  of 
thenii  he  was^  and  is,  faid  to  die  inteftate  ^  and  in  fuch  cafes 
it  is  faid^  that  by  the  old  law  the  king  was  entitled  to  ftife 
upon  his  goods>  as  the  par^s  patriae,  and  general  truftee  of 
the  kingdom*^.  This  prerogative  the  king  continued  to  eX'^ 
ercife  for  fome  time  by  his  own  minifters  of  juftice ;  and 
probably  in  the  county  court,  where  matters  of  2ill  kinds 
Mirere  determined :  and  it  was  granted  as  a  franchife  to  many 
lords  of  manors,  and  others,  who  have  to  this  day  a  prefirip- 
tive  right  to  grant  adminiftration  to  theix  inteftate  tenants  and 
fuitors,  in  their  own  courts  baron  and  other  courts,  or  to 
have  their  wills  there  proved,  in  cafe  they  made  any  difpo(i<^ 
tion'.  Afterwards  the  crown,  in  favour  of  the  church,  in*^ 
vefted  the  prelates  with  this  branch  of  the  prerogative  ^  which 
was  done,  faith  Perkins  %  becaufe  it  was  intended  by  the 
law,  that  fpiritual  men  are  of  better  confcience  than  laymen^ 
and  that  they  had  more  knowlege  what  fhings  would  conduce 
to  the  benefit  of  the  foul  of  the  deceafed .  The  goods  therefore 
of  inteilates  were  given  to  th^  ordinary  by  die  crown ;  and  he 
might  feife  them,  and  keep  them  without  wafting,  and  alfo 
might  give^  aliene,  or  fell  them  at  his  will,  and  difpofe  of  the 
money  in  pics  ufim  and,  if  he  did  otherwife,  he  broke  the 
confidence  which  the  law  repofed  in  him  ^  So  that  properly 
the  whole  intereft  and  power  which  were  granted  to  the  or* 
dinary,  were  only  thofe  of  being  the  king's  almoner  within 
his  diocefe ;  in  truft  to  diftribute  the  inteftate's  goods  in  cha> 
rity  to  the  poor,  or  in  fuch  fuperftitious  ufes  as  the  miftaken 
iseal  of  the  times  had  denominated  pious  <*  And,  as  he  had 
thus  the  difpofitionof  inteflates'efie£ls,  the  probate  of  wills  of 
courfe  followed :  for  it  was  thought  juft  and  natural,  that  th$ 
will  of  the  deceafed  fhould  be  proved  to  the  facisfadiion  of  the 
prelate,  whofe  right  of  diftributing  his  chattels  for  the  goo4 
of  his  foul  was  eiFe£tually  fuperftded  thereby. 

«  9  Rep.^S,  f  Finch.  Ltw.  173J  1744 

^Ui^.j^y^  fPloif^,a77. 

e  §  486. 
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The  goods  of  the  inteftate  being  thus  veiled  m  the  ordi- 
nary  upon  the  mod  folemn  and  confcientious  truft^  the  reve- 
rend prelates  were  therefore  not  accountable  to  any,  but  to 
God  and  themfelves,  for  their  condufl  **.    But  even  m  Fl^ 
ta's  time  it  was  complained ',  '^  quod  or  dinar  Hi  hujufmodlkm 
'*  nomine  dcclcjtae  occupantes^  nullam  vtlfaltem  ifidebitam  fadmt 
*^  difiributionem"     And  to  what  a  length  of  iniquity  this 
abufe  was  carried,  moil  evidently  appears  from  a  glofs  of  pope 
Innocent  IV^,  written  about  the  year  1250;  wherein  he 
lays  it  down  for  eftabliffied  canon  law,  diat  **  in  Britannia 
**  tertia  pars  honor um  deccdentium  ab  inteftato  rn  opus  ecclefiaed 
"  pauperum  difpenfanda  eJiP     Thus  the  popifli  clergy  took 
to  thcmfelves  *  (under  the  name  of  the  church  and  poor)  the 
whole  refidue  of  the  deceafcd's  eftate,  after  the  partes  raiiona- 
SifeSf  or  two  thirds,  of  the  wife  and  children  were  dedufted; 
^  without  paying  even  his  lawful  debts,  or  other  charges  there- 
on^ For  whicfi  reafon  it  was  enabled  by  the  ftatutc  of  Wcftra. 
2."  that  the  ordinary  fhall  be  bound  to  pay  the  debts  of  the 
inteftate  fo  far  as  his  goods  will  extend,  in  the  fame  manner 
that  executors  were  bound  in  cafe  the  deceafed  had  left  a 
will :  a  ufe  more  truly  pious,  than  any  requiem,  or  mafs  for 
his  foul.     This  was  the  firft  check  given  to  that  exorbitant 
power,  which  the  law  had  entruftcd  with  ordinaries.    But, 
though  they  wei^e  now  made  liable  to  the  creditors  of  the  in- 
teftate for  their  juft  and  lawful  demands  :  yet  the  re/iJuum^ 
after  payment  of  debts,  remained  ftill  in  their  hands,  to  be 
applied  to  whatever  purpofes  the  confcience  of  the  ordinary 
ihould  approve.     The  flagrant  abufcs  of  which  power  oc- 
cafioned  the  legiflature  again  to  interpofe,  in  order  to  pre- 
vent the  ordinaries  from  keeping  any  longer  the  admini- 
ftration  in  their  own  hands,  6r  thofe  of  their  immediate  de- 
« 

fc  Plowd.  27 7.  ry  of  Richmond  In  Vorkihire)  this  pro- 

I  /.}.  r.  57.  §  10.  portion  was  fetiled  by  a  papal  buITc, 

M  in  Dtirttal*  l.  5.  t.  3.  f.  42.  ji»  D.  1254.  (Rigtjf.  tofroris  de  Riclm> 

'  1  he  proportion  given  to  the  pried,  loi.)  an<i  was  obferred  till  iboltdied  h} 

and  to  other  pious  ufcs  w&s  different  in  ihc  ftatutc  26  Hen.  VIII.  c.  15. 

<iiQtrent  countries,  In  the  archdeaooc-  ^  i3Edw.  I.  c.  19. 

pendents : 
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pendents :  and  therefore  the  ftatute  31  £dw.  III.  c.  ii.'pro« 
videsy  that,  in  cafe  of  inteftacj,  the  ordinary  (hall  depute  the 
neareft  and  moft  lawful  friends  of  the  deceafed  to  adminifter 
his  goods  I  which  adminiftrators  are  put  upon  the  fame  foot* 
ing,  with  regard  to  fuits  and  to  accountings  as  executors  ap- 
pointed by  will.  This  is  the  original  of  adminiftrators,  as 
they  at  prefent  ftand;  who  are  only  the  officers  of  the  ordinary^ . 
appointed  by  him  in  purfuance  of  this  ftatute,  which  fin- 
gles  out  the  next  and  mofi  lawful fritnd  of  the  inteftate ;  who 
is  interpreted  '^  to  be  the  next  of  blood  that  is  under  no  legal 
difabilities.  Hie  ftatute  ai  Hen.  VIII.  c.  5.  enlarges  a  little 
more  the  power  of  the  ecclefiaftical  judge  \  and  permits  him 
to  grant  adminiftration  either  to  the  widow,  or  the  next  of  kin, 
or  to  both  of  them,  at  his  own  difcretion ;  and  where  two  or 
more  perfons  are  in  the  fame  degree  of  kindred,  gives  the 
ordinary  his  ele£lion  to  accept  whichever  he  pleafes. 

Upon  this  footing  ftands  the  general  l^w  of  adminiftrations 
at  this  day.  I  (hall,  in  the  farther  progrefs  of  this  chapter, 
mention  a  few  more  particulars,  with  regard  to  who  may,  ahd 
who  may  not,  be  admlniftrator  \  and  what  he  is  bound  to  do 
when  he  has  taken  this  charge  upon  him :  what  has  been  hi- 
therto remarked  only  ferving  to  (hew  the  original  and  gradual 
progrefs  of  teftaments  and  adminiftrations ;  in  what  manner 
the  latter  was  (irft  of  all  vefted  in  the  bi(hops  by  the  royal  in- 
dulgence ;  and  how  it  was  afterwards,  by  authority  of  par- 
liament, taken  from  them  in  eiFe£t,  by  obliging  them  to 
commit  all  their  power  to  particular  perfons  nominated  ex- 
prefsly  by  the  law. 

I  PROCEED  now,  fecondlyj  to  inquire  who  may,  or  may 
not,  make  a  teftament}  or  what  perfons  are  abfolutely  obliged 
by  law  to  die  inteftate.  And  this  law*"  is  entirely  prohibitory ; 
for»  regularly,  every  perfon  hath  full  power  and  liberty  to 
make  a  will,  that  is  not  under  fome  fpecial  prohibition  by 
law  or  cuftom :  which  prohibitions  are  principally  upon  three 

n  9  Rep.  39.  ^  Godolph.  Orpb.  Leg.  f*  i.  c.  7. 

Qjl  2  acfountf ; 


497  The  Ri  anr  $  Book  If, 

accounts ;  for  want  of  fufficient  difcretion }  for  want  of 
fufficient  liberty  and  free  will;  and  oh  account  of  their 
criminal  condudl.        ' 

1.  In  the  firft  fpecies  are  to  be  reckoned  infants,  under 
the  age  of  fourteen  if  males,  and  twelve  if  females  j  which 
is  the  rule  of  the  civil  law  i".  For,  though  fome  of  oiur 
common  lawyers  have  held  that  an  infant  of  any  age  (even 
four(  I )  years  old)  might  make  a  teftament  %  and  others  have 
denied  that  under  eighteen  he  is  capable  ^,  yet  as  the 
aftical  court  is  the  judge  of  every  t^ftatoi^t  capacity^ 
cafe  mud  be  governed  byjthe  rules  of  the  fecclefiaftical  law. 
So  that  no  objedion  can  be  admitted  to  the  wUl  of  an  infant 
of  fourteen,  merely  for  want  of  age :  but,  if  the  teftator  was 
not  of  fufficient  difcretion,  whether  at  the  age  of  fourteen  or 
four  and  twenty,  that  will  overthrow  his  teftament*  Mad- 
men, or  otherwife  mn  compotes^  ideots  or  natural  fools,  pcr- 
fons  grown  childifli  by  reafon  of  old  age  or  diftemper,  fuch 
as  have  their  fenfes  befotted  with  drunkennefs— all  thefe  are 
incapable,  by  reafon  of  mental  di£ibility,  to  make  any  will 
fo  long  as  fuch  difability  lafts  (2).  To  this  clafs  alfo  may  be 
referred  fuch  perfons  as  are  born  deaf,  blind,  and  dumb  i  who, 
as  they  have  always  wanted  the  common  inlets  of  under« 
ftandingi  are  incapable  of  having  animum  tefiandi^  and  their 
teftaments  are  therefore  void. 

2.  Such  perfons,  as  are  inteftable  for  want  of  liberty  or 
freedom  of  will,  are  by  tlie  civil  law  of  various  kinds ;  as 

P  Codolpb.  p.  I.  C*  S.    Wentw.  21a.  q  Perkuif.  §  503* 

%  Vera.  104.  469.     Cilb.  Rep.  74..  '  Co.  Lice.  89. 


(i )  This  has  been  thought  an  error  of  the  prefs,  and  that  four 
by  miftake  was  printed  for  fourteen.  See  this  fubjedb  learnedly 
invefligated  by  Mr.  Hargrave,  who  concludes  with  the  learned 
Judge,  that  a  will  of  pcrfonal  eftate  may  be  made  by  a  male  at  the 
age  of  fourteen^  and  by  a  female  at  the  age  of  twelve^  and  nos 
fooner.     t^arg,  Co.  Liu.  99. 

(a)  But  if  a  perfon  of  found  mind  makes  his  will,  this  will  is  not 
revoked  nor  afie<^ed  by  his  fubfeciuenc  iufanity. '  4  C0. 61 . 

prifoners. 
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prifoners,  captives^  and  the  life  *•  But  the  law  of  England 
does  not  make  fuch  perfons  abfolutely  inteftable  ;  but  only 
leaves  it  to  the  difcretion  of  the  court  to  judge>  upon  the 
ConGderation  of  their  particular  drcumilances  of  durefs» 
whether  or  no  fuch  perfons  could  be  fuppofed  to  have  liberum 
animum  teftandi.  And,  with  regard  to  feme-coverts,  our 
law  differs  ftill  more  materially  from  the  civil.  Among  the 
Romans  there  was  no  diftin£iion  ;  a  married  woman  was  as 
capable  of  bequeathing  as  a  feme-fole  '•  But  with  us  a  mar- 
ried woman  is  not  only  utterly  incapable  of  devinng/tf77<//(3),'r  ^pg  1 
being  excepted  out  of  the  ftatute  of  wills,  34  &  35  Hen,  VIIL 
c.  5.  but  alfo  (he  is  incapable  of  making  a  teftament  of  ehaU 
tels,  without  the  licence  of  her  hufband.  For  all  her  per* 
fonal  chattels  are  abfolutely  hisj  and  he  may  difpofe  of 
her  chattels  real,  or  fliall  have  them  to  himfelf  if  he  furvives 
her :  it  would  be  therefore  extremely  inconfiftcnt,  to  give  her 
a  power  of  defeating  that  provifion  of  the  law,  by  bequeathing 
thofe  chattels  to  another  ".  Yet  by  her  hufband's  licence  (he 
may  make  a  teftametit " }  and  the  hufband,  upon  marriage, 
frequently  covenimts  with  her  friends  to  allow  her  that 
licence :  but  £uch  licence  is  more  properly  his  afTent  (4)  5  for, 
nnlefs  it  be  given  to  the  particular  will  in  queftion,  it  will 
not  be  a  complete  teftament,  even  though  the  hufband  be- 
forehand hath  given  her  pcrmifBon  to  make  a  will ".  Yet  it 
fhall  be  fvfficient  to  repel  the  hufband  from  kis  general  tight 
of  adminiftering  his  wife's  effe£ts;  and  adminiftration  fhall  be 
granted  to  her  appointee,  with  fiich  tcftamentary  paper  an- 
nexed *.  So  that  in  reality  the  woman  makes  no  will  at  all, 
but  only  fomcthing  like  a  will  ^ ;  operating  in  the  nature  of 

■  Godolph.  p.  1.  c.  9.  ^  Bro.  j^hr^  fit,  JnHfe.  34.  Stra.  891* 

t  jy.  31.  I.  -7.  *  The  king  V,  BtttefwrtB,  T.  1 3  Geow 

▼  4  Rep.  51.  U.  B.  R. 

V  Dr  ft  St.  d.  I.  c.  7.  f  Cr*.  Car.  376.     i  Mod.  ill. 


(3)  See  page  375,  note  i,  amte. 

(4)  Where  perfonal  property  is  given  to  a  married  woman  for 

her  fole  and  feparatt  ufe,  (he  may  difpofe  of  it  by  will  withoot  the 

afTent  of  her  hufband.    3  £rv.  8. 

Qjj  3  an 
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an  appointment,  the  execution  of  which  the  hulband  by  lib 
bond,  agreement,  or  covenant,  is  bound  to  allow.  A  dif- 
tindion  fimilar  to  which  we  meet  with  in  the  civil  law. 
For^  though  a  fon  who  was  in  poteftate  parentis  could  not  by 
any  means  make  a  formal  and  legal  teftamentj  even  though  his 
father  permitted  it  *,  yet  he  might,  with  the  like  permiflioii 
of  his  father,  make  what  was  called  a  donatio  mortis  caufa** 
The  queen  confbrt  is  an  exception  to  this  general  rule,  for 
Ihe  may  difpofe  of  her  chattels  by  will,  without  the  confent 
of  her  lord  ^ :  and  any  feme-covert  may  make  her  will  of 
goods,. which  are  in  her  pofleflion  in  outer  droits  as  executrix 
or  adminiftratrix  ;  for  thefe  can  never  be  the  property  of  the 
hufband  ^ :  and,  if  {he  has  any  pin-money  or  feparate  mainte«» 
nance,  it  is  faid  (lie  may  difpofe  of  her  favings  thereout  by 
r  AM  2  teftament,  without  the  control  of  her  hufband  ^.  But,  if  a 
feme-fole  makes  her  will,  and  afterwards  marries,  fuch  fub- 
fequent  marriage  is  efteemed  a  revocation  in  law,  and  entire- 
ly vacates  the  will  *  (5)- 

3.  Persons  incapable  of  making  teftaments,  on  account 
of  their  criminal  conduft,  are  in  the  firft  place  all  traitors 
and  felons,  from  the  time  of  convi£tion ;  for  then  (heir  goods 
and  chattels  are  no  longer  at  their  own  difpofal,  but  forfeited 
to  the  king.  Neither  can  Tifelo  de/e  make  a  will  of  goods 
and  chattels,  for  they  arc  forfeited  by  the  a£k  aad  manner  of 
his  death  ;  but  he  may  make  a  devife  of  his  lands,*  for  they 
/  are  not  fubjcflcd  to  any  forfeiture  ^  Outlaws  alio,  tliough 
It  be  but  for  debt,  are  incapable  of  making  a  will,  fo  long  as 
the  outlawry  fubfifls,  for  their  goods  and  chattels  are  forfeited 
during  that  time^.  As  for  perfons  guilty  of  other  crimes, 
Ibort  of  felony,  who  are  by  the  civil  law  precluded  from 

»  r/,  28.  1.6.  ««  Free.  Chan  44. 

■  Ff.  39.  6.  25.  •  4  Rep.  60.  a  P.  Wms.  614. 

b  Co.  Litt.  133.  f  Plowd.  26r. 

c  Godolpli.  I.  10.  K  Fits.  jii>r.  K.deftnt.  16. 

(9)  And  it  cannot  be  xievivcd  by  the  fubfcijuent  death  of  ber 
hufband*  aT*.  J?.  695. 

making 
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making'  teftameirts^  (as  ufurere,  libellers,  and  others  of  a 
"worfe  (lamp)  by  the  common  law  their  teftaments  may  be 
good  K  And  in  general  the  rule  is,  and  has  been  fo  at  lead 
ever  fince  Glanvil's  timej,  quod  libera  Jit  cujufcunqtse  ultima 
wlufttas. 

Let  us  next,  thirdly,  confider  what  this  lad  will  and  tef* 
lament  is,  which  almoft  every  one  is  thus  at  liberty  to  make  ^ 
or,  what  are  the  nature  and  incidents  of  a  teftament.  Teda- 
ments  both  Juftinian  *  and  fir  Edward  Coke  *  agree  to  be 
fo  called,  becaufe  they  are  te/latio  mentis :  an  etymon,  which 
.  fcems  to  favour  too  much  of  the  conceit ;  it  being  plainly  a 
fubftantive  derived  from  the  verb  tejiariy  in  like  manner  asye/- 
r amentum,  incrementum,  and  others,  from  other  verbs.  The 
definition  of  the  old  Roman  lawyers  is  much  better  than  their 
etymology;  ^^ voluntatis  no/trae jujla fententia  de  eo,  quod quis 
"  pojl  mortetn  fuam  fieri  velit  ^ ;"  which  may  be  thus  rendered 
into  Englifti,  "  the  legal  declaration  of  a  man's  intentions, 
*'  which  he  wills  to  be  performed  after  his  death/'  It  is  call- 
zd^fententia  to  denote  tlic  circumfpeftion  and  prudence  with  L  S^  3 
which  it  is  fuppofed  to  be  made  :  it  is  voluntatis^  nojlrae 
fententia,  becaufe  it's  efficacy  depends  on  it*s  declaring  the 
teftator's  intention,  whence  in  England  it  is  emphatically 
ftiled  his  ii;/// ;  xtisjufiafenteni'ia;  that  is,  drawn,  attefted^ 
and  publKhed,  with  all  due  folemnities  and  forms  of  law  :  it 
is  A  eoy  quod  quis  poft  mortem  fuam  fieri  velit,  becaufe  a  tefta- 
ment is  of  no  force  till  after  the  death  of  the  teltator. 

These  teftaments  are  divided  into  two  forts ;  written,  and 
verbal  or  nuncupative :  of  which  the.  former  is  committed  to 
writing,  the  latter  depends  merely  upon  oral  evidence,  being 
declared  by  the  teftator  in  extremis  before  a  fufficient  number 
of  wltneflcs,  and  aftenn'ards  reduced  to  writing,  A  codicil^ 
codicillus,  a  little  book  or  writing,  is  a  fupplement  to  a  will ; 
or  an  addition  made  by  the  teftator,  and  annexed  to,  and  to 

1(  Codolph.  p.  X.  c,  ia«  ^  x  Inft*  xxf.  31a. 

j/.  7.  f.  5.  *  17*.  »8.  !•  I. 

Qjl  4  b9 
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be  taken  as  part  of,  a  teftament :  being  for  It's  explanation, 
qr  alteration^  or  to  make  fomc  addition  to>  or  elfe  feme  fub- 
traftion  from,  the  former  difpofitions  of  the  teftator  "*•  This 
may  alfo  be  either  written  or  nuncupative. 

But,  as  nuncupative  wills  and  codicils^  (which  were  for* 
merly  more  in  ufe  than  at  prefcnt,  when  the  art  of  writing  is 
become  more  univ^crfal)  are  liable  to  great  impofitions  and 
may  occafion  many  perjuries,  the  ftatute  of  frauds,  29  Car.  IL 
c.  3.  hath  laid  them  under  many  reftri£kions;  except  mrhcn 
made  by  mariners  at  fea,  and  foldiers  in  a£lual  fenrice.  As 
to  all  other  perfons,  it  enadis  \  i .  That  no  written  will  (hall 
be  revoked  or  altered  by  a  fubfequent  nuncupative  one,  ex- 
cept the  fame  be  in  the  lifetime  of  the  teftator  reduced  to 
writing,  and  read  over  to  him,  and  approved  \  and  unlefs  the 
fame  be  proved  to  have  been  fo  done  by  the  oaths  of  three 
witnefles  at  the  Icaft ;  who,  by  ftatute  4  &  5  Ann.  c.  i5.  mufl 
,  be  fuch  as  are  admiflible  upon  trials  at  common  law.  2.  That 
no  nuncupative  will  fliali  in  any  wife  be  gQod,where  the  eftate 
bequeathed  exceeds  30/. ;  unlefs  proved  by  three  fuch  wit- 
nefles, prefcnt  at  the  making  thereof,  (the  Roman  law  re- 
quiring fcven ")  and  unlefs  they  or  fome  of  them  were  foe- 

[[501  ]  cially  required  to  bes^rwitnefs  thereto  by  the  teftator  himfclf; 
and  unlefs  it  was  made  in  his  laft  ficknefs,  in  his  own  habitas- 
tion  or  dwcUing-rhoufe,  or  where  he  had  been  previoufly  refi* 
dent  ten  days  at  the  leaft,  except  he  be  furprized  with  fidcnefs 
on  a  journey,  or  from  home,  and  dies  without  returning  to 
his  dwelling.  3.  That  no  nuncupative  will  fl^all  be  proved 
by  the  witnefles  after  fix  months  from  the  making,  unlefs  it 
were  put  in  writing  within  fix  days.  Nor  ftiall  it  be  proved 
till  fourteen  days  after  the  death  of  the  teftator,nor  till  procefs 
-^  hath  firft  iflued  to  call  in  the  widow,  or  next  of  kin,  to  contefl 
it,  if  they  think  proper.  Thus  hath  the  legiflature  provided 
againft  any  frauds  in  fettlng  up  nuncupative  wills,  by  fo  nur 
merous  a  train  of  requifites,  that  the  thing  itfelf  has  fallen  in^ 
to  difufe;  and  is  hardly  ever  heard  of,  but  in  the  only  inftancc 

P  Gotialpb.  p.  I.  c*  X.  §  3*  ■  /nj?.  »•  lOt  4. 
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where  favour  ought  to  be  (hewn  to  it,  when  the  tcftator  it 
lurprized  by  fudden  and  violent  ficknefs.  The  tcftamentary 
words  muft  be  fpoken  with  an  intent  to  bequeath,  not  anjr 
loofe  idledifcourfe  in  his  iUnefs ;  for  be  muft  requine  the  by« 
ftanders  to  bear  witnefsoffuch  his  intention:  thewill  muft  be 
made  at  home,  or  among  his  family  or  friends,  unlefs  by  un* 
avoidable  accident ;  to  prevent  impofitions  from  ftraogers :  it 
muft  be  in  his  loft  ficknefs;  for,  if  he  recovers,  he  may  alter 
his  difpoGtions,  and  has  time  to  make  a  written  will :  it  muft. 
not  be  proved  at  too  long  a  diftance  from  the  teftator's  deathf. 
Heft  the  words  ihould  efcape  the  memory  of  the  witnefles;  nor 
yet  too  haftily  and  without  notice,  left  the  family  of  the  vA* 
tator  ihould  be  put  to  inconvenie»ce>  or  furprized» 

As  to  v>ritten  wills,  they  need  not  any  witnefs  of  their 
publication,  I  fpeak  not  here  of  devifes  of  lands,  which  are 
quite  of  a  diflPerent  nature ;  being  conveyances  by  ftatutei 
unknown  to  the  feodal  or  cqmmon  law,  and  not  under  the 
fame  jurifdidion  as  perfonal  teftaments.  But  a  teftament  of 
chattels,  written  in  the  teftator's  own  hand,  though  it  has 
neither  his  name  nor  feal  to  it,  nor  witnefles  prefent  at  vCt 
publication,  is  good  ;  provided  fufficient  proof  can  be  had  that 
it  is  his  hand- writing  o.  And  though  written  in  anothei* 
•  man's  hand,  and  never  figned  by  the  teftator,  yet  if  proved  r  502  1 
to  be  according  to  his  inftru£iions  and  approved  by  him,  it 
hath  been  held  a  good  teftament  of  the  perfonal  eftate  >*.  Yet 
it  is  the  fafer  and  more  prudent  way,  and  leaves  lefs  in  the 
breaft  of  the  ecclefiaftical  judge,  if  it  be  figned  or  fcaled  by 
the  teftator, and  publifiied  in  the  prefence  of  witnefles:  which 
laft  vsras  always  required  in  the  time  of  Bra£lon « ;  or,  rather, 
he  in  this  refpeSL  has  implicitly  copied  therule  of  the  civil  law. 

No  teftament  is  of  any  efFe£l  till  after  the  death  of  the 
teftator.  **  Nam  omne  teftamentum  morte  confummatum  eft  /  et 
i*  voluntas  Ujtatoris  eft  amh/atoria  u/que  ad  mortem ',"     And 

*  Godolph.  p.  I,  c.  at.    Gilb*  R«p»  R 1 1.  r.  16. 

j6o.  »Co.  Lite.  ui. 

f  Comym.  4SJ,  3,  4, 

therefore. 
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therefore,  if  there  be  many  tcftamcnts,  the  laft  ovcrthrowj 
all  the  former ' :  but  the  republication  of  a  former  will  re- 
vokes one  of  a  later  date,  and  eftabliflies  the  firft  again  \ 

Hence  it  follow^  that  teftaments  may  be  avoided  three 
ways:  i.  If  made  by  a  perfon  labouring  under  any  of  the 
incapacities  before-mentioned :  a.  By  making  another  tefta- 
ment  of  a  later  date :  and,  3.  By  cancelling  or  revoking  it. 
For,  though  I  make  a  laft  will  and  teftament  irrevocable  in 
the  ftrongeft  words,  yet  I  am  at  liberty  to  revoke  it :  becaafe 
my  own  a£i  or  words,  cannot  alter  the  difpofition  of  law,fo 
as  to  make  that  irrevocable,  which  is  in  it's  own  nature  re^'o- 
cable  ^    For  this,  faith  lord  Bacon  ^,  would  be  for  a  man  to 
deprive  himfelf  of  that,  which  of  all  other  things  is  moft  in- 
cident to  human  condition  \  and  that  is,  alteration  or  repent- 
ancc.     It  hath  alfo  been  held,  that,  without  an  cxprefs  revo- 
cation,   if   a   man,  who    hath  made  his  will,    afterwards 
marries  and  hath  a  child,  this  is  a  prcfumptive  or  implied 
revocation  of  his  former  will,  which  he  made  in  his  (late  ox 
celibacy  *  (6.)  The  Romans  were  alfo  wont  to  fet  afidc  tefta- 
Inents  as  being  imfficiofay  deficient  in  natural  duty,  if  thcf 
difinhcrited  or  totally  pafled  by  (without  affigning  a  true  and 
C  503  3  fufEcient  reafon  y)  any  of  the  children  of  the  tcftator  *.    But 
if  the  child  had  any  legacy,  though  ever  fo  fmall,  it  was  a 
proof  that  the  teftator  had  not  loft  his  memory  or  his  reafon, 
which  otherwife  the  law  prcfumcd ;  but  was  then  fuppolcd  to 
have  afted  thus  for  fome  fubftantial  caufe :  and  in  fuch  cafe 
«Q  querela  uiofficioft  iejlamenii  was  allowed.     Hence  probably 
has  arifen  that  groundlefs  vulgar  error,  of  the  neccffity  of 
leaving  the  Iieir  a  lhilling(7)  or  fome  other  exprcfj*  legacy,  in 

•  Litt.  \  16S.     Perk.  478.  x  Lord  R%ym.  441.  i  P.  Wms-  »04. 

t  Perk.  479.  r  See  b^ok  I.  ch.  16. 

u  S  Rep.  8x.  s/a/?.  a.  18.  1. 
▼  £lcm.  c.  19. 

(6)  Marriage,  and  the  birth  of  a  pofthuroous  child,  amount  to  » 
revocation  of  a  will  made  previous  to  the  marriage.  5  7*.  ^•49* 

(7)  This,  I  conceive,  fcldom  proceeds  from  ignorance,  but  in  ge- 
neral is  the  lafl  eiTufion  of  an  unforgiving  fpirit,  defirous  of  Ica^" 

inj 
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order  to  difinherit  him  effedually :  whereas  the  law  of  Eng« 
land  makes  no  fuch  conftrained  fuppoCtions  of  forgetfulnoft 
or  infanity  $  and  therefore^  though  the  heir  or  next  of  kin  be 
totally  omittedj  it  admits  no  qturela  inofficioft^  to  fet  aiidc 
fuch  a  teftament, 

"We  are  next  to  confider,  fourthly^  what  Is  an  executor^ 
and  what  an  admlniftrator ;  and  how  they  are  both  to  be 

appointed. 

« 

An  executor  is  he  to  whom  another  man  commits  by  will 
the  execution  of  that  his  laft  will  aYid  teftament.     And  all 
perfons  are  capable  of  being  executors,  that  are  capable  of 
making  wills,  and  many  others  befides  \  as  feme-coverts,  and 
infants :  nay,  even  infants  unborn,  or  In  ventre  fa  mere,  may 
be  made  executors  *.     But  no  infant  can  2l&  as  fuch  till  the 
age  of  feventeen  years  ;  till  which  time  adminiftration  mufl: 
be  granted  to  fome  other,  durante  minore  aetate  **.     In  like 
manner  as  it  may  be  granted  durante  abfentia^  or  pendente  lite  s 
when  the  executor  is  out  of  the  realm  %  or  when  a  fuit  is  com- 
menced in  the  ecclefiaftical  court  touching  the  validity  of  the 
will  ^,    This  appointment  of  an  executor  is  eflential  to  the 
making  of  a  will ' :  and  it  may  bie  performed  either  by  ex- 
prefs  words,  or  fuch  as  ftrongly  imply  the  fame.     But  if  the 
tedator  makes  an  incomplete  will,  without  naming  any  execu- 
tors,^  or  if  he  names  incapable  perfons,  or  if  the  executors 
named  refufe  to  aft ;  in  any  of  tbefe  cafes,  the  ordinary  muft 
grant  adminiftration  cum  tejlamettto  annexo  ^to  (bme  other  per-  T  tqa  I 
fon ;  and  then  the  duty  of  the  ddminiftrator,  as  alfo  when 
be  is  conftituted  only  durante  minore  aetate^  isfc,  of  another, 
is  very  little  different  from  that  of  an  executor.     And  this 
was  law  fo  early  as  the  reign  of  Henry  II  j  when  Glanvil* 

«  Weft.  Symb.  p.  i*  ^  635*  *  Weat*  c.  i.    Plowd.  aSi. 

b  Went.  Off.  Ex.  c.  18.  '  i  Roll.  Abr.  907.   Comb.  20. 

c  I  Lutw.  342.  t  /•  7.  (.  6. 
<  a  P.  Wm$.  589,  590. 


Jng  an  infult  upon  record,  when  it  has  ceafed  to  produce  either  in« 

jury  or  duappointaient. 
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infonns  ilS,  that  <'  teftamenti  eneeuiwres  effe  diient  it,  quar  tefio' 
^  tor  ad  hoc  elegerity  et  qtdbus  curam  ipfe  cwnmtftrit :  Ji  xfera 
**  ie/iator  nulhs  ad  hoc  nominaveritf  poffunt  pro^mqui  et  ccn^ 
**  fanguinei  ifjjius  d^nBi  ad idfadendumfi  ingtrere*^ 

But  if  the  deceased  died  wholly  loteftate,  without  making 
cither  will  or  executors,  then  general  letters  of  adminiftratzon 
mud  be  granted  by  the  ordinary  to  fuch  adminiftrator  as 
the  ftatutes  of  Edward  the  third  and  Henry  the  eighth, 
before-mentioned,  dire£t.    In  confequence  of  which  'wre  may 
obfenre ;  \  *  That  the  ordinary  is  compellable  to  grant  admi- 
niftration  of  the  goods  and  chattels  of  the  wife,  to  the  huf- 
band,  or  his  reprefentatives  ^  ;  and  of  the  huiband's  eflFe£ls, 
to  the  widow,  or  next  of  kin  \  but  he  may  grant  it  to  either, 
or  both,  at  his  difcretion  ^.     a.  That,  among  the  kindred, 
thefe  are  to  be  preferred  that  are  the  neareft  in  degree  to 
the  inteflate ;  but,  of  perfons  in  equal  degree,  the  ordinary 
may  take  which  he  pleafes  ^«     3.  That  this  neame/s  or  pro- 
pinquity of  degree  (hall  be  reckoned  according  to  the  com- 
patation  of  the  civilians  * ;  and  not  of  the  canonifts,  which 
the  law  of  England  adopts  in  the  defcent  of  real  eftatca  *^  (8) : 
bceaufe  in  the  civil  computation  the  inteftate  himfelf  is  the 
iefminusy  a  quo  the  feveral  degrees  are  numbered  \  and  not 
the  common  ahceftor,  according  to  the  rule  of  the  canonifls. 
And  therefore  in  the  firft  place  the  children,  or  (on  failure 
of  children)  the  parents  of  the  deceafed,  are  entitled  to  the 
adminidration  :  both  which  are  indeed  in  the  firft  degree  \ 
but  with  us°  the  children  are  allowed  the  preference^     Then 

^  Cro.  Car*  io6.    Sut.  19  Car.  II«  »  Godolph.  p.  a.  c.  34. 1 1.  aVem. 

c.  3.     iP.  Wmt.  381.  1x5. 

'  Saik.  36.    Stra.  S3*.  **  In  Gennaay  there  was  a  Ton^  £f. 

k  See  page  496*  pQte  whether  a  mao^s  children  Aoali 

1  Pre6«  Ckanc.  593*  inherit  his  efiiedt  during  the  life  of  tbeir 

**  Sec  pag.  203.  107*  S24*  grandfather  \  which  depends  (as  we  ibafl 

lea 


(8)  See  page  2 2 4,  note  I2»  where  the  Editor  endeavours  to 
fliew  that  the  canon  law  computation  is  of  no  avail  whatever  in  tbq 
defcent  of  real  eilates. 

4 


Ch,  3a.'  V  T  H  I  N  c  $.  505 

ibUow  brothers  %  grandfathers  <]|  uncles  or  nephews  ^^  (an4 
the  females  of  each  clafs  refpe£lively}  and  laftly  couGn^* 
4*  The  half  blood  is  admitted  to  the  adminiftration  as  well 
as  the  whole ;  for  they  are  of  the  kindred  of  the  inteftate, 
and  only  excluded  from  inheritances  of  land  upon  feodal 
reafons.    Therefore  the  brother  of  the  half  blood  ^ihall  ex- 
clude the  uncle  of  the  whole  blood  • ;  and  the  ordinary  may 
grant  adminiftration  to  the  fifter  of  the  half^  or  the  brother 
of  the  whole  blood,  at  his  own  difcretion  ^     5.  If  none  of 
the  kindred  will  take  out  adminiftration,  a  creditor  may,  bf 
cuflfom,  do  it  "•    6.  If  die  executor  refufes,  or  dies  inteftatCj 
the  adminiftration  may  be  granted  to  the  reiiduary  legatee, 
in  exclufion  of  the  next  of  kin  ^.     7.  And,  laftly,  the  oxdina* 
ry  may,  in  defed  of  all  thefe,  commit  adminiftration  (as  he 
might  have  done  *  before  the  ftatute  of  Edward  III)  to  fuch 
difcreet  perfon  as  he  approves  of :  or  may  grant  him  letters 
'  ad  colligendum  bona  difuniii^  which  neither  makes  him  cxecu^- 
tor  nor  adminiftrator ;  his  only  bufinefs  being  to  keep  the 
goods  in  his  fafe  cuftody  r,  and  to  do  other  a£ls  for  the  be- 
nefit of  fuch  as  are  entitled  to  the  property  of  the  deceafed  *. 
If  a  baftard,  who  has  no  kindred,  being  nuUlmfilius^  or  any 
one  elfe  that  has  no  kindred,  dies  inteftate,  and  without 
wife  or  child,  it  hath  formerly  been  held  ^  that  the  ordinary 
might  feife  his  goods  and  difpofe  of  them  in  ptos  ufta. 
'  But  the  ufual  courfe  now  is  for  fome  one  to  procure  letters 
patent,  or  other  authority  from  the  king ;  and  then  the  ordi- 

fee  kereafter)  on  the  fame  principlei  as  rents.     (Mod.  \Jiu  Hifti  xsix.  28^) 

the  granting  of  adnifniftr«tions.  At  laft  P  Harris  in  iVov.  1 18.  r.  t. 

it  was  agreed  at  the  ^ct  of  Areniberg^  ^    q  Piec.  Chanc.  517.  i  P.  Wmi.  41. 

about  the  middle  of  the  teoth  century,  '  Atk.  455. 

that  the  point  flioold  be  decided  hy  com-  •  z  Ventr.  425* 

bat.    Accordingly,  an  equal  number  of  t  Aleyn.  36.     Styl.  74* 

champions  being  chofen  on  both  fides,  "  Salk.  38* 

'  thofe  of  the  children  obtained  the  inOo-  v  i  Sid.  aS  1  •     1  VciUn  %i^*^ 

vf\  and  fo  the  law  was  eftaUiihed  ia  <  Plowd.  27SV 

their  favour,  that  the  ifloc  of  a  peiibn  7  Weotw.  ch»  14. 

deccaied  ihail  be  entitled  to  his  goods  «  2  Inft.  398. 

^d  chattsls  in  preference  to  his  pa.  •  $a1k.  37. 

nary 
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nary  of  courfe  grants  adminiftnition  to  fuch  appointee  of  the 
crown**  (9). 

The  intcreft,  veiled  in  the  executor  by  the  will  of  the 
deceafed,  may  be  continued  and  kept  alive  by  the  will  of  the 
fame  executor :  fo  that  the  executor  of  A's  executor  is  to  aU 
intents  and  purpofes  the  executor  and  reprefentative  of  A 
himfelf  ^ ;  but  the  executor  of  A's  admiuiilrator,  or  the  ad* 
miniftrator  of  A's  executor,  is  not  the  reprefentative  of  A  '. 
For  the  power  of  an  executor  is  founded  upon  the  fpecial 
confidence  and  afiual  appointment  of  the  deceafed^  and  fuch 
executor  is  therefore  allowed  to  tranfmit  that  power  to  ano- 
ther, in  whom  he  has  equal  confidence :  but  the  adminiflr^- 
tor  of  A  is  merely  the  officer  of  the  ordinary,  prefcribed  to 
him  by  z€t  of  parliament,  in  whom  the  deceafed  has  repofed 
no  truft  at  all }  and  therefore,  on  the  death  of  that  officer, 
it  refults  back  to  the  ordinary  to  appoint  another.  And, 
with  regard  to  the  adminiftrator  of  A's  executor,  he  has 
clearly  no  privity  or  relation  to  A ;  being  only  commiffioned 
to  adminifter  the  efFeds  of  the  inteftate  executor,  and  not  of 
the  original  teftator.  Wherefore  in  both  thefe  cafes,  and 
whenever  the  courfe  of  reprefentation  from  executor  to  exe- 
cutor is  interrupted  by  any  one  adminiftration,  it  is  necef* 
faxj  for  the  ordinary  to  commit  adminiftration  afrefh,  efli^ 
goods  of  the  deceafed  not  adminiftered  by  the  former  exe« 
cutor  or  adniiniftrator.  And  this  adminiftrator,  tk  hems 
fion,  is  the  only  legal  reprefentative  of  the  deceafed  in  matters 
of  perfonal  property  *•     But  he  may,  as  well  as  an  original 

b  3  p.  Wbs.  33.  *^  Bro.  jlhr*  tit,  admiMJfir^ar,  7. 

c  Stat.  25  £dw.  HI.  ft.  $.   t.  5<  •  Styl.  225. 

1  Leon.  275. 


(9)  Where  a  baftard  dies  inteftate  without  wife  or  iflbe»  the 
king  is  entitled  to  his  perfonal  property  as  admmiftrator  ;  but  it 
is  afual  for  the  crown  to  grant  the  adminiilraticn  of  it  to  fome  re- 
lation of  the  baftard's  father  or  mother,  refcrnng  one  tenth  or 
other  fmall  proportion  of  it.    i  Wo6dd,  398. 

ad  miniftrator  J 
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adminiftrator,  have  only  a  limited  or  /pedal  admmiftration 
committed  to  his  care^  viz.  of  certain  fpecific  effeCts,  fuch 
as  a  term  of  years  and  the  like ;  the  reft  being  committed 
to  others  ^ 

Having  thus  (hewn  what  is,  and  who  may  be,  an  eze-  r  pm  1 
cutor  or  adminiftrator,  I  proceed  nowyjifihly  and  laftly,  to 
inquire  into  fome  few  of  the  principal  points  of  their  office 
and  duty.  Thefe  in  general  are  very  much  the  fame  in  both 
executors  and  adminiftrators ;  excepting,  iirft,  that  the  exe« 
cutor  is  bound  to  perform  a  will,  which  an  adminiftrator  is 
not,  unlefs  where  a  tcftament  is  annexed  to  his  adminiftra- 
tion,  and  then  he  differs  ftill  lefs  from  an  executor :  and  fe- 
condly,  that  an  executor  may  do  many  a£ts  before  he  proves 
thewillK(io),  but  an  adminiftrator  may  do  nothing  till  letters 
of  adminiftration  are  iflued ;  for  the  former  derives  his  power 
from  the  will  and  not  from  the  ptobate  '^,  the  latter  owes  his 
entirely  to  the  appointment  of  the  ordinary.  If  a  ftranger 
takes  upon  him  to  a£t  as  executor,  without  any  juft  authority 
(as  by  intermeddling  with  the  goods  of  the  dcceafed  >,  and 
many  other  tranfaiflions  ^)  he  is  called  in  law  an  executor  of 
his  own  wrong,  Jefon  forty  and  is  liable  to  all  the  trouble  of 
an  executorfliip,  without  any  of  the  profits  or  advantages : 
but  merely  doing  a£bs  of  neceflicy  or  humanity,  as  locting 
up  the  goods,  or  burying  the  corps  of  the  deceafed,  will  n6t 
amount  to  fuch  an  intermeddling,  as  will  charge  a  man  as 
executor  of  his  own  wrong  K     Such  a  one  cannot  bring  ai^ 

f  1  Rdll.  Ahr.  9cS.  GodolpI^.  p.  <z.  15  Rrp.  33^  34. 

«,  30.     Silk.  36.  ^  Wentw.  ch.14.  Stat  43  Blit.c.  S# 

S  Wentw.  cli.  3.  *  Dyer.  166. 

i>  Comyns.  151. 


(lo)  He  miy  comm  encc  an  aflton,  but  he  cannot  declare  in  thfe 
aflion,  before  probate ;  for  when  he  declares,  he  muil  produce  in 
court  the  letters  teflamentary.  And  he  ihzy  releafe  or  pay  a  debt ; 
may  afTent  to  a  legacy »  an«l  be  fued  before  probate  ;  and  do  other 
a^s,  which  feem  to  be  folly  cnameraced  in  1  Sal^,  299,  and  Com, 
Digs  /iJmin,  B.  9« 

afticn 
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a£tion  hknfelf  in  right  of  the  deceafed  '"y  but  a&ions  may 
be  brouj^t  againft  him*  And,  in  all  a£lions  by  creditors, 
againA  fucb  an  officious  intruder,  he  (hall  be  named  an  exc- 
cutor,  generally  " ;  for  the  moft  obvious  conclufion,  vbich 
ftrangers  can  form  from  his  condudi,  is  that  lie  hath  a  will 
of  the  deceafed,  wherein  he  is  named  exeeutor,  but  bath  noc 
'  yet  taken  probate  thereof  ^*  He  b  chargeable  with  the  debts 
of  the  deceafcd,  fo  far  as  ailets  come  to  his  hands  p  :  and,  as 
againft  creditors  in  general,  (hall  be  allowed  all  payments 
made  to  any  other  creditor  in  the  fame  or  a  fuperior  degree  v 
(  508  ]  himfelf  only  excepted  '•  And  though,  as  againft  the  right- 
ful executor  or  adminiftrator,  he  cannot  plead  fuch  payment, 
yet  it  ifaall  be  allowed  him  in  mitigation  of  damages';  us* 
leis  perhaps  upon'  a  deficiency  of  aflets,  whereby  therightTui 
e:£ecutor  may  be  prevented  from  fatisfying  his  own  debt*(ii)> 
But  let  us  now  fee  what  are  the  power  and  duty  of  a  rightfol 
executor  or  adminiftrator* 

m 

t.  H£  muft  iury  the  deceafed  In  a  manner  fuitable  to  tk 
eftate  which,  he  leaves  behind  him.  NeceiTary  funeral  ei' 
penfes  are  allowed,  previous  to  all  other  debts  aild  charges; 
1>ut  if  the  executor  or  adminiftrator.  be  extravagant,  it  is  a 
fpecies  oi devaflation  or  wafte  of  the  fubftance  of  the  deceafe^i 
and  (hall  only  be  prejudicial  to  himfelf,  and  not  to  theaedi* 
tors  or  legatees  of  the  deceafed  "• 

m  Bro.  Abr,  t.sdmimflrafor,  Z.  t  5  Rep.  3d.     Moor.  5*7* 

>  5  Rep.  31.  •  x2M0d.44T.47ik 

^  i»  Mod.  47 1 «  t  Wentw.  ch.  14. 

P  Dyer.  x66.  u  Salk,  196.     Coddph.  p.  s.  <•  2$* 

4  t  Chan^Caf.  33*  ^2. 


(1 1)  It  is  held,  that  the  le&ft  intermeddling  with  the  effedsci 
the  intedatet  even  milking  cows>  or  taking  a  dog,  willconllitQter 
execaror  diejon  tort,  Dy,  166.  An  executor  of  his  own  wrong  *i- 
be  liable  to  zn  adion,  anlefs  he  has  delivered  over  the  goods  of  tk 
inteftaie  to  the  rightful  adminiftrator  before  the  a£Uon  u  bxoog-' 
srgainft  him.  And  he  cannot  retain  the  inteftate's  property  in  ^^' 
charge  of  his  own  debt,  although  it  is  a  debt  of  a  fuperior  degree. 
3  T.  R.  590.    a  r.  R,  100. 
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2*  Th£  executor,  or  the  adminiftnitor  durante  minon  aM^^ 
f^f  or  dufitnte  abfcntia,  or  ctim  teftumento  annexo^  ijiuft  ^fwf 
the  wtii  of  tUe  deceafed :  which  is  done  ehher  m  ctfmmonfirmf 
which  is  onlyapon  his  own  oath  before  the  ordinary,  or  hii 
furrogate  \  or  per  te/tes,  in  more  -folemtt  fotm  of  laW,  ift 
Cafe  the  validity  of  the  will  be  difputed  ^k  When  the  will  is 
fo  proved,  the'dfiginal  maft  be  depofited  in  the  tegiftry  of 
the  ordinary  \  and  a-  copy  thereof  in  parchment  is  made  out 
under  the  feal  of  the  ordinary,  and  delivered  to  the  executor 
or  adminiftrator,  together  with  ^  a  certificate  of  it's  having 
been  proved  before  him  :  all  which  together  is  Ufuafly  (tiled 
the  probate.  In  defe£t  of  any  will,  the  pierfon  eiititled  to  bd 
adminiftrator  muft  alfo  at  this  period  take  out  letters  of  ad* 
minifbration  under  the  feal  of  theordinary ;  whereby  an  exe*^ 
cutorial  power  to  collefl  and  admtttifter,  that  is,  difpofe  of  the 
goods  of  the  deceafed,  is  vefted*in  him :  and  he  mnft,  by 
ftatute  22  &  21  Car.  II.  c;  to.  enter  into  a  bond  with  furt-^ 
ties,'  faithfully  to  execute  his  truft. '  If  all  the  goods  of  the 
deceafed^lie  within  the  fame  jurifdi£lion,  a  probate  before  the 
ordinary,  or  an  adminiftration  granted  by  hiin,  are  the  otAJ  r  r6^  j 
proper  ones  :  but  if  the  deceafed  had  botia  n^aKliay  ot  chat'^ 
tels  to  the  Value  of  a  hundred  Jhiilings^  in  two  diftind  d)ocefe!f 
or  jurifdiftionSi  then  the  will  muft  be  proved,  dr  admini-i 
ftration  taken  out,  before  the  metropolitan  of  the  province^ 
by  way  of  fpecial  prerogative  * ;  whence  the  dburts  wHer6  thd 
Validity  of  fuch  wills  is  tried,  and  the  officeis  whefe  they  are 
regiftered,  are  called  the  prerogative  courts,  and  fhe  preroga-< 
tivc  offices,  of  the  provinces  of  Canterbury  and  '  York. 
Lyndewode,  who  fiourlQied  in  the  begiilning  of  the  fifteeiltU 
century,  and  was  official  td,  archrbifliop  Chicheld,  interpret^ 
thefe  hundred  (hillings  to  ^gniiy  folidoi  hgdle/ ;  of  wliich  hi 
tells  us  fcventy-two  amouj;ited  to  a  poUhd  of  gold,  whidi  iii 
his  time  was  valued  at  fifty  nobles  or  16/.  13/.  4^.  He  there^^ 
fore  computes  ^  that  the  hundred  {hillings,  wliich  conftUuted 
bona  noiabilia,  were  then  equal  in  'current  money  to  23  L 
3  /.  07^*    X^M  will  account  for  what  is  faid  in  our  aatisnt 

«  Codolph.  p.  I.  e.  to.  ^4.  J  Pnv'mc,  I.  3.  f.  13I  c.  Utm.  «•  etm» 

'^  s  4.  In  A.  335.  turn,  ^^  fietutum.  «<  Uwi% 

Vol.  U.  ^^  ^oI^> 
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lHX)kaj  that  im  im^Ak/m  in  the  dioccfe  of  LondM  %  affidtiH 
4eed  every  where  elfe  \  were  of  the  vafaie  df  ten  pounds  hj 
compofition :  for,  if  we  purTiie  the  cakidatioiU  of  Ljndevodc 
io  their  full  extenti  aikl  confider  fhat  a  p6«ad  of  g^  is  now 
almoft  .ei|ual  ia  value  to  an  hiAidi63  and  fiftjnoblea,  we  IhaH 
extend  the  pr^fehtamditnc  of  A0«tf«^aK/js^  to  But 

the  makers  of  the  canons  of  1602  underftood  thi^antieat  mte' 
fo  b^  meant  of  the  (hiUix^  current  in  the  rei|^  4f  James  I« 
and  have  therefore  direded  ^  Aaiitjlve  founts  (hall  for  the.  fu« 
ture  bb  the  ftandatd  of  JkitM  mtMUai  (b  s^  to  make  the  pio* 
bate  fall  Urithin  the  archiq^fcopal  preafiq|ative.  liVliich  pic^ 
Negative. (properlfundetftodd)  i^gromided  «;>on  diss  ica« 
£{ina^e  foundadoa:  that^  as  the  billidps  were  thdnfehres 
origii^ally  Ae  adminifti&tQrs  tq  all  inteflates  in  their  own 
diocefcs  and  as  the  prefeat  admSkaftrators  are  in  efic£l  no 
9dier  than  their  officers  or  fubftituteSf  it  was  impelEble  for 
^e  bifliopsy  Qt  thofe  who  a^ed  under  themy  to  coUcA  any 
goods  of  the  deceafed,  other  tkui  fiic&  as  hy  vrithin  their 
£  510  ]  ovn  diMeiei^  beyond  which  dieir  epifcopsd  an^hotxty  extci^ 
npt.  But  it  would  be  extremely  tTOublefomCi  if  as  many 
admii^iftratiotfs  were  to  be  granted^  as  there  are  dioccfcs 
withii^  which  the  dcoeafed  had  hcna  natMUdi  befides  the 
uncerCatety  ithich  creditors  and  legatees  would  be  at,  in  cafe 
difierent  adnuaiftrators  #ere  appointed^  to  afcertaln  the  fund 
out  of  TR^ch  dieir  demands  aife  to  be  paid.  A  prerog;^ve  is 
thert&re  very  pruilendy  vefted  in  die  metropditaA  of  each 
province,  t6*  mal^e  in  fuch  cafes  one  admihiftration  ferm  tat 
all.  This  ateoiatt^  very  fatisfa&orily  fbr  the  reafon  of  taking 
out  adfliniRration  to  inteftate^  that  have  lai^e  and  diffiifive 
property,  in  the  pterogkife  cdurt :  and  the  probate  of  wills 
•aturaUy  lblio>ii%»  as  was  before  obferved>  the  poWer  of  grant- 
ing adminiftratioiil  r  in  olSer  to  fttisfy  die  ordihary  that  the 
deceafed  has,  itt'a  legal  manner,  by  appointing  his  own*  exe- 
cutor, excluded  him  and  his  officers  ftbm  the  privilege  of 
adminiftnng  die  eflfe^ 

'  »4laft.335.    GsSolplb  ^  s,  c  ss.  ^Mi-^ 

«  Plowd.  aSi« 
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3.  Thb  eiectilor  6r  admimftnrtor  is  fti  make  tn  invetdorj^ 
of  all  the  goods  ahdchahelS|  wheAer  in  pofTeffion  or  aftioiii 
bf  the  deceafed  \  which  he  is  to  deliyer  iH  to  fbt  otdintty 
tipon  bath^  if  theretihto  UtHNillf  required; 

4-  He  ii  to  ioU&  d  Ae  godda  and  diattds  fo  Invcatot led  1 
and  to  that  end  he  haa  yer^  lai^e  poiretd  aqd  interefts  con* 
jfincA  di  hiih  by  hLw^  being  the  teprefiratatite  of  the  dc* 
teafed  '»  and  having  the  fame  ptoperty  in  hb  goods  ajs  ithe 
^cindpal  had  vhen  living,'  and  &e  &nie  t emedies  to  recoflrev 
them.  And  if  them  be  twd  or  moos  elecntors^  a  fald  or 
veleafe  b)r  one  of  them  fliall  be  good  againft  all  tiie  reft  * ; 
but  in  cafe  df  adnuniftratora  it  ts  otiierwife  h  Whatever  ii 
h  recovered,  thai  ia  of  a  falead)le  nature  and  may  be  eon^ 
trerted  into  ready  money,  is  caBed  offHs  in  the  hands  of  ths 
bsecutbr  or  admniftratDt  * }  that  ia  fuffident  or  enongh. 
(from  the  French  Mjffhit)  to  inake  him  chargeable  to  a  crc^ 
ditor  or  legatee,  fo  far  ad  fiich  gooda  and  chatteb  ^xtemh 
Whatever  afibts  fo  come  to  his  handa  hfe  may  convert  into  [  5  x  x  1 
teady  mohey^  to  rnnhinx  the  demands  that  may  be  made  upon 
bim  [ity*  which  ia  the  next  thing «to  be  eot^dered ;  foirj 

5*  Thb  executor  or  admimftrator  nrnft  pMj  the  debts  o£ 
^e  deceafcd.  In  payment  of  debts  he  muft  obfarve  the  rule^ 
of  prioirity  \  othnwife.  On  deficiency  of  aflets,  if  he  ply^ 
tho£e  of  a  lower  degree  6rft»  he  mUft  anfwer  thofie  of  a  hij^er 
but  of  his  own  eftate*  And,  firft,  he  may  pay  all  funeral 
irharges,  and  the  expeufe  of  proving  |he  will,  and  the  like; 
Secondly,  debts  due  to  the  king  on  record  or  fpecialty  \ 
Thirdljr,  fuch  debts  as  are  by  particular  ftatuted  to  be  pre-" 
ferred  to  all  bt;hers }  ad  the  forfeitures  for  not  burying  in 

<  Sten  %%  Hn.  V^XI.  c*  5.  '  t  Atk.  46«. 
^  Co.  Uxu  209.  C  ^ee  pag .  ft44. 

<  Dyer.  23.  ^  i  And,  ii^. 


••*• 


'(la)  The  goods  xst  a  teftator,  in  the  pofleffioo  of  the  executor, 
cathibt  be  taken  in  execolion  of  a  jadgmenc  in  an  aftlon  broaght 
igaiafl  the  fxicator  la  his  own  right.    4^  T,  £.  6f  i. 

R  r  a  irooUen 
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woollen  \  money  due  upon  poors  rates  ^p  for  letters  to  the 
pod-office'^  and  fome  others.     Fourthly,  debts  of  record i 
^s  judgments,  (docquetted  according  to  the  ftatute  4&5W.& 
M.  c.  20.]  ftatutesi.and  recognizances"(i3).    Fifthly,  debts 
'     due  on  fpecial  contrafis ;  as  for  rent,  (for  which  the  leflbr 
has  often  a  better  remedy  in  his  own  hands,  by  diftreining) 
or  upon  bonds,  covenants,  and  the  like,  under  feal"(i4]* 
Laftly,  debts  on  fimple  contrails,  viz.  upon  notes  unfealed, 
and  verbal  promifes.     Among  thefe  fimple  contradb,  fer« 
vants  wages  are  by  fome  ^  with  reafon  preferred  to  any  other : 
and  fo  ftood  the  antient  law,  according  toBrafioa'  and 
FletaS  who  reckon,  among  the£rfl:  debts  to  be  paid,yrm- 
.  tia  fervientium  it  fiipendia  famulorumm     Among  debts  of  eqval 
degree,  the  executor  or  adminiftrator  is  allowed  to  pay  him- 
ielf  firfl: ;  by  retaining  in  his  hands  fo  much  as  his  debt 
amounts  to^     But. an. executor  of  his  own  wrong  is  not 
allowed  to  retain :  for  that  would  tend  to  encourage  credi- 
tors to  ftrive  who  fliould  firft  take  pofleffion  of  the  goods  of 
the  deceafed  ;  and  would  befides  be  taking  advantage  of  bis 
own  wrong,  which  is  contrary  to  the  rule  of  law*.    If  2 
I  5 '  2  J  creditor  conftitutes  his  debtor  his  executor,  this  Is  a  relcafe 
or  difcharge  of  the  debt,  whether  the  executor  a£ls  orno^ 
provided  there  be  affcts  fufficient  to  pay  the  teftator's  debts: 
fbr,  though  this  difcharge  of  the  debt  (hall  take  place  of  all 
legacies,  yet  it  were  unfair  to  defraud  the  teftator's  creditors 
of  their  juft  debts  by  a  rcleafe  which  is  abfolutely  voluntary'^. 
Alfo,  if  no  fuit  is  commenced  againft  him,  the  execator 
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(13)  To  this  clafs  of  debts  mud  be  added  a  decree  of  a  coartof 
equity.     ^P,Wmj,  ^01,  ^  .  • 

( 14)  A  court  of  equity  will  prder  voluntary  bonds  or  other  fpe- 
Qiat^ODCradlsi  without  coDfideratipn,  to  be  poftponed  to  fimple  con* 
traft  debts.    3  P.  ^i»/,  azz.  >  . 

my 
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may  pay  any  one  creditor  in  equal  degree  bis  whole  debt^ 
though  he  has  nothing  left  for  tlje  reft  :  for,  without  a  fuit 
commenced,  the  executor  has  no  legal  notice  of  the  debt  "^  ( 1 5  }•' 


rf  ' 
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(15)  After  a  fuit  is  commenced,  the  executor  or  adminiftrator 
may  ftill  give  a  preference  to  other  creditors  of  the  fame  degree, 
by  confeffing  a  judgment  to  them  for  the  rral  amount  of  thflir« 
debu.  1  P.  Wms,  295.  But  after  a  bUl  is  filed  by  a  creditor  bv\ 
a  difcoirery  of  aflets  aud  payment  of  his  deb(,  the  executor  or  ad- 
miniftrator may  pay  another  creditor  of  equal  degree  without  con«, 
ftffing  a  judgment.     3  P.  JVms,  401. 

"  The  courfc  of  adminiftration  or  payment  of  the  debts  according 
tD  their  priority  applies  only  to  legal  afTets ;  but  as  natural  equity' 
requires  that  all  the  creditors  of  the  t^ftator  (bqiddbe  paid  equally, 
when  therefore  the  teftator  leaves  his  real  je^ies.to  truitees  or  ta 
executors,  who  thus  become  truflees  for  the  payment  of  his  debts, 
thefe  are  called  equitable  afTets,  becaufe  a  court  of  equity  will 
order  all  the  creditors  to  be  paid  pari  paffu,  or  an  equal  fliafe  out 
.  of  this  fund.     1  Bro.  138.    2  Jtk.  50. 

And  even  where  fpccialty  creditors  have  received  part  bf  their  * 
debts  out  of  the  pcrfonal  eftate,  a  court  of  equity  will  reftrain  them 
from  receiving  any  part  of  the  equitable  fund,  tUI  all  the  other 
creditors  are  paid  an   equal  proportion  of  their  debts.     3  /*. 
fFms.  31a.  • 

The  perfonal  elhte  is  faid  to  be  the  natural  fund  for  the  pay* 
roent  of  debts,  yet  it  will  be  exonerated  if  the  teftator  leaves  by 
his  will  fufficient  real  property  for  the  payment  of  his  debts,  pro- 
vided it  is  the  manifeft  intention  that  the  perfonal  eftate  (hall  be  ex- 
onerated, and  that  the  real  eftate  (haU  be  alone  applied  to  that  pur< 
pofe.     1  Bro,  462.    2  Bre.  60.  '      .        ^ 

If  lands  defcend  to  the  heir  charged  by  the  teftator'with  his 
debts,  there  it  flialibe  liable  to  all  his  debts,  although  it  fliaQ 
be  confidered  as  legal  aiTets,  and  the/  (hall  he  piiid  according'  tV 
their  priority,  x  Jti.  290.  i  P.  fP^ms,  430.  The  equity  of  re-^ 
demption  of  lands,  mortgaged  in  fee,  is  equitable  aiTets ;  for  the 
creditors  can  have  no  relief  from  it  b^t  in  a  court  of  equity, 
a  Jik.  290.  ' 

All  fpecialty  creditors,  where  ||ie  teftator  has^  bound  himfelf  and 
his  heirs,  have  their  eleven,. whether  they  will  refortto  the  heir/ 

^  r  3  .  who 
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6.  When  the  debts  are  all  difcharged,  the  tracks  €4aini 
(Ee  next  regard  \  which  are  %o  be  j^s^d  b^  the  executor  fo  fa( 
a3  his  aflets  wOl  extend ;  but  he  may  not  give  himfelf  the 
preference  herein^  a$  in  the  cafe  of  debts  \ 

A  L£GACT  i$  a  bequeft,  ox  gift,  of  goods  and  chattels 
bv  teftamen^  \  zt\A  the  perfon  to  whom  it  was  given  is  (Ule4 
the  legatee :  njrhiflh  every  petfi>n  is  capable  of  befaig,  tmlcfs 
particularly  divided  by  the  cottswn  law  or  ftatutes,  as  tni- 
tors,  papiftsy  and  fome  others-  This  beqoeft  tnuisfiers  an 
inchoate  pfo|>erty  to  the  legatee ;  but  the  legacy  is  not  perfe^ 
without  the  aflent  of  the  executor :  for  if  I  have  a  general 
ctpecumary  legacy  of  t  oo^  or  ^JPffific  o^i^  of  a  piece  of  platsi 
I  capnot  in  either  cafe  take  it  withput  th$  confent  of  the  exe- 
cutor 7  (i6].    For  in  him  all  the  chattels  are  veiled  i  and  it  is 

M  %  Veiii.  4j4*    1 F,  WiM«  S5*  f  Co«  Lite,  tiu    Akyn.  39« 

J 

s  .  •  ••       . 

\i^ho  has  lands  by  defcent,  or  to  the  executor^  for  payrment  of  thdr 
debts  t'and  although  a.coi;rt  of  equity  will  not  intcrpofe  tt'sautbo- 
tfiyf  atid  cfoAipel  ^e  fpecialty  creditors  to  apply  to  the  beift  yei  if 
they  exhaoft  the  perfonal  fand«  or  leave  infufficicnt  for  the  dif- 
charge  of  the  fimple  contraA  creditors  and  legatees,  it  will  enable 
ihc(e  to  ftand  in  the  place  of  the  fpec|a)cy  q>editors»  and  to  recover 
irom  the  heir  at  law  the  amount  of  what  {hey  have  drawn  oot 
oT  the  perfonal  fond.  I  /V*  3^^'  '^^^  ^  called  nisrfliallu|g 
{he  aflets.  If  a  peribo  mortgages  an  eflate  and  dies,  the  heir 
at  law  ihall  hs^ve  the.  eftate  exouecated,  or  the  mortgage  dif- 
ckarged  by  the  perfonal  repref<sntative  but  of  theperlbaaleftste« 
provided  it  doe^s  not  interfere  with  qther  debts  and  legacies,  for  che 
l^rfonal  eftate  has  been  augmented  to  that  extent  in  con(eqaaiceof 
ttie  mortgage ;  and  therefore  the  heir  at  faw  (hall  not  hare  the 
Wefit  of  the  perfonal  ellate  td  difcharge  a  mortgage,  wbicb  vas 
not  brbogbt  upon  the  eilate  by  the  teft^r  or  inseftate«  i  ^V 
A  ^/»x.  664.    a  £rf.  iO|« 

If  a  teiktbr  having  mortgaged  an  eftate  devifes  it  by  wSl,  ss4 
permits  Other  lands  to  defcend  to  his  heir»  the  devjfee  (bill  have  the 
^tlate  devifed  to  him  exonerated  out  of  the  perfonal  eftste,  sikI  if 
that  is  infufficient  by  the  heir  at  law.  2  JiA:  430. 
•  (16)  Ifane^pcutor,  in  ebnfidlMration  of  afletsof  the  tdbtorln 
his  psflbf&oo J  promifes  to  pay  1^  l^ecy  to  the  l<|g^tee,  an  s£^  ^ 
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his  bufiirefs  (kft  of  all  to  fee  whether  there  is  si  fufficient  fund 
left  Co  pay  the  debts  of  the  teftator :  the  rule  of  equity  being-^ 
that  a  man  muft  be  juft,  before  he  is  permitted  to  be  gencfc* 
rous  $  oTi  as  BraAon  exprtfles  the  fenfe  of  our  antieDt  law  «^ 
^*  de  bonis  difunSiprim  itiuandafunt  ia  quuijuni  neee/jlttatU 
f'  et  pojha  fuae  Jiiftt  ttfilitatis,  ^  uttinio  quaf  fu^t  vilunta^ 
««  ////•    And  in  cafe  of  a  deficiency  of  aflc^,  all  the  general 
legacies  mqft  abate  proportipnably,  in  pr^er  to  pay  the  debts  ; 
but  'kj^dfie  legacy  (of  a  piei;^  of  pht^^  a  hprfe,  or  the  like)  [  5  ^3  3 
is  not  to  abate  at  all,  or  allow  any  tiling  l)y  way  of  abate- 
ment, unlef^  there  be  not  f^Scient  witho^i  it  *.    Vpon  the 
fame  principle,  if  the  legatees  h^d  l^n  paid  their  legacies, 
they  are  a£tenfard|  bound  to  refitnd  a  fataUe  pari^  in  cafe 
debts  cqme  in,  mocp  $hai^  f^fficient  to  exh^ifft  the  refiduum 
after  the  legacies  paid  ^^    ^nd  this  law  is  as  old  as  Bxadion 
and  FliSta,  who  tell  use,  ^* ^ plur^fnt,  diHtfi^  velphs legd^ 
f<  tumfueiits  ^  j^(U  cataUa  defunffi  mnMlic\ttnt^fiat  uHque 
f  •  drfedcatki  (9^c0fh  regis  privilfgiofi^ 

If  the  legate^  dicfs  befpre  the  teftatpr,  the  legacy  is  a  loft 
or  lapfed  legacy,  and  fhall  fink  into  the  re/iduum.  And  if  a 
(ontingent  legacy  be  left  to  any  oj^e  \  as  wh^  he  attains,  orjf 
iie  attains,  the  age  of  twenty-one  1  and  he  die^  before  that 
^ime ;  it  is  a  lapfed  kgs^cy  ''•  But  a  legacy  to  one,  to  pefaU^ 
when  he  attains  the  age  of  ^wenty-one  years,  is  a  wfied  io^^ 
gacyj  an  intereft  which  commences  infraefinti,  although 
ifhc/o/vendum  '^/^(i?)'  and,if  the  legatee  dic$befiyretba^ 

«  /•  ft.  €•  ft6.  c  Br^a.  /.  1.  r.  s6.  Flee,  /•  »•  r.  57. 
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aflumpfit  may  be  brought  agsbft  him  kk  his  ovrn  right.    Covf. 
284. 289.  « 

(17)  If  th^  legacy  is  given  vt^icik^  or  if  the  legatee  attahs  1^ 
certain  age>  or  to  him  ai  that  age*  the  time  is  faid  to  be  amexcd 
to  the  fttbftance  of  the  legacy,  and  it  is  not  veiled  or  tnmfiniifibie 
to  his  reprefeotatives  if  the  legatee  dies  before  that  age;  bat  if  it 
is  payable  at  that  age,  or  when,  or  if  he  attains  it,  the  time  is  faid 

Rr  4         V9 
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^e,  his  reprefenbithres  ihall  receiTe  it  out  of  ilic  tt&zpat*t 
jpcrfonal  cftate^  at  the  fame  time  that  it  would  have  b^ome 
payable/  in  cafe  the  legatee  had  lived  ( 1 8).  This  difttn£Hoo  is 
borrowed  from  the  civil  law*;  and  it'j^  adoption  in  our  courts 
IS  not  fo  much  owing  to  it*s  intrinfic  equity,  as  to  it's  having 
b^en  before  adopted  by  the  ecclcfiaftical  coyrts.  For,  fiaa 
the  chancery  has  a  concurrent  jurifdi£Lioa  wi^h  tbcmy  in  re- 
gard  to  the  recovery  of  legacies,  it  was  reafoi^able  that  then 
fliouldbe  a  conformity  in  their  determinations  $  and  tbatik 
fubje^  (hould  have  the  fame  meafur):  of  jullice  in  whatever 
court  he  fued  %  Hut  if  fuch  leg^icies  be  charged  upon  a  real 
eftate.  in  both  cafes  they  (hall  lapfe  for  the  benefit  of  the 

,f  jy.  35*  I*  I  &  ft*  '  t  £^.  Cif.  9br.  295. 


tf>  be  9iioex^  P9  tbe.ptyment  only,  and  the  legacy  i>  vetted  led 
^nfinifltble  thoogh  he  fhoold  die  without  ever  arriving  at  thit 
age.  2  Atk.  128.  This  a  trifling  diftindion*  and  uoderfiood  or 
attended  to  by  few  teftators,  who  mal^e  their  own  wills.  If  the 
^Sator  ^ves  a  legacy  without  referring  the  time  to  the  payment, 
it  will  notwithftapding  be  veiled,  if  he  gives  the  intereft  until  that 
time,  t  Bro.  3 .  Bat  this  rule  will  not  extend  to  a  maintenance 
kfs  than  the  intereft.  3  Bro.  416.  But  if  lands  are  devifed,  *whn 
the  devifee  attabs  a  certain  aee,.the  intereft  in  the  eftate  will  be 
Ytited,  and  upon  the  death  of  the  devifee  before  that  age,  i^iH 
defcend  to  his  heir*    iT.R.^i.' 

(18)  fit^t  where  a  legacy  is  given  to  another,  in  cafe  the  firft 
legatee  dies  onder  tv^nty-one  or  a  certain  age,  thelegacf  muft  be 
paid  upon  the  death  of  the  infant.  And  where  it  is  not  given  over 
to  another,  if  it  bears  intereft,  his  repreientadve  (hall  be  entitled  to 
it  ioimediatety ;  but  if  the  intereft  allowed  by  the  teftator  u  lefs 
than  the  intereft  allowed  by  a  court  of  equity,  the  executor  of  the 
teftator  Bull  be  entitled  to  the  difference  until  the  firft  legatee 
would  have  arrived  at  the  age  prefcribed  by  ibe  teftfttor.  s  P- 
Wms.  478.    1  Bro.  105. 

A  beqaeft  of  a  refidae  or  fbnd  to  all  the  children  of  A,  to  be  paid 
when  they  ihall  attain  the  age  of  twenty-one,  muft  be  divided 
among  thofe  only  who  are  in  exiftence,  when  the  eldeft  attains  that 
age.    3  Br9.  404. 

heir; 
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heir ' :  for,  with  regard  to  devifes  zfkStmg  lands^  the  ec* 
clefiaftical  court  hath  no  concurrent  jurifdi£iion  ( 1 9).  And»  Ixi, 
cafe  of  a  reded  legacy,  due  iihmediately,  and  charged  on 
laud  or  numey  in  the  funds,  which  yield  an  immediate  profit, 
intcreSi  ihall  be  payable  thereon  from  the  tcftator's  death  $r  514  ] 
but  if  charged  only  on  the  perfonal  eftate,  which  cannot  be 
immediately  got  in,  it  ihall  carry  intereft  only  from  the  end 
pf  the  year  after  the  death  of  the  teftatorh(2o}. 

Besides  thefe  formal  legacies,  contained  in  a  man's  wjli 
and  teftament,  there  is  alfo  permitted  another  death-bed  dif- 
ppfition  of  property  ;  which  is  called  a  donation  caufa  moriUm 
And  ^at  is,  when  a  perfon  in  his  laft  ficknefs,  apprehending 
his  diflblution  near,  delivers  or  caufes  to  be  delivered  to  an* 
other  the  pofTeifion  of  any  perfonal  goods,  (under  which  have 
been  included  bonds,  and  bills  drawn  by  the  deceafed  upon 
his  banker,}  to  keep  in  cafe  of  hisdeceafe(2i).     This  gift,  if 

C  ft  p.  Wmi .  60X.  fi  2  P.  Wms.  i6«  17. 


(19)  It  is  generally  true^  tliat  both  portions  created  by  deed  or 
iviUf  and  legacies  which  are  to  be  raifed  oat  of  real  property^  and 
^0  be  paid  upon  a  future  day>  fhall  never  be  raifed  if  the  perfon  to 
whom  they  are  given  dies  before  the  day  of  payment.  But  lega« 
cies  and  portions  in  a  will  (hall  be  raifed>  if  the  time  of  payment  is 
poflponed  on  account  of  the  circumftances  of  the  teftator's  eflate» 
and  not  on  account  of  the  circumftances  of  the  legatee ;  or  where  it  is 
the  apparent  intention  of  the  teftator,  notwith (landing  the  death  o£ 
the  legatee  prior  to  the  time  fpecified.  If  the  portions  are  to  be  raifed 
out  of  land,  and  no  time  is  limited,  although  the  cafes  upon  the 
fubjeft  are  contradi£lory>  it  feems  they  (hall  (ink  into  the  edate,  if^ 
the  children  die  before  they  are  wanted.  See  the  cafes  upon  this 
fubjcft  fully  coUeded  in  a  Cox*s  P.  Wms.  6\z,  and  Harg.  Co, 
Lift.  237. 

(20)  A  pecuniary  legacy »  given  by  a  parent  to  a  legitimate 
child,  (hall  carry  intereft  from  the  death  of  the  teftator;  otherwife 
the  child  ought  perifii  within  the  year  for  want  of  maintenance, 
t  Fef.  310. 

(21)  There  may  be  a  Jonatio  cam/a  morth  of  bonds,  bank-notes, 
and  bills,  payable  to  bearer,  but  not  of  other  promiflbry  notes  ot 
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thf  rfoAor  dfes,  needs  not  tke  aflent  of  his  executor :  yet  i^ 
fiiall  not  preyail  again  ft  creditors  ;  and  is  accompanied  villi 
flm  implied  truft>  that,  if  the  donor  lives,  the  property 
fficreof  flfiall  revert  to  himfelf,  being  only  given  in  contcm. 
t^larion  of  death,  or  tnortU^au/a^,  This  method  of  donaUon 
inrght  have  fubfifted  in  a  ftate  of  nature,  being  always  ac* 
,  Mmpanied  with  delivery  of  aCtual  pofTeffion  ^\  and  fo  fai 
differs  front  a  teitamentary  dilpofition  :  but  feems  to  l»t< 
1>ecn  handed  to  us  from  the  civil  lawyers  \  who  themf(^Ta 
boryowed  it  from  the  Greeks  ".  ' 

7.  When  all  the  debts  and  particular  legacies  are  dif- 
eharged,  the  furplusor  refiduum  muft  be  paid  to  the  refiduary 
legatee,  if  any  be  appointed  by  the  will  $  and  if  there  be 
none,  it  was  long  a  fettled  notion  that  it  devolved  to  the  eu* 
eutor's  own  iife,  by  virtue  of  his  executorSiip  ^.  Bat  what* 
ever  ground  there  might  have  been  formerly  for  his  opimofl} 
it  feems  qow  to  be  underftood  °  with  t^iit  reftriAioo;  that 
although  where  tlie  executor  has  no  legacy  at  all  the  reftditam 
(hall  in  general  be  his  own,  yet  whenever  there  i%  fufficient 
r  ^j^  •^  on  the  face  of  a  will,  (by  means  of  a  competent  legacy  or 
otherwife,)  to  imply  that  the  teflator  intendec}  Kis  executor 
fhould  not  have  the  refidue,  the  undevifed  furpl^s  of  the  eftatc 
ihall  go  to  the  next  of  kin>  the  executor  then  finding  upon 
exaAly  the  iame  footing  as  an  admini{lrator(22) :  concenung 

lprac.Chanc.a69.  iP.  Wms.406.  Piracui^i  and  anottitt-  Iqf  Hcrcalo,  ii 

4fi*     3P.Wmt.357.  the  AicefteiofEuri^deSyT.ioio. 

k  Law  of  f<»rfeic.  i6«  'Ptrkios*  515. 

1  hft*  a-  7.  i»    Ff*  /•  39*  f*  6*  •  Prac  Chanc  3«3«    1  P.  Wol^ 

*  There  it  a  tery  complete  donatio  544*  a  P.  Wms.  338.  3  P.  Wms*  4V 

mtrtit  Mv/tf,  in  the  Odyfley,  b.  17.  ▼»  1^4.     Stra.  559.   Lavdba  v.  Liwitt. 

fi.  mad*  by  Tetemachot  to  bit  friend  Doai.  Froc*  28  Apr.  1777. 

^b  of  exchange^  tkefe  being  choTes  in  adiaa  which  cannot  pafs 
by  a  delivery  i  i  P*  H^m*  ]$7,  and  a  Fcf,  431,  where  tliis  ralijetii 
is  largely  dUcuiTed  by  lord  Bardwicke« 

(22)  Courts  of  equity  now  eonftrue  ^eet^tor*  to  be  trafleet 
tpg  the  next  of  kin  in  fSX  cafes »  where  a  fiir  lafineBoe  csn  be 
iimcded  from  t^  expre£on>  and  circamftaoces  4)f  the  wil1»  tto 

5  »  (a;* 


Ch.  ?«•  if   Thih  p$*  ji^ 

fiFhoia  indeed  there  Sojmtxljvfr^^  tn^ch  ithaltp^vfrhtit^  erii^ 
he  could  be  compelled  to  make  any  diftribatioD  of  the  inteftate's 
ffiftate.  Fori  though  (after  the  adminiitration  was  taken  ia 
(cffeft  from  the  ordinary^  and  transferred  to  the  relations  of  the 
deceafed)  the  fpiritual  court  endeavoured  to  compel  a  diftri«i 
bu^ofb  and  took  bonds  of  the  adminiftrator  for  that  putpofi^ 
they  were  prohibited  by  the  temporal  courts,  and  the  bondi 
declared  void  at  bw'i.  And  the  right  of  the  hulband  not  only 
to  adminifter,  but  alfo  to  enjoy  eiclufiyelyi  the  eflTefls  of  hii 
|leceafed  wife,  d^pc"^^  ftp^  ^'i  ^<  doctrine  of  the  commoi| 

f  Godolph.  p.  s,  e.  %%•  m  l4fv.  233.  part.  115.  2  P.Wms.  447; 

fiick  was  the  teftator'i  intentton.    Where  a  legacy  is  given  to  t 
Me  execmor,  it  afibrdi  a  reafiKiable  concloiion*  that  the  telbitor 
intended  to  give  him  this  alone  as  afapsfadion  and  recompenfa 
JFor  his  trouble ;  for  it  would  be  abfurd  to  give  hisi  exprefsly  a  part» 
if  it  were  intended  that  he  fhould  have  the  whole,  or  according  (o 
a  quaint  phraze«  he  cannot  take  all  and  fome.     And  this  infer- 
ence is  not  repelled  where  a  wife  is  the  executrix,  or  the  next  of 
kin  has  alfo  a  legacy.     But  an  exception  out  of  a  legacy  in  favour 
of  an  executor,  does  not  raife  fuch  an  implication  as  to  exclude 
him  from  the  benefit  of  tl^e  refidue ;  as  where  the  afe  of  a  fervice 
of  plate  is  given  to  the  executor  for  his  Itfp,  and  after  his  death 
it  u  bequeathed  to  another,  for  fuch  an  exception  is  perle^ly  con« 
JKftent  with  the  beqneft  of  the  refiduef  and  the  executor  could  not 
have  had  the  benefit  of  the  exception  without  a  fpecial  defcription 
of  it*    So  alfo  where  a  legacy  is  given  to  one  of  two  or  more  co* 
executors,  or  where  unequal  legacies  are  given  to  co-executors^ 
they  ihall  take  the  refidue,  for  this  might  be  done  by  the  teftatot 
not  in  favour  of  his  next  of  kin,  but  with  an  intent  to  (hew  a  pre<v 
ference  to  one  above  the  others.  See  thefe  diftindtions,  and  the  au- 
thorities, fblly  and  clearly  collededand  ftatedin  1  Cox's  P.  Wau,  550* 

If  the  teftator  gives  the  rtfeduum  10  a  perfbn  who  dies  in  his  life- 
time, in  confequence  of  which  this  bequeft  if  lapfed,  the  execn- 
tor,  though  he  has  no  legacy,  (hall  be  a  trnftee  for  the  next  of 
kin,  becanfe  the  teftator  has  exprefied  a  manifeft  intention  not 
to  give  it  to  his  executor.     3  Bfq.  28. 

An0  it  is  probable  that  now  the  bxat  wodd  be  (leld  of  every  lap&d 
legacy  and  intereft. 

law: 


515  ^^  Rights  Book  IT. 

law  :  the  ftatute  of  frauds  declaring  only,  that  the  ftatute  of 
diftributions^oes  not  extend  to  this  cafe.  But  now  thefe  con- 
trorerfies  are  quite  at  an  end ;  for  by  the  ftatute  22  &  23  Car. 
II*  c.  io«  explained  by  29  Car.  II.  c.  30.  it  is  enafbd,  that 
the  furplufage  of  inteilate's  eftates,  (except  of  femes  covert, 
.which  are  left  as  at  common  law  %)  (hall,  after  the  expindoo 
jof  one  full  year  from  the  death  of  the  inteftate,  be  diftributed 
in  the  following  manner.  One  third  (hall  go  to  the  widow  d 
the  inteftate,  and  the  refidue  in  equal  proportions  to  his  chil- 
dren, or  if  dead,  to  their  reprefentatives ;  that  is,  their  lineal 
defcendants :  if  there  are  no  children  or  legal  reprefentatives 
fubfifting,  then  a  moiety  (hall  go  to  the  widow,  and  a  moictf 
to  the  next  of  kindred  in  equal  degree  and  their  reprefenta- 
tives :  if  no  widow,  the  whole  (liall  go  to  the  children :  if 
neither  widow  nor  children,  the  whole  (hall  be  diftribated 
among  the  next  of  kin  in  equal  degree  and  their  reprefent> 
tives :  but  no  reprefentatives  are  admitted,  among  collatcralsi 
farther  than  the  children  of  the  inteftatc's  brothers  and  ftf- 
ters  ■.     The  next  of  kindred,,  here  referred  to,  arc  to  be  in- 
veftigated  by  the  fame  rules  of  confanguinity,  as  thofc  who 
are  entitled  to  letters  of  adminiftration  ;  of  whom  we  Iutc 
£  516  j  fufEciently  fpoken  ^     And  therefore  by  this  ftatute  the  mo- 
ther, as  well  as  the  father,  fucceeded  to  all  the  perfonai  d- 
{eAs  of  their  children,  who  died  intcftate  and  without  wife 
or  ifliie :  in  exclufion  of  the  other  fons  and  daughters,  the 
brothers  and  fitters  of  the  deceafed.     And  fo  the  law  dill  re- 
mains with  refpedi  to  the  father  5  but  by  ftatute  i  Jac.  II. 
c.  17,  if  the  father  be  dead,  and  any  of  the  children  die  in- 
teftate  without  wife  or  iflue,  in*  the  lifetime  of  the  mother, 
flie  and  each  of  the  remaining  children,  or  their  reprefenta- 
tives, (hall  divide  his  efiedis  in  equal  portions  (23}. 
•  ■ 

'  Stat  29  Car.  II.  c.  3.  §  25.  t  pag.  504. 

•  Raym.  496.     Lord  Raym.  571. 


'  (23)  The  next  of  kin,  who  are  to  have  the  benefit  of  the  fta- 
tute of  didributionsy  mud  be  afcertained  according  to  the  compo- 
tation  of  the  civil  law^  including  the  relations  both  on  the  piter- 

nal  and  maternal  ildes. 

And 


Ch.  32.  ef  T  H  I  If  o  s;  J^S 

It  is  obvious  to  obfervc,  how  near  a  rcfemblancc  this 
ftatute  of  diftribution*  bears  to  our  anti^nt  Englilh  Jaw, 
ii  rationahili  parte  tonorum,   fpokcn   of   at    the    beginning' 


And  when  relations  arc  thus  found  who  arc  dilUnt  from  the  in- 
tcftatc  by  aa  equal  number  of  degrees,  they  will  fliare  the  perfbnal 
property  equally,  although  they  are  relations  of  very  different  do- 
noxninations.  A  s  if  the  next  of  kin  of  the  inteftate  arc  great  uncles  or 
aunts,  firflcoufins,  and  great  nephews  or  nieces,  thefe  being  all  related 
to  the  inteftatein  the  fourth  degree  will  all  be  admitted  to  an  equal  dif* 
ftributivc  iharc  of  his  perfonal  property.  There  is  only  one  excep- 
tion to  this  rule,  vix,  where  the  neareft  relationd  are  a  grandfather 
or  grandmother,  and  brodiers  or  fifters,  although  all  thefe  are  re-' 
lated  in  the  fecond  degree,  yet  the  former  (hall  not  participator 
with  the  latter;  for  which  .(ingular  exception  it  does  not  appear 
that  any  good  reafbn  can  be  given.  3  Jfk>  76a.  No  difieraince 
is  made  between  the  whole  and  half  blood  in  the  difb}bution  of  in* 
teftate  perfonal  property.  A  curious  qaeftion  was  agitated  fome 
time  ago  refpe£iing  the  right  to  the  adminiilration.  Gejoeral 
Stanwix  and  an  qnly  daughter  were  loft  together  at  fea,  and  it  was 
contended,  that  it  was  a  rale  of  the  civil  law  that  when  a  parent 
and  child  perifh  together,  aiid  the  priority  of  their  deaths  is  un- 
known, it  Ihall  be  prefumed  that  the  child  furvives  the  parent. 
And  by  this  rule  the  right  to  the  perfonal  eftate  of  the  general 
would  have  veiled  in  the  daughter,  and  by  her  death  in  her  next 
•f  kin,  who  on  the  part  of  the  mother  was  a  different  perfon  from 
the  next  of  kin  to  her  fathei^ 

But  this  being  only  an  application  for  the  adminiftration,  and  not 
for  the  intereft  under  the  ftatute  of  diftributions,  the  court  declined 
giving  a  judgment  upon  that  queftion.  1  £1.  R.  640.  And  it 
docs  not  appear  that  that  point  was  ever  determined  in  the  fpiri*- 
toal  courts.  But  I  ihould  be  inclined'  to  think  that  our  courts 
would  require  more  than  prefumptive  evidence  to  fupport  a  claiyn 
of  this  nature.  Some  curious  cafes  ik  commoriintibus  may  be  ieen 
in  Caufis  CeUbres,  3  Tom,  4.12.  et/eq.  In  one  of  which,  where  % 
father  and  fon  were  (lain  together  in  a  battle,  and  on  the  fame 
day  the  daughter  became  a  profefied  nun,  it  was  determined  that 
h^r  civil  death  was  prior  to  the  death  of  her  father  and~brother,  and 
that  the  brother  having  arrived  at  the  age  of  puberty^  Hiould  be 
prefumed  to  have  furvived  his  father.  ^ 

of 
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ef  thit  chapletw;  ftnd  which  fir  Edward  Coke^  UmTel!; 
though  he  doubted  lh^  genertlity  of  it's  rdlnuni  on  the 
fowtx  of  devlfing  by  wiUj  held. to  be  imhrerfany  tiiuBng 
fin  point  of  confcieuce  at  leaft)  upon  the  adn^ihiftntor 
or  execiitori  in  the  cafe  of  either  a  total  or  partial  intet 
tacy.  It  alfo  bears  fome  refemblance  to  die  ftomaq  lav 
of  fuccef&ons  ai  inteflato  ' :  which,  and  becaufe  the  zSt  was 
atfo  penned  h^  an  eminelit  civilian y^  hdis  occaHofied  a  notioa 
that  the  parliament  of  England  co|Ac(i  it  from  the  Romaa 
praetor :  though  indeed  it  ii  little  more  than  a  reftoratioa, 
with  fome  refinements  and  regulations,'  of  o(tr  old  conititu* 
tibnal  law  \  which  prevailed  as  an  eftabliflied  right  and  ciif« 
torn  from  the  time  of  king  Canute  downwards^  many  an* 
turiea  be£Dre  Juftinian's  laws  were  known  or  heard  of  in  the 
wcftem  parts  of  Europe.  So  likewife  there  is  another  pzit 
of  the  ftatute  of  diftributionsj  where  dire€tions  are  gircD 
Aat  no  child  of  the  iitteftate  (except  his  heir  at  hii)  00 
whom  he  fettled  in  his  Ufetlnie  any  eftate  in  kinds,  or  peco- 
£517}  P^^  portion j  equal  to  the  diftributive  (hares  of  the  other  chil- 
dferi,  (hall  have  any  part  of  the  furplufage  vrith  their  brothm 
and  fifters ;  but  if  the  eftates  fo  given  them,  by  Way  of  »t 
Vancement,  are  not  quite  equivalent  to  the  other  £h^rts»  tk 
children  fo  advanced  (hall  now  have  fo  much  as  will  inake 
them  equal.  This  juft  and  equitable  proviiioD  badi  beea  alia 
faid  to  be  derived  from  the  coUaiic  ionortwt  of  thfeimperial  law': 
which  it  certainly  refembles  in  fome  points,  though  it  diiltrf 
Widely  in  others.  But  it  may  not  be  amifs  to  oUerre,  dut, 
with  regard  tQ  goods  and  chattels,  this  is  part  oi  the  aBttent 
^uftom  of  London,  of  the  province  of  YoriE,  and  of  ooir  fifter 
kingdom  of  Scotland :  &id,  #ith  regard  to  lands  defcending 

^  P^-  49i*  fift«n»  toeetW  with  the  lu^tAnf^^ 

*^  %  loA.  33.    See  I  P.  Wmt.  8.  of  i  brother  or  filler  deceaftd.  3-TV 

'  Tbt  genera]  rule  of  fuch  facceiaont  mttx.  collateral  reladons  in  eqoal  dcgi>e> 

#jii  tUs:  I.  ^he  children  or  lIzKai  4.  The  ho&andorwUeof  cbedeceafe^* 

MceddaaU  in  equal  poi^nc.    a.  On  (Tf.  38. 1  $.  i.   Mv.  118.  c»  ifSi  V 

failuie  of  thefe,  the  panott  or  lineal  t%j»  r.  i.) 

afeendanct,  and  with  them  the  brtthreft  y  Sir  Waltte  Watter.    htA  R«r"* 

«r  fiftert  of  the  whole  blood ;  or»  If  the  574. 

jarcnts  were  dead,  all  the  brtthrea  aad  */[/'•  37.  6<  i* 

in 


.'*  •: » 
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m  tapztcttmjy  that  it  hath  always  been,  and  flUl  is»  die  coiti- 
isaoti  law  of  England,  under  the  name  of  hotcipotK 

Before  I  quit  diU  fubje£l,  I  muil  however  aclcnowlege^ 
that  the  do£lrine  and  limits  of  reprefentatioh,  laid  down  bk 
the  ftatitte  of  diftribution,  feemi  to  have  been  prlncipalljr  hor^ 
towed  frdih  the  chSt  law:  whereby  it  wUl  fonietimes  happens, 
that  perfonal  eftates  are  divided  pei'  capita,  and  fometime$/:£r 
jHfpes;  whereas  the  common  law  kpows  no  Other  rule  of  fuo* 
ceflion  but  that  perjlirpes  only  **.  They  are  divided  per  ca^ 
prta^  to  every  man  an  equal  (hafei  when  atl  the  claimant^ 
daim  in  their  own  rights,  as  in  equal  degree  of  kindfed,  2ttA 
ijLOtjure  repraefehiaiionisj  in  the  right  of  another  perfoiu  As 
if  the  next  of  kiff  be  the  intcftatc'sf  three  brothers,  A,  B,  and 
C ;  here  his  eiFe^s  are  divided  into  three  equal  portions^  and. 
diilributed />>r  r^/^/ff,  one  to  each:  but  if  one  of  thefe  bro- 
thers, A,  had  ^een  dead  leaving  thfee  children,  and  another, 
B,  leaving  two;  then  the  diftribution  muft  have  been  per 
Jlirpes  :  vH.  one  third  to  A*s  three  children,  another  third  ti9t 
B's  two  children  J  and  the  remaining  third  to  C  the  fiirviviaj 
brother :  yet  if  C  had  alfo  been  dead,  without  iflue,  then  A'* 
^nd  B's  five  children,  being  all  in  equal  degree  to  the  intdt 
tate,  would  take  in  their  own  rights  per  capita  /  viz.  each  of - 
diem  one  fifth  part « (14)* 

•  Seech.  \t,  ptgt  X9i«  c  Prec.  Chant.  54^ 

b  Set  ch.  14.  page  21 7* 


«i    — 


(94)  Tbere  is  no'  reprefentacibn  6r  dlilribution  ptr'ftirpes  bat 
among  immediate  defcendeots  and  the  children  of  brothers  and 
Ifters ;  for  the  flatuu  has  exprefily  declared  that  no  reprefentatian 
ftall  be  admitted  ambng  collaterals  after  brother's  and  fiber's  chll* 
dren.  /.  7.  If  therefore  A  the  brother  of  the  inteflate  be  dead. 
Heaving  only  grandchildren,  and  B  be  dead,  tearing  children,  and 
6  ftill  be  Hvingy  the  grandchildren  of  A  (hall  have  no  (hare^  bin- 
One  half  will  be  given  to  the  children  of  B,  and  the  other  half  c*' 
6*  \P*  Wms.  25.  If  the  inteftate  has  a  mother  living,  and  bro- 
ther's or  fitter's  children,  diey  (hall  take  per Jlirpej^v/lxh  the  mother, 
who  AttU  have  ia  faeh  caft  the  ^unt  ihare  as  a  brother  or  fifier* 


5iS  n^Kickfs  Book  11 

Tut  ftatute  of  diftriburions  exprlefsly  excepts  and  refenrct 
the  cuftom  of  tde  city  of  London^  of  the  proviace  of  Toik, 
and  of  all  other  places  having  peculiar  cuftomsof  diftributiog 
mteftates'  effe£is.  So  that,  though  in  thofe  places  thetf- 
ftraijit  of  deviling  is  removed  by  the  ftatutes  formerly  men- 
tioned ^^^  their  antient  cuftoms  remain  in  full  force,  with 
fefpe£l  to  the  eftates  of  inteftates.  I  (hall  therefore  con- 
clude this  chapter,  and  with  it  the  prefent  book^  with  a  few 
remarks  on  thofe  cuftoms. 

In  the  firft  place  we  piay  obferve,  that  in  the  city  .of  Lott* 
ion*,  and'  province  of  York  ^,  as  well  as  in  the  kingdom  oi 
Scotland  s,  and  probably  alfo  in  Wales^  (concerning  which 
diere  is  little  to  be  gathered,  but  from  the  ftatute  7  &  8  W.  III. 
c«  38. )  the  efFe£ls  of  the  inteftate,  after  payment  of  his  debrsf 
are  in  general  divided  according  to  the  antient  univerfal  doc' 
trine  of  the  pars  rationabilis.     If  the  deceafed  leaves  a  widov 
and  children,  his  fubftance  (deducting  for  the  widow's  ajn 
parel  and  the  furniture  of  her  bed-chamber,  which  in  London 
is  called  the  nvido'w^s  chamber)  is  divided  into  three  parts  \  one 
of  which  belongs  to  the  widow,  another  to  the  children,  and 
(he  third  to  the  adrhiniftrator :  if  only  a  widow,. or  only  chil* 
dren,  tiicy  ihall  refpeftively,  in  either  cafe,  take  one  moiety 
and  the  adminiftrator  the  other** ;  if  neither  widow  nor  child, 
the  adminiftrator  fhall  have  the  whole  *.     And  this  portion, 
or  dead  man's  part,  the  adminiftrator  was  wont  to  apply  io  his 
own  ufe'',  till  the  ftatute  i  Jac.  II.  c.  1 7.  declared  that  the  fame 
ihould  be  fubjcft  to  the  ftatute  of  dlftribution.     So  that  if  a 
man  dies  worth  1800/.  perfonal  eftate,  leaving  a  widow  and 
two  children,  this  eftate  fliall  be  divided  into  eighteen  parts; 
whereof  the  widow  fliall  have  eight,  fix  by  the  cuftom  and 
two  by  the  ftatute;  and  each  of  the  children  five,  three  by  the 
cuftom  and  two  by  the  ftatute :  if  he  leaves  a  widow  and  one 
child,  flic  fliall  ftill  have  eight  parts,  as  before ;  and  the  cbiJd  J 
ihall  have  ten,  fix  by  the  cuftom  and  four  by  the  ftatute :  if  , 


**!»««  493* 

e  Lord.  Raym.  1319. 

C 1  Burn.  cccl.  Uw.  746. 

f  Jbtd,  782. 


*  I  P.  Wm«.  341.    Salk.'i46. 

'  t  Show.  175. 

k  1  Fttemt  85.     1  Vern.  ijj- 
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he  leaves  a  widow  and  no  child^  the  widow  (hall  have  three 
fourths  of  the  whole,  two  by  the  cuftom  and  one  by  the  fts^ 
tote ;  and  the  remaining  fourth  {hall  go  by  th<$  ftatute  to  the 
next  of  kin.  It  is  alfo  to  be  obferved,  that  if  the  wife  be  pro- 
vided for  by  a  jointure  before  marriage^  in  bar  of  her  cuiloina. 
ary  part,  it  puts  her  in  a  ftate  of  non'^entity,  with  regard  tp 
the  cuftom  only' ;  but  ihe  fhall  be  entitled  to  her  (hare  of  the 
dead  man's  part  under  the  ftatute  of  diftributions,  unlefs  bar- 
red by  fpedal  agreement  °>.  And  if  any  of  the  children  ane 
advanced  by  the  father  in  his  lifetime  with  any  fum  x>f  mopey 
Xnot  amounting  to  their  full  proportionable  part)  they  fliaU 
bring  that  portion  into  hotchpot  with  the  reft  of  the  broth^p 
and  fift^rsi  but  not  with  the  widow,  before  they  are  entitled 
to  any  benefit  under  the  cuftom  ^  :'1>ut,  if  they  are  fully  ad« 
vanced,  the  cuftom  entitles  them  to  no  further  dividend  ®« 

Thus  far  in  the  main  the  cuftoms  of  London  and  of  York 
agree :  but,  beiides  certain  other  lefs  material  variations, 
there  are  two  principal  points  in  which.'  they  confiderably 
difler.  One  is,  that  in  London  the  fhare  of  the  chiidrexi  {&k 
orpha^:^  P^^O  ^^  ^^^  ^^^^7  ^^^^^  i^  them  till  the  age  of 
twenty-one,  before  which  they  cannot  difpofe  of  it  by  tefta- 
ment  p  :  and,  if  they  die  under  that  age,  whether  fole  or 
married,  their  (hare  (hall  furvive  to  the  other  children  ;  but 
nfter  the  age  of  twenty-one,  it  is  free  from  any  orphanage 
cuftom,  and  in  cafe  of  inteftacy,  fliall  fall  under  the  ftatute 
of  diftributions  ^.  The  other,  that  in  the  province  of  York, 
the  heir  at  common  law,  who  inherits  any  land  either  in  fee 
or  in  tail,  is  excluded  from  any  filial  portion  or  reafonablc 
part'.  But,  notwirhftanding  thcfe  provincial  variations, 
the  cuftoms  appear  to  be  fubftantially  one  and  the  fame. 
And,  as  a  fimilar  policy  formerly  prevailed  in  every  part  of 
the  ifiand,  we  may  fairly  conclude  the  whole  to  be  of  Britifh 
original ;  or,  if  derived  from  the  Roman  law  of  fucceflions, 

I  a. Vera.  665.     3  P.  Wms.  16;  •  a  P.  Wms/siy. 

»  1  Vem.  1$.    1  ChancRep.  t^a*  P  i  Vern.  5581 

ft  %  Freen.  179.     i  £qu.  Caf.  abr*  9  Prec  Chanc.  J37. 

155.    2  P.  Wms.  526*  *  ft  jBarn.  754. 
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to  have  been  drawn  from  that  fountain  much  earlier  than  the 
time  of  Juftinian,  from  whofe  conftitutions  in  many  points 
(particularly  in  the  advantages  given  to  the  vridow)  it  very 
conGderably  differs :  though  it  is  not  improbable  that  there- 
femblances  which  yet  remain  may  be  owing  to  the  Romaa 
ufages  J  introduced  in  the  time  of  Claudius  Caefar,  who 
eftabliflicd  a  colony  in  Britain  to  inftrud  the  natives  in  legal 
knowlege';  inculcated  and  diffiifed  by  Papinian,  who  pT^ 
fided  at  York  as  praffeBus  praetorio  under  the  emperor  S^ 
Tcrus  and  Caracalla  *  \  and  continued  by  his  fucceflbn  till  the 
final  departure  of  the  Romans  in  the  beginning  of  the  fifth 
century  after  Chrift. 

•  Tacit.  AtmaU  i.ii^  e»  32*  t  Selden.  in  FUtam*  cap. 4-  )  3« 
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Vetus  Carta  Fiof  famsnti* 

%     . 

C3i94lV   prefentes  et  futuii»  quod  ego  Willielnms,  Ptaniftit 
filius  Willielmi  de  Segenho»  dedi>  concern,  et  hac  pre- 
feoti  carta  mea  confinnavi,  Johanni  qoondam  iilio  Jo- 
hannis  de  Saleford,  pro  qoadam  fomma  pecunie  quam 
snichi  dedit  pre  manibus,   unam  acram  terre  mee  arabilis,  ja- 
centem  in  campo  de  Saleford,  juxta  terram  quondam  Richardi 
de  la  Mere :  l^abentatn  et  Cenenliastl  totam  prediflam  acram  Habewdmn^. 
terre*  cum  omnibus  ejus  pertioentiis,  prefato  Johanni,  et  here-  J*^  Tr^w- 
dibus  {}i\x»    et  fuis   affignatis,   de   capitalibos   dominis    feodi :       * 
ttd^UCDM  et  fadendo  annuatim  eifdem  dominis  capitalibas  fer-  ReddeaJum, 
vitia  inde  debiu  et  confueta :  Ct  ego  predidus  Willtelmus,  et  Wamnty. 
heredes  mei,  et  mei  affignati,  totam  predi£Um  acram  terre*  cum 
omnibus  fuis  pertinentiis,  predido  Johanni  de  Saleford,  et  he- 
redibus  fuis,  et  fuis  aflignatis,  contra  omnes  gentes  warrantisa- 
binius   in   perpecuum.    Jill  Ctt;tl0  rei  teftimonium  huic  prefenti  Conclafioiu 
carte   figillum  menm  appofui :    i^{l0  teftibus*  Nigello  de  Sale- 
ford,  Johanne  de  Seybroke,  Radulpho  derico  de  Saleford,  Jo- 
hanne  molendario  de  eadem  villa,  8c  aliis.    SData  apud  Salcford 
die  Veneris  proximo  ante  feftum  Tangle  Margarete  virginxs^  anno 
regni  regis  fiowAaoi  filii  regis  Edward i  lexto, 

(L.  S.) 

d^moianlmm.   quod  die  et  anno  infrarcriptis  Ltvery  %i 

plena  et  pacifica  Teifina  acre  infrafpecificate,  cum  fclfinen- 

pertinentiis,  dau  et  deliberata  fuit  per  infranomi-  dorfed. 

natum  Willielmum  de  Segenho  infranominato  Jo* 
hanni  de  Saleford*  in  propriis  perfonis  fuis,  fecun- 
dum  tenorem  et  effedum  carte  infrafcripte,    in 

Erefentia  Nigelli  de  Saleford,  Johannis  de  Sty-* 
rokt,  9t  aliorum. 

Sfi  N*,n* 
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A  modern  Conveyance  by  Lease  ani  Rel£a». 

§.  I.     Le A SE>  er  Bargain  and  Sulz,  for  a year^ 


rrexnires. 


Parties* 


Conlidcra- 
tioa* 


Parcels. 


<ff[1^3ifb  ynXitntiXlZ,  made  the  third  day  of  September,  in 
^^  the  twenty-fir  ft  year  of  the  reign  of  our  fovercign  lord 
George  the  fecond  by  the  grace  of  God  king  of  Great  Britaia, 
France,  and  Ireland,  defender.of  the  faith,  and  fo  forth,  and  io 
the  year  of  our  Lord,  one  thoufand,  feven  hundred,  and  forty- 
feven,  between  Abraham  Barker  of  Dale  Hall  in  the  county  of 
Norfolk,  efquire,  and  Cecilia  his  wife,  of  the  one  part,  and  Da- 
vid Edwards  of  Lincoln's  Inn  in  the  county  of  Middlefex,  efquire, 
and  Francis  Gelding  of  thejciiy  of  Norwich,  clerk,  of  the  other 
pare,  witncfleth ;  that  the  faid  Abraham  Barker  and  Cecilia  his 
wife,  in  con^deration  of  five  (hillings  of  lawful  money  of  Grest 
Britain  to  them  in  hand  paid  by  the  faid  David  Edv^ards  and 
Francis  Golding  at  or  before  the  enfcaling  and  delivery  of  thcfc 
prefenti,  (the  receipt  whereof  is  hereby  acknowleged,)  and  for 
other  good  caufes  and  confideraidons  them  the  faid  Abraham 

^gun  and  Barker  and  Cecilia  his  wife  hereunto  fpecially  moving,  ^ale 
bargained  and  fold,  and  by  thefe  prefents  do,  and  each  of  them 
docht  bargain  and  fell,  unto  the  faid  David  Edwards  and  Frao- 
CIS  Golding,  their  executors,  adminiftrators,  and  affigns,  9U 
that  the  capital  naefTuage,  called  Dale  Hall  in  the  pariih  of  Dale 
ill  the  faid  county  of  Norfolk,  wherein  the  faid  Abraham  Barker 
and  Cecilia  his  wife  now  dwell,  and  all  thofe  their  lands  in  the 
faid  parilji  of  Dale  called  or  known  by  the  name  of  Wilfon's  fiiriB, 
containing  by  edimation  fiw^  hundred  and  forty  acres,  be  the 
fame  more  or  Lefs,^  together  with  all  and  fingular  houfes,  dove- 
houfes,  barns,  buildings,  Hables,  y^rds,  gardens,  orchards,  lands, 
tenements,  meadows,  pafturcs,  feedings,  commons,  woods,  un- 
derwoods, ways,  waters,  watercourfes,  fifliings,  privileges,  pro- 
fits, eafements,  commodities,  advantages,  emoluments,,  heredi- 
taments, and  appurtenances  whatfoever  to  the  faid  capital  mcf- 
fuage  and  farm  belonging  or  appertaiiiing,  or  with  the  fame  ufed 
or  enjoyed,  or  accepted,  reputed,  taken  or  known,  as  part. 
.  parcel,  or  member  thereof,  or  as  belongfingto  theiame  or  any 
part  thereof;  and  the  reverfion  and  reverfions,  remainder  and 
remainders,  yearly  and  other  rents,  ifTues,  and  profits  thereof* 

llahendum,  ftnd  of  every  part  and  parcel  thereof :  "Co  t)abe  anl>  tO  l^Vt^  the 
faid  capital  mefTuage,  lands,  tenements,  hereditaments,  and  all 
and  fingular  Other  the  prcmifes  hcrein-bcfore  mentioned  or  in- 
tended to  be  bargained  and  fold,  and  every  part  and  parcel  there- 
of, with  their  and  every  of  thefr  rights,  members,  and  appur- 

'  tenanccs, 
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tenances.  unto  the  faid  David  Edwards  and  Francis  Golding,    N.^.  II. 
their  executors*  admintilraiors^  and  afligns*  from  the  day  next  ui  .i^  %^ 
before  the  day  of  the  date^of  thefe  prefents*  for  and  during, 
and  unto  the  full  end  and  term  of«  one  whole  year  from  thence 
next  enfuing  and  fully  to  be  completed  and  ended :  IpielOtng  and  KtHtwdttm 
paying  therefore  unto  the  faid  Abraham  Barker,  and  Cecilia  his 
.wife,  and  their  heirs  and  afligns,  the  yearly  rent  of  one  pepper* 
corn  at  the  expiration  of  the  faid  term,  if  the  fame  (ball  be  law- 
fully demanded  :  Co  t(^  llltfllt  and  purpofe,  that,  by  virtue  of  lateat. 
theie  prefents,  and  of  the  ftatute  for  trausfernng  ufes  into  poC- 
feflion,  the  faid  David  Edwards  and  Francis  Go) ding  may  be  ia 
the  adtual  poffeflion  of  the  premifes,  and  be  thereby  enabled  to 
take  and  accept  a  grant-  and  releafe  of  the  freehold,  rcverfion, 
and  inheritance  of  the   fame  premifes,   and  of  ty^ry  part  and 
parcel  thereof,  to  them,    their  heirs,  and  afligns ;   to   the  ufes 
'  and  upon  the  trufts,  thereof  to  be  declared  by  another  indenture, 
intended  to  bear  date  the  next  day  after  tlie  day   of  the  date 
hereof.     Jja  iBiCneb  whereof  the  parties  to  thefe  prefents  their  Cooclufioii. 
hands  and  feals  have  fubfcribed  aad  fet,  the  day  and  year  firA 
abovewrjtten. 

Sealed,  and  delivered,  being 

£rft  duly  ftamped,  in  the  Abraham  Barker.  (L.  S.) 

prefence  of  ^  Cecilia  Barker.       ?L.  S.) 

George  Carter.  David  Edwards.      (L.  S,) 

William  Browne.  Francis  Golding.     (L.  S>) 


§•2.      D^/^  of  RlLSASB. 

Ctrf0  JnlMlltttre  of  £ve  parts,  made  the  fourth  day  of  Sep-  Piemlfa 
tember,  in  the  twenty-firft  year  of  the  reign  of  our  fovereign 
lord  GfioacE  the  fecond  by  the  grace  of  God  king  of  Great 
Britain,  France,  and  Ireland,  defender  of  the  faith,  and  fo 
forth,  and  in  the  year  of  our  Lord  one  thoufand,  fevcn  hundred," 
and.  forty.feven,  between  Abraham  Barker  gf  Dale  Hall  in 
the  county  of  Norfolk,  efquire,  and  Cecilia  his  wife,  of  the 
firil  part;  David  Edwards  of  Lincoln's  Inn  in  the  county  of 
Middlefex,  efquire,  executor  of  the  laft  will  and  teftament  of 
Lewis  Edwards  of  Cowbrid^e  in  the  county  of  Glamorgan, 
gentleman,  his  late  father,  deceafed,  and  Francis  Golding  of 
the  city  of  Norwich,  clerk,  of  the  fecond  part ;  Charles  Browne 
.  of  En^one  in  the  county  of  Oxford,  gentleman,  and  Richard 
Moore  of  the  city  of  Briftol,  merchant,  of  the  third  part ;  John  PartiM. 
Barker,  efquire.  Ton  and  heir  apparent  of  the  iaid  Abraham  Bar- 
ker, of  the  fourth  part;  and  Katherine  Edwards,  fpinfler,  pne 
of  the  fillers  of  the  faid  David  Edwards,  of  the  fifth  paru 
tSU)iXtt§  a  marriage  is  intended,  by  the  pemifiion  of  God,  to 

Sf  3  be 
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N*.  II.  be  fhortly  had  and  folemnized  between  the  faid  John  Barker  aad 
Katherine  Edwards  !  |)olll  tlfia  Jlnlientorc  Mtttitti^,  that  in 
confideration  of  the  faid  intended  mariiage»  and  ot  the  fum  of 
five  thoofand  pounds,  of  good  and  lawful  money  of  Great  Bri- 
tainj  to  the  faid  Abraham  Barker,  (by  and  with  the  confent  aod 
agreement  of  .the  faid  John  Barker,  and  Katherine  Edwards, 
teftified  by  their  being  parties  to,  and  their  Icaling  and  delivery 
of,  thefe  prefents,)  by  the  faid  David  Edwards  in  hand  paid  at 
or  before  the  enfealing  and  delivery  hereof,  being  the  marria^ 
portion  of  the  faid  Katherine  Edwards,  bequeadbed  to  her  bj 
the  lail  will  and  teftament  of  the  faid  Lewis  Edwards,  her  late 
father,  deceafed;  the  receipt  and  payment  whereof  the  bii 
Abraham  Barker  doth  hereby  acknowlege,  and  thereof,  and 
of  every  part  and  parcel  thereof,  they  the  iSLid  Abraham  Barker, 
John  Barker,  and  Katherine  Edwards,  do,  and  each  of  them 
doth,  releafe,  acquit,  and  difcharge  the  faid  David  Edwards, 
his  executors,  and  adminiibators,  for  ever  by  thefe  prefents: 
'  and  for  providing  a  competent  jointure  and  provifion  of  nain- 
tenance  for  the  laid  Katherine  Edwards,  in  cafe  ftie  (hall,  after 
the  faid  intended  marriage  had,  furvive  and  overlive  the  faid  joho 
Barker  her  intended  hufband :  and  for  fettling  and  afliiring  the 
*  capital  meflbage,  lands,  tenements,  and  herediuments,  bereio- 
after  mentioned,  unto  fuch  ufes,  and  upon  fuch  trafts,  as  are 
hereinafter  exprefTed  and  declared  :  and  for  and  in  confideratioo 
of  the  fum  of  Eve  (hillings  of  lawful  money  of  Great  BritaiD 
to  the  faid  Abraham  Barker  and  Cecilia  his  wife  in  hand  paid 
by  the  faid  David  Edwards  and  Francis  Golding«  and  of  tea 
Ihtllings  of  like  lawful  money  ^o  them  alfo  in  hand  paid  by  tU 
faid  Charles  Browne  and  Richard  More,  at  or  before  the  eiifeai- 
ing  and  delivery  hereof,  (the  feveral  receips  whereof  are  hcreb/ 
relpeftiveiy  acknowleged,)  they  the  faid  Abraham  Barker  a&d 
Releafe.  Cecilia  his  wife,  ^abe,  and  each  of  them  hath,  granted,  bar- 
gained, fold,  releafed,  and  confirmed,  and  by  thefe  prefents  do, 
I  and  each  of  them  doth,  grant,  bargain,  fell,  releafe,  and  con- 
firm unto  the  faid  David  Edwards  and  Francis  Golding,  their 
heirs  and  afiigns,  911  that  the  capital  mefluage  called  Dale  Hall, 
in  the  pari(h  of  Dale  in  the  faid  counter  of  Norfolk,  wherein 
the  faid  Abraham  Barker  and  Cecilia  hu  wife  now  dwell,  aod 
all  thofe  their  lands  in  the  faid  parifh  of  Dale  called  or  known 
by  the  name  of  Wilfon*s  farm,  containing  by  eftimation  fire 
hundred  and  forty  acres,  be  the  fame  more  or  lefs,  together  with 
all  and  fingular  h6ufes,  dovehoafes,  bams,  buildings,  (labiei, 
yards,  gardens,  orchards,  lands,  tenements,  meadows,  paftart*, 
feedings,  commons,  woods,  underwoods,  ways,  waters,  water- 
courfes,  fifhings,  privileges,  profits,  eafements,  commodities, 
advantages,  emoluments,  hereditaments,  and  appurtenances 
whatfoever  to  the  faid  capital  mefTuage  and  farm  belonging  or 
appertaining*  or  with  the  fame  ufed  or  enjoyed,  or  accepted, 
reputed,  takeni  or  known«  as  fzn,  parcel^  or  member  thereof, 

or 


Parcels* 


A*  P   P   E    N    D    I   X.  V 

or  as  belonging  to  the  fame  or  any  part  thereof;  (all  which  faid    N*.  H. 
premifes  are  now  in  the  adual  poiTeinon  of  the  faid  David  Ed-  ^    ^y     yJ 
wards  and  Francis  Golding,  by  virtue  of  a  bargain  and  fale  to  Mention  of 
them  thereof  made  by  the  iaid  Abraham  Barker  and  Cecilia  his  ^^e*'«»n«* 
wife  for  one  whole  year,  in  confidcration  of  five  (hillings  to  them 
paid  by  the  faid  David  Edwards  and  Francis  Golding»  in  and 
by  one  indenture  bearing  date  the  day  next  before  the  day  of 
the  date  hereof,  and  by  force  of  the  ftatute  for  transferring  ufea 
into  poffeiEon ;)  and  the  reversion  and  rcverfions,  remainder  and 
remainders,  yearly  and  other  rents,  iffues  and  profits  thereof, 
and  every  part  and  parcel  thereof,  and  alfo  all  the  eftate,  right, 
title,  intered,   trull,    property,  claim,  and  demand  whatfoever, 
both  at  law  and  in  equity,  of  them  the  faid  Abraham  Barker, 
and  Cecilia  his  wife,  in,  to,  or  out  of  the  faid  capical  me/Fuage, 
lands,   tenements,  hereditaments,  and  premifes :  Co  \}&!tz  ani)  Hahendum. 
to  bolll  the  faid  capital  meffuage,  lands,  tenements,    heredi- 
taments,  and  all  and  Angular  other  the  premifes  herein-before 
nentiooed  to  be  hereby  granted   and  releai'ed,  with  their  and 
every  of  their  appurtenances,  unto  the  faid  David  Edwards  and 
Francis  Golding,  tjieir  heirs  and  alfigns,  to  fuch  ufes,  upon  fuch 
trails,  and  to  and  for  fuch  intents  and  purpofes  as  are  hereinafter 
mentioned,  expreffed,  and  declared,  of  and  concerning  the  fame  : 
that  is  to  fay,  to  the  ufe  and  behoof  of  the  faid  Abraham  Bar-  Totheufe 
ker,  and  Cecilia  his  wife,  according  to  their  feveral  and  refpec-  of  the  grant. 
tive  eftates  and  interelh  therein,  at  the  time  of,  or  immedi-  °/*  '•''  »»*«■- 
ately  before,  the  execution  of  thefe  prefents,   until  the  folem-  "*^' 
nization  of  the  faid  intended  marriage  :  and  from  and  after  the  Then  of  ihe 
folcmnization  thereof,  to  the   ufe  and  behoof  of  the  faid  John  bun>aod  for 
Barker,  for  and  during  the  term  of  his  natural  life ;    without  ^»^f»A« 
impeachment  of  or  for  any  manner  of  wafte  :  and  from  and  after  R^a|„jgy 
the  determination  of  that  edate,  then  to  the  ufe  of  the  faid  Da-  t^trufteesto 
vid  Edwards  and  Francis  Golding,  and  their  heirs,  daring  the  picierve 
\^c  of  the  faid  John  Barker,  upon  truft  to  fupport  and  prefer ve  contingent 
the  contingent   ufes  and  eflates  hereinafter  United  from   being  'cnuindeu: 
defeated  and  dedroyed,  and  for  that  purpoie  to  make  entries,  or 
bring  actions,  as  the  cafe  (hall  require ;  but  neverthelefs  to  per« 
mit  and  fuffer  the  faid  John  Barker,  and  his  afiigns,  during  his 
Hfe,  to  receive  and  take  the  rents  and  profits  thereof,  and  pf 
every  part  thereof,  to  and  for  his  and  their  own  ufe  and  benefit : 
and  from  and  after  the  deceafe  of  the  faid  John  Barker,  then  to  Remafni^r 
the  ufe  and  behoof  of  the  faid  Kntherine  Edwards,  his  intended  t6  the  wi/e 
wife,  for  and  during  the  term  of  her  natural  life,  for  her  join-  for  life,  for 
ture,  and  in  lieu,  bar,  and  fatisfadtion  of  her  dower  and  thirds  j^'J;'**'"?*'** 
at  common  law,  which  flie  can  or  may  have  or  claim,  of,  in,  ^o^J.^ 
to,  or  out  of,  all,  and  every,  or  any,  of  the  lands,  tenements. 
and  hereditaments,   whereof  or  wherein  the   faid   John.  Barker 
now  is,  or  at  any  time  or  times  hereafter  during  the  coverture  be- 
tween ^lem  (hail  b^  feifcd  of  any  eftau  of  freehold  or  inherit- 

S  f  4  ance  ; 
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}f^.  IT.  ance  :  and  from  and  after  the  deceafe  of  the  faid  Kicheraie  Ed« 
<  "r'  -^  wards,  or  other  fooner  determination  of  the  faid  eftate,  then  to 
Hemainder  the  ufe  and  behoof  of  the  faid  Charles  Broivoe  and  Richard 
^  A^^**-      More,  their  executors,  adminidrators,  and  aifigns,  for  and  dor- 

temi^^pon*  *"2>  *"^  "'^^P  ^^^  ^"^^  ^^^  *"^  term  of,  five  hundred  years  from 

trufts  after    thence  next  enfaing  and  fully  to  be  complete  and  ended,  without 

skcodoned :  impeachment  of  wafte  :  upon  fiich  trufls  neverthelefs,  and  to  acd 

for  fuch  intents  and  purpofes,  and  under  and  fubjed  to  fach  pro* 

vifoes  and  agreements,  as  are  hereinafieT  mentioned,  exprefied. 

Remainder •  and  declared  of  and  concerning  the  fame:  and  from  and  after 

^^T\h^^    ^^^         '  e^^^^tion,  or  other  fooner  determination  of  the  laid 

fonsofthc    te^'"  of  five  hundred  years,   and  fubje£i  thereunto,  to   the  nfc 

marriage  in  And  behoofof  the  firfl  fen  of  the  faid  John  Barker  on  the  body 

tail:  of  the  faid  Katherine  Edwards  his  intended  wife  to  be  begotten^ 

and  of  the  heirs  of  the  body  of  fuch  firfl  Ton  lawfully  iflbing ; 

and  for  default  of  fucb  ifTue,  then  to  ihe  ufe  and  behoof  of  tiie 

fecond,  third,  fourth,  fifth,  fixth,  fcventh,  eighth,  Sintb,  tenth, 

and  of  all  and  every  other  the  Ton  and  fons  of  the   faid  John 

Barker  on  the  body  of  the  faid  Katherine  Edwards  his  intended 

wife  to  be  begotten,  feverally,  fucceilively,  and  in   remainder, 

one  after  another,  as  they  and  every  of  them  fhall   be  in   (eni- 

ority  of  age  and  priority  of  birth,  and  of  the  feveral  and  re- 

fpedivc  heirs  of  the  body  and  bodies  'of  all  and  every  fuch  ^ 

and  fons  lawfully  iifuing ;    the  elder  of  fuch  fons,  and  the  heirs 

of  his  body  iiTuing,  being  always  to  be  preferred  and  to  take 

before   the  younger  of  fuch  fons»  and  the  heirs  of  his  or  their 

Hemiinder   body  or  bodies  ilTuing*;  and  for  default  of  fuch  iffue,  then  to  the 

dUu  hte       ^^^  ^"^  behoof  of  all  and  every  the  daughter  and  daughters  of 

^       '    the  faid  John  Barker  on  the  body  of  the  faid  Katherine  Edwards 

M  tenants  in  },is  intended  wife  to  be  begotten,  to  be  equally  divided  between 

^°^J^'^* '°  them,  (if  more  than  one,)  (hare  and  (hare  atike,  as  tenants  in 

common  and  not  as  joint- tenants,  and  of  the  feveral    and  re- 

fpedlive  heirs  of  the   body  and  bodies  of  all  and  every  fach 

^*"*'"<^**'   daughter  and  daughters  lawfully  ifiuing  :  and  for  default  of  fach 

bandlfttaii'  ^^"^'  ^^"*  ^°  '^^  ^^^  ^^^  behocf  of  the  heirs  of  the  body  of 
Remainder'  ^^^   the  faid  John  Barker  lawfully  iiTuing:  and  for  delaolt  of 
to  the  huf.   fuch  heirs,  then  to  the  ufe  and  behoof  of  the  faid  Cecilia,  the 
band's  mo-   wife  of  the  faid  Abraham  Barker,  and  of  her  heirs  and  affigns 
The*"  ^^*    for  ever.     9nll  as  to,  for,  and  concerning  the  term  of  five  hon- 
the  term       "'^^^  years  herein  before  limited  to  the  faid  Charles  Browne  and 
declared  j      Richard  More,  their  executors,  adminiilrators,  and  affigns,  as 
aforefaid,  it  is  hereby  declared  and  agreed  by  and  between  all 
the  faid  parties  to  thefe  prefents,  that  the  fame  is  fo  limited  to 
them  upon  the  trulls,  and  to  and  for  the  intents  and  purpofes, 
and  under  and  fubjedt  to  the  provifoes  and  agreemonts,  herein- 
after mentioned,   exprefifed,  and  declared,    of  and  concerning 
the  fame :  that  is  to  fay,  in  cafe  there  (hall  be  an  eldeft  or  only 
foD  and  one  or  more  othei*  child  or  chiid^c^  pf  th^  iaid  John  Bar* 

ker^ 
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ker,  on  the  body  of^the  faid  Kathcrine  his  intended  wife,  to  he    N*.  If. 
begotten,  then  upon  p-oft  that  thsy  the  f;ud  Charles  firowne  and  ^   •  '}   '  •* 
Richard   More,    their  executors,  adminiftrators,  and  ailigns,  by  ^  raijepof. 
falc  or  mortgage  of  the  faid  term  of  five  hundred  years,  or  by  ^Qy^^  ' 
fuch  other  ways  and  means  as  they  or  the  furvivor  of  them,  pr  chilioa, 
the  executors  or.  admin idrators  of  fuch  furvivor,  (hall  think  fit, 
ihall  and  do  raife  *and  levy,  or  borrow  and  take  up  at  intereK, 
the  fum  of  four  thoufand  pounds  cf  lawful  money  of  Great  Bri- 
tain, for  the  portion  or  portions  of  fuch  other  child  and  children, 
(befides  the  eldefl  or  only  fon)   as  aforefaid,  to  be  equally  di* 
.  vided  between  them  (if  more  than  one)  (hare  and  (hare  alike ;  payable  at 
the  portion  or  portions  of  fuch  of  them  as  Ihali  be  a  fon  or  fons  €«*»*«    , 
.  to  be  paid  at  his  or  their  refpedlive  age  or  ages  of  twenty-one  '""*•* 
years ;  and  the  portion  or  portions  of  fuch  of  them  as  fhall  be 
a  daughter  or  daughters  to  be  paid  at  her  or  their  refpeflive  age 
or  ages  of  twenty -one  years,  or  d^y  or  days  of  marriage,  which 
ihall  iiril  happen.     And  upon  this  further  trufl,  that  in  the  mean  withmain- 
time  and  until  the  iame  portions  fhall  become  payable  as  afore-  Penance  at 
faid,  the  faid  Charles  Browne  and  Richard  More,  their  execu-  ^**'"^<>'' 
tors,  adminiflrators,    and  afligns,    fhall  and  do,  by  and  out  of    ^'^ ""  * 
the  rents,  ifliies,  and  profits  of  the  premifes  aforefaid,  raife  and 
levy  fuch  competent  yearly  fum  and  fums  of  money  for  the  main- 
tenance  and  education  of  fuch  child  or  children,  as  ihall  not 
exceed  in  the  whole  the  intereH  of  their  refpedive  portions  after 
the  rate  of  four  pounds  in  the  hindred  yearly.     )&robiDe.Il  al-  and  benefit 
ways,  that  in  cafe  any  of  the  fame  children  fhall  happen  to  die  of /umt «• 
before  his,  her,  or  their  portions  fhall  become  payable  as  afore-  ^^' 
faid,  then  the  portion  or  portions  of  fuch  of  them  fo  dying  fhall 
go  and  be  paid  unto  and  be  equally  divided  among  the  furvivpr 
or  furvivors  of  them,  when  and  at  fuch  time  as  the  original  por- 
tion or  portions  of  fuch  furviving  child  or  children  fhall  become 
payable  as  aforefaid.      fSrobfDeD  alfo,  that  in  cafe  there  fliall  '^P^  fa<b 
be  no  fuch  child  or  children  of  the  faid  John  Barker  on  the  body  ^^'^' 
of  the  faid  Katherine  his  intended  wife  begotten,  befides  an  eldelt 
or  only  fon;    or  in  cafe  all  and  tvtry  fuch  child  or  children  or  if  ;ill  d'le 
fhall  happen  to  die  before  all  or  any  of  their  faid  portions  Hull 
become  due  and  payable  as  aforefaid  ;  or  in  cafe  the  faid  por-  or  if  die 
tions,  and  alfo  fuch  maintenance  as  aforefaid,  fhall  by  the  faid  portioMbs 
Charles  Browne  and  Richard  More,  their  executors,  adminiftra-  '*'^«^« 
tors,  or  afiigns,  be  raifed  and  levied  by  any  of  the  ways  and 
means  in  that  behalf  afore-mentioned  ;  or  in  cafe  of  the  fame  by  or  paid, 
fuch  perfon  or  perfons  as  fhall  for  the  time  being  be  next  in  re- 
verfion  or  remainder  of  the  fame  premifes  expedlant  upon  tbe 
faid  term  of  five  hundred  years,  fhall  be  paid,  9r  well  and  du)y  orfecuredbj 
fecared  to  be  paid,  according  to  the  true  intent  and  meaning  the  peribn 
of  thefe  prefents ;  then  and  in  any  of  the  faid  cafes,  and  at  all  '^V  ''^  '^* 
times  thenceforth,  the  faid  term  of  five  hundred  years,  or  fo  much  SJ!*'*^^' 
thereof  as  fhall  remain  unfold  or  undifpofed  of  for  the  purpofes  of  the  i^ 
aforefaid,  fhall  ceafe,  determine,  and  be  utterly  void  to  all  intents  toccafe. 

and 
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K^  rr     ^"^  purpofes,  any  thing  herein  contained  to  the  contrary  thereof 
~^.*_  '  ■  in  any  wife  notwithdanding.      ^roblDeH  alfo,  and  it  is  hereby 
CondUjon     ^^^^^  declared  and  agreed  by  and  between  all  the  (aid parifs 
that  the  ufes  ^  xhe{e  prefents,  that  in  cafe  the  faid  Abraham  Barker  or  Ce- 
asdeftites    cilia  his  wife,  at  any  tine  during  their  lives,  or  the  life  of  the 
kereby         furvivor  of  them,  with  the  approbation  of  the  faid  David  Ed- 
granted  fhall  ^^^3  and   Francis    Golding,  or  the  furvivor  of  them,  or  the 
^^*  '  ^  executors  and  adminiftrators  of  fuch  furvivor,  (hall  fettle,  convey, 
other  lands   ^^^  zffvLTC  Other  lands  and  tenements  of  an  eflate  ot  inheritaiice 
of  equal       in  fee-(imple,  in  po(reflion,  in  fome  convenient  place  or  places 
value  in  re-   within  the  realm  of  England,  of  equal  or  better  value  than  the 
'^'"P"^'^*    faid  capital  meflfuage,  lands,  tenements,  hereditaments  and  prc- 
mifes,  hereby  granted  and  releafed,  and  in  lieu  and  rccompenie 
thereof,  unto  and  for  fuch  and  the  like  ufes,  intents,  and  pm- 
pofes,  and  upon  fuch  and  the  like  trufts,  as  the  faid  cap.tal  mef- 
fuage,  lands,  tenements,  hereditaments,  and  premifes  are  hereby 
fettled  and  afTured  unto  and  npon,  then  and  in  fuch  cafe,  and 
at  all  times  from  thenceforth,   all  and  every  the  ufe  and  nfes, 
truft  and  trufls,  edate  and  elbtes  herein  before   limited;  ex- 
pre(red,  and  declared  of  or  concerning  the  fame,   (hall  ceafe, 
determine,  and  be  utterly  void  to  all  intents  and  purpofes ;  and 
the    fame   capital   me(ruage,    lands,   tenements,    hercditamcDtJ, 
and  premifes,  (hall  from  thenceforth  remain  and  be  to  and  for 
the  only  proper  ufe  and  behoof  of  the  faid  Abraham  Barker  or 
Cecilia  his  wife,  or  the  furvivor  of  them,  fo  fettling,  conveyirj, 
and  afTuring  fuch  other  lands  and  tenements  as  aforefaid,  and  of 
his  or  her  heirs  and  affigns  for  ever:  and  to  and  fbr  no  otSer 
ufe,  intent,  or  purpofe  whatfocver ;  any  thing  herein  contained 
Covenant  to  to  the  Contrary  thereof  in  any  wife  notwithftanding.     3lUl»  for 
levy  a  6ne.    the  conliderations  aforefaid,  and  for  barring  all  eftates  tail,  and 
all  remainders   or  reverfions  thereupon  expectant  or  depending, 
if  any  be   now  fubfiHing   and  unbarred   or   otherwi(c   undctcr- 
minded,  of  and  in  the  laid  capital  me(ruage,  lands,  tenemcnrs 
hereditaments,   and    premifes,   hereby  granted  and  releafed,  o: 
mentioned  to  be  hereby  granted  and  releafed,  or  any  of  them, 
or  any  part  thereof,  the  faid  Abraham  Barker  for  himfelf  ard 
the  faid  Cecilia  his  wife,  his  and  her  heirs,  executors,  and  ad- 
niiniilrators,  and   the   faid   John  Barker  for  himfelf,    his  heirf, 
executors,  and   adminidrators,  do,  and  each  of  them  doth,  re- 
ipedively  covenant,   promife,  and  grant,   to  and  with   the  faid 
David  Edwards  and  Francis  Golding,  their  heirs,  executors,  nnd 
adminiftrators,   by  thefe   prcfents,   that    they  the  faid  Abraham 
Barker  and  Cecilia  his  wife,  and  Jolm  Barker,  fliall  and  wil'.. 
at  the  coits  and  charges   of  the  faid  Abraham    Barker,   before 
the  end  of  Michaelmas  term  next  enfuing  the  dace  hereofi  ac> 
knowlege  and  levy,  before  his  majefty's  juflices  of  the  court  d 
ccmimon  pleas  at  Weftminder,  one  or  more  fine  or  fines.  Jar  ^;|- 
nizance  de  droits  come  ceo,  ifc.  with  proclamations  according  to 
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the  form  of  the  ftatutes  in  that  cafe  made  and  provided,  and  the    j^^  ||^ 
ufual  courfe  of  fines  in  fuch  cafes  accaftomed*  onto  the  faid  Da-  .     -_-  *j 
vid  Edwardsj  and  his  heirs,  of  the  faid  capital  meiTuage,  lands,         *     ~ 
tenements,  hereditaments,   and  premifes,  by  fuch  apt  and  con- 
venient  names,  quantities,  qoalities,  number  of  acres,  and  other 
defcriptions  to  afceruin  the  fame,  as   fiiall  be  thought  meet^ 
which  faid  fine  or  fines,  fo  as  aforefaid,  or  in  any  other  manner 
levied  and  acknowleged,  or  to  be  levied  and  acknowleged,  fiiall 
be  and  enure,  and  (hall  be  adjudged,  deemed,  conftrued,  and 
taken,  and  (o  are  and   were  meant  and   intended,   to  be  and 
enure,  and  are  hereby  declared  by  all  the  faid  parties  to  theie 
prefents  to  be  and  enure,  to  the  ufe  and  behoof  of  the  faid  Da- 
vid Edwards,  and  his  heirs  aod  aifigns ;  lo  the  intent  and  pttr- 
pofe  that  the  faid  David  Edwards  may,  by  virtue  of  the  faid 
fine  or  fines  fo  covenanted  and,  agreed  to  be  levied  as  aforefaid, 
be  and  become  perfed  tenant  of  the  freehold  of  the  faid  capiul  in  order  c» 
mcfTuage,  lands,   tenements,  hereditaments,  and   all  other  the  >n«ke  a  te. 
premifes,  to  the  end  that  one  or  more  good  and  perfeft  common  "*"*  ***  *• 
recovery  or  recoveries  may  be  thereof  had  and  fufi^red,  in  fuch  {'J^^^jjjj?** 
manner  as  is  hereinafter  for  that  purpole  mentioned.     And  it  is  my  be 
hereby  declared  and  agreed  by  and  between  all  the  faid  parties  fulTcicd  § 
to  thefe  prefents,  that  it  ihall  and  may  be  lawful  to  and  for  the 
faid  Francis  Golding,  at  the  cods  and  charges  of  the  faid  Abra« 
ham  Barker,  before  the  end  of  Michaelmas  term  next  enfuing 
the  date  hereof,  lo  fue  forth  and  profecute  out  of  his  majefty's 
high  court  of  chancery  one  or  more  writ  or  writs  of  entry y2fr  ii/'- 
feifin  in  le  poft,   returnable  before  his  majelly's  juflices  of  the 
court  of  common  pleas  at  Weftminder,  thereby  demanding  by 
apt  and  convenient    names,    quantities,    qualities,    number    of 
acres,  and  otlier  defcriptions,  the  faid  capital  mefluage,  lands* 
tenements,  hereditaments,  and  premifes,  again  ft  the  (aid  David 
Edwards ;    to  which   fai  1  writ,  or  writs,  of  entry  he  the  faid    . 
David  Edwards  fhall   appear  gratis^  either  in  his  own  proper 
perfon,  or  by  his  attorney  thereto  lawfully  authorized,  and  vouch 
over  to  warranty  the  faid  Abraham  Barker,  and  Cecilia  his  wife, 
and  John  Barker ;  who  fliall  alfo  gratis  appear  in  their  proper 
perfbns,  or  by  their    attorney  or    attorneys,  thereto   lawfully 
authorized,  and  enter  into  the  warranty,  and  vouch  over  to  war- 
ranty the  common  vouchee  of  the  fame  court ;   who  fliall  alfo 
appear,  and  after  imparlance  (hall  make  default :  fo  as  judgment 
ihall  and  may  be  thereupon  had  and  given  for  the  faid  Francis 
Golding,  to  recover  the  faid  capital  meffuage,  lands,  tenements* 
hereditaments,  and  premifes,  againft  the  faid  David  Edwards* 
and  for  him  to  recover  in  value  againft  the  faid  Abraham  Barker, 
and  Cecilia  his  wife,  and  John  Barker,  and  for  them  to  recover 
in  value  againft  the  faid  common  vouchee,  and   that  execution 
ihall  and  may  be  thereupon  awarded  and  had  accordingly,  and 
«U  and  every  other  zO,  and  thing  be  done  and  executed,  needful 

and 
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N®.  II.    ^^^  reqaifitc  for  the  fuffering  and  perfcfling  of  Aich  commoa 
*  •-!-  '   '_j  recovery  or  recoveries,  with  voadiers  as  afocefaid.      And  it  is 

hereby  further  declared  and  agreed  by  and  between  all  the  (aid 

tocttiut       parties  to  thefe  prefents,  that  immediately  from  and    after  the 
fuffering  and  pcrfoding  of  the  faid  recovery  or  recoveries,  fo  as 
aforefaid,   or  in  any  other  manner,  or   at  any  other  time  or 
times,  faffered  or  to  be  fufFered,  as  well  thefe  prefcnts  and  ths 
alTurance  hereby  made,  and  the  faid  fine  or  fines  fo  covenanted 
to  be  levied  as  aforefaid,  as  alfo  the  fajd  recovery  or  recoveries, 
and   alfo  all  and  every  other  fine  or  fines,  recovery  and  reco- 
veries, conveyances,  and  aiTurances  in  the  law  whatfoever  here> 
tofore  had,    made,  levied,  fafFered,  or  executed,   or   hereafter 
to  be  had,  made,  levied,  fuifered,  or  executed,  of  the  (aid  ca- 
pital  mefTuage,  lands,  tenements,  hereditaments,  and  premifcs, 
or  any  of  them,  or  any  part  thereof,  by  and  between   the  f^id 
parties  to  thefe  prefents  or  any  of  them,  or  whereunto  they  or 
any  of  them  are  or  ihall  be  parties  or  privies,  (hall  be  and  enure, 
and  (hall  be  adjudged,  deemed,  condrued,  and  taken,    and  (o 
are  and  were  meant  and  intended,  to  l^e  and  enure,  and  the  re- 
coveror  or  recoverors  in  the  faid  recovery  or  recoveries  nameii 
or  to  be  named,  and  his  or  their  heirs,  (hall  (land  and  be  feifed 
of  the  faid  capital  mefiTuage,  lands,  tenements,   hereditaments, 
to  tke  pre-    ^^^  premifes,  and  of  every  part  and  parcel  thereof,  to  the  uie«. 
ceding  ttfet  Upon  the  truds,  and  to  and  for  the  intents  and  purpofes,  and 
in  cbiidecd.  under  and  fubjefl  to  the  provifoes,  limitations,  and  agree mcnt;, 
herein-before  mentioned,  expre(red,  and  declared,  of    and  cor- 
'Other  cove,  cerning  the  fame.     3ntl  the  faid  Abraham  Barker,  party  here- 
aaotsi         onto,  doth  hereby  for  himfclf,  his  heirs,  executors,  and  adsii- 
niftrators,  further  covenant,  promife,  grant  and  agree,    to  ar«d 
with  the  faid  David  Edwards  and  Francis  Golding,  their   hein, 
executors,  and  adminiflrators,  in   manner  and  form  folloising; 
forqujeten- ^^^^' ^^  ^'y*  ^^^^  ^^  ^^^^  capital  mefiuage,  lands,  tenement, 
ioyment,  *  hereditaments,  jind  premifes,  (hall  and  may  at  all  times  hercafier 
remain,  continue,  and  be,   to  and  for  the  ufes  and  porpcfei, 
upon  the  trufts,  and  under  and  fubje6l  to  the  provifoes,  limita- 
tions,  and  agreements,  herein-before  mentioned,  expreded  and 
declared,  of  and  concerning  the  fame ;  and  (hall  and   may  be 
peaceably    and  quietly    had,    held,    and  enjoyed   accordingly, 
without  atiy  lawful  let  or  inter rupuon  of  or  by  the  faid  Abrahani 
Barker  or  Cecilia  his  wife,  parties  hereunto,  his  or  her  heirs  cr 
aifigns,  or  of  or  by  any  other  perfon  or  perfons  lawfully  claim- 
sng  or  to  claim  from,  by,  or  under,  or  in  truft  for  him,    her, 
them,  or  any  of  them  ;  or  from,  by,  or  under  his  or  her  ancef- 
.     f  tors,  or  any  of  them  ;  and  (hall  fo  remain,  condnue,   and    be, 

incuinh"      free  and  clear,  and  freely  and  clearly  acquitted,  exonerated,  arr 
branccs}       difcharged,  or  otherwife,  by  the  faid  Abraham  Barker,  or  CJccil:^ 
his  wife,  parties  hereunto,  his  or  her  heirs,  executors,  or  adra:- 
niftrators,  well  and  fufiiciently  iaved,  defended,  kept  harmlcff. 
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and  indemniiied  of,  from,  and  againd  all  former  and  other  gifts,    UO,  II. 

frantsj  bargains.  Tales,  leafes,  mortgages,  eftates,  titles,  trou*  t-  ■y  'iJ 
les,  charges,  and  incumbrances  whatfoever,  had,  made,  done, 
committecC  occffioned,  or  fuffered,  or  to  be  had,  made,  done,' 
committed,  occafioned,  or  fuffered,  by  the  faid  Abraham  Bar- 
ker, or  Cecilia  his  wife,  or  by  his  or  her  anceftors,  or  any  of 
ihcm,  or  by  his,  her,  their,  or  any  of  their  ad,  mean?,  aflent, 
confent,  or  procurement :  9ntl  tltOiect^et  that  he  the  faid  Abra-  Md  for  fta-^ 
ham  Barker,  and  Cecilia  his  wife,  parties  hereunto,  and  hi»^*^*^'" 
or  her  heirs,  and  all  other  perfoiis  having  or  lawfully  claiming,  *'^^' 
or  which  Ihall  or  may  have  or  lawfully  claim,  any  ellate,  right, 
title,  trufl,  or  inrerefl,  at  law  or  in  equity,  of,  in,  to,  or  out 
of  the  faid  capital  mefluage,  lands,  tenements,  hereditaments^ 
and  premife's  or  any  of  them,  or  any  part  thereof,  by  or  under 
or  in  trull  for  him,  her,  them,  or  any  of  them,  or  by  or  under 
his  or  her  anceflors  or  any  of  them,  (hall  and  will  from  time  to 
time,  and  at  all  times  hereafter,  upon  every  reafonable  requeft, 
and  at  the  cofts  and  charges,  of  the  faid  David  Edwards  and 
Francis  Golding,  or  either  of  them,  their  or  either  of  their 
heirs,  executors,  or  adminiftrators,  make,  do,  and  execute,  or 
caufe  to  be  made,  done,  and  executed,  all  fuch  further  and 
other  lawful  and  reafonable  ^ds,  deeds,  conveyances,  and  afTur- 
ances  in  the  law  whatfoever,  for  the  further,  better,  more  per- 
fedt,  and  abfolute  granting,  conveying,  fetding,  and  afluring 
of  the  fame  capital  melTuage,  lands,  tenements,  hereditaments^ 
and  premifes,  to  and  for  the  ufes  and  purpofes,  upon  the  trufts, 
and  under  and  fubjedl  to  the  provifoes,  limitations,  and  agree- 
ments herein  before  mentioned,  expreffed,  and  declared,  ot  and 
concerning  the  fame,  as  by  the  faid  David  Edwards  and  Francis 
Golding,  or  either  of  them,  their  or  either  of  their  heirs,  execu- 
tors, or  adminiHrators,  or  their  or  any  of  their  couofel  learned 
in  the  law,  (hall  be  reafonably  advifed,  devifed,  or  required :  *(b 
as  fuch  farther  afTurances  contain  in  them  no  further  or  other 
warranty  or  covenants  than  againll  the  perfon  or  perfons,  his, 
her,  or  their  heirs,  who  (hall  make  or  do  the  fame ;  and  fo  as 
the  party  or  parties,  who  (hall  be  requeued  to  make  fuch  further 
affurances,  be  not  compelled  or  compellable,  for  making  or 
doing  thereof,  to  go  and  travel  above  five  miles  from  his, 
her,  or  their  then  rcfpedlive  dwellings,  or  places  of  abode. 
fi^rol^iBcD  laSl^y  and  it  is  hereby  further  declared  and  agreed  Power  of  re« 
by  and  between  all  the  parties  to  thcfe  prefcnts,  that  it  (hall  v«««»on* 
and  may  be  lawful  to  and  for  th?  faid  Abraham  Barker  and  Ce« 
cilia  his  wife,  John  Barker  aud  Katherine  his  intended  wife, 
and  David  Edwards,  at  any  time  or  times  hereafter,  during 
their  joint  lives,  by  any  writing  or  writings  under  their  refpcc- 
tive  hands  and  feals,  and  attelted  by  two  or  more  credible  wit- 
ncfTes,  to  revoke,  mnke  void,  alter,  or  change  all  and  every 
or  any  the  ufc  and  ufes,  eilate  and  eilates,  herein  and  hereby 

1  before 
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N^.  II«  before  Gmlted  ^nd  declared,  or  mentioned  or  intended  to  be  S« 
mited  and  declared,  of  and  in  the  capital  mefTuage,  lands,  te- 
nements^  hereditaments^  and  premifes  aforefaid,  or  of  and  io 
any  part  or  parcel  thereof,  and  to  declare  new  and  other  ufes  of 
the  fame,  or  of  any  part  or  parcel  thereof,  afty  thing  hereiii 
contained  to  the  contrary  thereof  in  any  wife  notwithSandlng. 
CflBcIuGoQ.  3(11  tottnef0  whereof  the  parties  to  thefe  prefents  their  hands  aod 
ieals  have  lubfcribed  and  fet«  the  day  and  ybar  firft  abo?e  writtn. 


Sealed,  and  delivered,  being 
£rft  duly  Hampcd,  in  the 
prcfcnce  of 

George  Carter. 
William  Browne. 


Abraham  Barker*  (L.  S.) 

Cecilia  Barker.  (L.  S.} 

David  Edwards.  (L.  S.) 

Francis  Gelding.  (L.  S.) 

Charles  Browne.  (L.  S.) 

Richard  More.  (L.  S.) 

John  Barker.  (L.  S.) 
Katherine  Edwards.  (L.  S.) 
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N^  ni. 

An  OsLiGATioN,   or  Bono,    with  Conditioic  for 

the  Payment  of  Money. 

l^iDO^  all  men  by  thefe  prefents,  that  I  David  EdvTEids 
^^  of  Lincoln's  Inn  in  the  coonty  of  Middlefex,  efqaire,  am 
held  and  firmly  bound  to  Abraham  Barker  of  Dale'  Hall  in  the 
county  of  Norfolk »  efquire,  in  ten  thoafand  pounds  of  lawful 
money  of  Great  Britain  to  be  paid  to  the  faid  Abraham  Bari 
ker»  er  his  certain  attorney,  executors,  adminiftrators,  or  af*^ 
iigns ;  for  which  payment  well  and  truly  to  be  made,  I  bind 
myiM,  my  heirs,  executors,  and  adminiftrators,  firmly  by  thefe 
prefents,  fealed  with  my  feal.  Dated  the  fourth  day  of  Sep* 
tember  in  the  twenty- firfl  year  of  the  reign  of  our  fovereign 
lord  George  the  fecond  by  the  grace  of  God  king  of  Grea( 
Britain,  France,  and  Ireland,  defender  of  the  faith,  and  fo 
forth,  and  in  the  year  of  our  Lord  one  thoufand,  feven  handred^ 
and  forty-feven. 

C|^  COnHttion  of  this  obligation  is  fuch,  that  if  the  above* 
bounden  David  Edwards,  his  ^  heirs,  executors,  or  adminiftra* 
tors»  do  and  ihall  well  and  truly  pay,  or  caufe  to  be  paid,  uhto 
the  above  named  Abraham  Barker,  his  executors,  adminidra^ 
tors,  or  afiigns,  the  full  fum  of  &vc  thoufand  pounds  of  lawful 
Britilh  money,  with  lawful  intereft  for  the  fame,  on  the  fourth 
day  of  March  next  enfuing  the  date  of  the  above  written  obli- 
gation, then  this  obligation  (hall  be  void  and  of  none  effedi,  or 
ielfe  ihall  be  and  remain  in  full  force  and  virtue* 

Scaled,  and  delivered,  being  David  Edwards.  (L.  S.) 

firft  duly  (lamped,  in  the 
prefence  of 

George  Carter. 

WiUiam  Browne. 


N^UL 
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N".  IV. 

'  jf  Fink  of  Lands  fur  Cognizance  de  Droit, 

come  ceo,  6f^, 

§•  I.    fTrit  tf  CfotMonti  cr  Praecipe. 

/KMt>Vk^9  the  fecond,  by  the  grace  of  God  of  Greit 
^^  Britain,  France,  and  Ireland  king,  defender  of  the  £mh» 
and  fo  forth,  to  the  fheriff  of  Norfolk,  greeting*  ConmiMld 
Abraham  Barker,  efquire,  and  Cecilia  his  wife,  and  John  Bariccr, 
efqnire,  that  juftly  and  without  delay  they  perform  to  Darid 
Edwards,  efqnire,  the  covenant  made  between  them  of  two 
Ineflaages,  two  gardens,  three  hundred  acres  of  land,  one  Imn* 
dred  acres  of  meadow,  two  hundred  acres  of  pafhire,  and  fifty 
iacres  of  wood,  with  the  appurtenances,  in  Dale;  and  onieis 
Hity  (hall  ib  do,  and  if  the  faid  David  fhall  give  you  fecority 
of  profecuting  his  claim,  then  fummon  by  good  'fnmmoncrs  eke 
laid  Abraham,  Cecilia,  and  John,  that  they  appear  before  oor 
juftices,  at  Weftminfter,  frcMn  the  day  of  St.  Michael  in  one 
month,  to  (hew  wherefore  they  have  not  done  it :  and  have  yon 
there  the  fummoners,  and  this  writ.  SttfttieCs  oarfelf  at  Weft- 
minfter  the  ninth  day  of  October,  in  the  twenty-firft  year  of  ov 
teign. 

Summoners  of  thel 
Sberiff^s      Pledges  of  7  John  Doe.  within  named  A-  I  John  Den;     . 

mum*        profecution.  3  Richard  Roe.      braham,    Cecilia,  T  Kichard  Feo. 

and  John,  J 

« 

{.2.     The  Licence  to  agree m 

Norfolk,  \  IDaMO  4BDtoarll0»  efquire,  gives  to  the  lord  the 
to  wit.  5  king  ten  marks,  for  licence  to  agree  with  Abra- 
ham  Barker,  efquire,  of  a  plea  of  covenant  of  two  mefTuages^ 
two  gardens,  three  hundred  acres  of  land,  one  hundred  acres  of 
tneadow,  two  hundred  acres  of  padure,  and  fifty  acres  of  wood, 
with  the  appurtenances,  in  Dale. 

^.3.     The  Concord • 

#tll)  t^e  agretment  in  (ucb,  to  wit,  that  the  aforefaid  Abra- 
ham, Cecilia,  and  John,  have  acknuwieged  the  aforefaid  teoe- 

ments» 
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munti^  wkb  Hie  t^partrfoa^ce^^  la  be  the  fij^t  of  him  the  faid  N^.  rv. 
David,  as.  ihofe  which  the  iaxt  David  hath  of  the  gift  of  the 
mfotetM  Abnhan^  Cecitia,  wtA  J^ha  r  and  thofe  «hey  have  re« 
jniM  and  quitted  chuniy  from  them  and  their  hetn,  to  the 
aibrefiud  David  and  his  heirs  iat  ever.  And  farther,  thte  fame 
Aimhani»  C6cilia«  HHd  Joh»j  hate  gramed,  for  themielves  and 
their  heirs,  that  they,  will  warraM  u^  the  afbrefitid  David,  and 
ftb  heirs,  the  afo^efaid  UmefHeHISi  with-  the  appHrteiiancesi 
il;^fift  ali  men  for  evcfr*  And  for  this  recogniti^,  remtfe, 
qait^laim,  warranty,  fine>  ajtfd  agi^enaent,  the  fidd  David  hatH 
given  to  the  find  Ateaham^  Cccilift,  and  Johp,  two  hundred 
pounds  ilerliag. 

f  f .    n/  Itofi,  vr  Mfifma^ 

Ifbrfakv  7  SetaMil  DevM  BdnHtfda^  efqtiSre,  cotttpTiiinaiif, 
to  wit.  J  aAd  Abrd^am-Barkerj^  efcpdre,  and  Ceeilk  hrs  wife, 
and  John  Barker,  efqaire,  deforciants^  of  two  mefltiageSy  twa 
gardens,  three  hondred  acres  of  land*  one  hundred  acres  of 
moadow,  two.hpndred  acres  of  pafture,  and  ifty  acres  of  wood, 
with  the  appurtenances,  in  D^e,  whereupon  a  plea  of  cove- 
nant was  fommoned  between  them :  to  wit,  that  the  faid  Abra«- 
haas,  CeeiHa,  and  John,  have  acknowleged  the  aforefaid  teie« 
naenta^  widi  the  anporteainces,  to  be  the  right  of  him  the  faid 
David^  as  thofe  which  the  faid  David  hath  of  the  gift  of  tho 
%SaithcA  Abraham^  CetBilitf,  and  John ;  and  tho(e  ^My  have  re-^ 
miM  and  quitted  daim,  from  them  and  their  heirs,  to  the  afore- 
faid  David  and  hb  heirs  for  ever.  And  further^  the  fame  Abra- 
hanf;  CeciliA,  and  ^ohn,  have  granted  for  themielves^  and  their 
heirs,  that  they  will  warrant  to  the  aforefaid  David,  and  fiis* 
heirs,  the  aforefaid  tenements,  with  the  appurtenances,  againft 
fltt  men  fdr  ever.  And*  for  this  recognition^  remife^  quk-chum, 
warramy,  fine,  and  agreement^  the  uiid  David  hath  given  ta 
the  faid  Abraham,  Cecilia,  and  John,  two  hundred  pounds' 
fterling. 

§.  J.     The  Foot,  Cbirogfapbi  cr  Indenturts  of  the  Fine. 

Norfolk,)  Vb{0  {0  ttie  final  agreement,  made  in  the  court 

to  wit.  )  of  the  lord  the  king  at  VVeftminfter,  from  the  day 
of  faint  Michael  in  one  month,  in  the  twenty-firft  year  of  the 
reign  of  the  lord  Georgk  the  fecond,  by  the  grace  of  God 
of  Great  Britain,  France,  and  Ireland,  king,  defender  of  the 
faith,  and  fo  forth,  before  John  Willes,  Thomas  Abney,  Thomas 
Burnet,  and  Thomas  Birch,  juftices,  and  other  faithful  fubjedls 
of  the  lord  the  king  then  there  prefent,  between  David  Edwards, 
ef<|infe»  comp-ainant,  and  Abrsham  Barker,  efquire,  and  Ce* 
Vol.  1L  T  t  cilia 
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N^.  IV.  cilia  Us  wife,  and  John  Barker,  efqiure,'  defordantSf  of  m 
fflciToages,  two  gardens,  diree  handred  acres  of  land,  oot  \m- 
ittd  acres  of  me^^pw,  two  hundred  acres  of  paftnre,  and  iftf 
acres  of  wood,  with  the  appurtenances,  in  Dale,  wherenpoo  t 
plea  of  covenant  was  fummoned  between  them  in  the  (aid  coait; 
to  wit,  that  the  aforefiiid  Abraham,  Ceciliaj  and  Joho,  km 
acknowleged  the  aforefaid  tenements,  with  the  apporteosncn* 
to  be  the  right  of  him  the  faid  Darid,  as  ihofe  which  tke  iai 
David  hath  of  the  g^  of  the  aforefaid  Abraham,  Cedlia,  aai 
John;  and  thofe*  Uiey  have  remifed  and  quitted  claim,  fim 
them  and  their  hein,  to  the  afbrefud  David  and  hb  hdnlbr 
ever.  And  further,  the  fhme  Abraham,  Cecilia,  and  John,  hxn 
granted  for  themfelves  and  thdr  hdrs,  that  the^  will  wamst 
to  the  aforefud  David  and  his  hqirs,  the  aforelaid  teneineaQ. 
with  the  appurtenances,  againll  all  men  for  ever.  And  for  this 
recognition,  remife,  quit-claim,  warcanty,  fine,  and  agreeniat, 
the  laid  David  hach  given  to  the  fiud  Abraham^  Ceqlis,  and 
John,  two  hundred  pounds  ftcrling. 

^.  6.    ProclamattMSt  tHdorfed  nptm  the  FiNB,  mu9r£i^  tf 

the  Statutis. 

V%e  Sril  proclamation  was  made  the  fizteenth  day  ef  No* 
▼ember,  in  the  term  of  faint  Michael,  in  the  twenty-firfk  year  of 
the  king  within  written* 

Vbe  fetonB  proclamation  was  made  the  foarth  day  of  Fe* 
bruaiy,  in  the  term  of  faint  Hilary,  in  the  twenty*firft  tot  of 
the  king  withinwritten. 

Vbe  tf^tH  proclamation  was  made  the  thirteenth  day  of  Mtf, 
in  the  term  of  Eafter,  in  the  twenty* firft  year  of  the  king  wiKhifl- 
written. 

%\jlt  fOOttll  proclamation  was  made  the  twenty-eight  dijr  of 
June,  in  the  term  of  the  holy  Trinity,  in  the  twcnty-fecofld 
year  of  the  king  withinwritten* 
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N^  V- 


N^  V. 

Ac(mm(ht  Recovery  of  Lands  mtb  ♦  double  Voucher. 

%.  I.  Writ  ofEttity  fur  Difleifin  in  tig  Poft ;  or  Praicipb.  ' 

^d>1RC(4B  the  fecond,  by  the  grace  of  God  of  Great 
^^  Britain,  France,  and  Ireland  king,  defender  of  the  faith, 
and  fo  forth,  to  the  iheriff  of  Norfolk,  greeting.  Commatlll 
David  Edwards,  efqaire,  that  judly  and  without  delay  he  ren- 
der to  Francis  Golding,  clerk,  two  meflfoages,  two  gardens,  three 
hundred  acres  of  land,  one  hundred  acres  of  meadow,  twb  hun- 
dred acres  of  [Mkfture,  and  fifty  acres  of  wood,  with  the  appur- 
tenances, in  Dale,  which  he  claims  to  be  his  right  and  inherit* 
ance,  and  into  which  the  £ud  David  hath  not  entry,  nnlefs  after 
the  difTeifin,  which  Hugh  Hunt  thereof  unjufUy,  and  without 
judgment,  hath  made  to  the  aforefud  Francis,  within*  thirty 
y^ars  now  laft  pad,  as  he  faith,  and  whereupon  he  complains 
that  the  afor^faid  David  deforceth  him.  And  unlefs  he  ihall  fo 
do,  and  if  the  faid  Francis  Ihall  give  you  fecority  of  profecuting 
his  claim,  then  fummon  bjr  good  fummoners  the  faid  David; 
that  he  appear  before  our  juffices  at  Weftminfter  on  the  odavd 
of  faint  Martin,  to  ihew  wherefore  he  hath  not  done  it :  and 
have  you  there  the  fummoners,  and  this  writ.  CDfttlcfi  ourfelf 
at  Weftminfter,  the  twenty-ninth  day  of  O^ber,  in  the  twenty- 
irft  year  of  our  reign. 

Pledges  of  7  John  Doe;        Snmmoners  of  the  C  John  Den.      shcriiTi 
profecntion.  J  Richard  Roe.    withinnamed  David.  (  Richard  Fen.  return.  . 

5.  2.    ExmpUfi^atien  rftht  Rbcovery  RolL 

C(C4)tB4E?tf  ^^  fecond*  by  the  grace  of  God  of  Great 
Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and 
fo  forth;  to  all  to  whom  thefe  our  prefent  letters  fhall  come, 
greeting.  i(notD  t%$^  that  amopg  the  pleas  of  land  enrolled  at 
Weftminfter,  before  Sir  John  Wules,  knight,  and  his  fellows, 
our  juftices  of  the  bench,  of  the  teim  of  iaint  Michael,  in  the 
twenty-firft  year  of  our  reign,  upon  the  fifty.fecond  roll  it  is 
tlitts  contained,    tf  nttfi  returnable  on  the  o^v^  of  (aint  Mar-  Retmn. 

•  Kote^  that  if  the  recoroy  be  hU  with  fingle  voucher^  tbc  parts  matked 
^  thiit'*  in  ^.  2.  are  onuttsd. 
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M^.  V.  '^^*     Jiotffdfet  to  wit:   Francis  Golding*  clerk*  in  Iiii  proper 

y   _' 1 '^perfon   demandeth  agatnft  David  Edwards,  efqaire*  two  intf- 

DemanJ      iuagcs,  two  gardens,  three  hundred  acres  of  land^  one  hmidtcd 

agijnftthe    acres  of  meadow,  two  hundred  acres  of  paftore,  and  BStj  acres 

tcjMDU        of  wood,  with  the  appurtenances,  in  Dale,   as  his  right  and 

inberitaneis,   and  into  which  th^  ftoA  Pavi^  h^  not  f^P 

nnlefs  after  the'  dliTeifin,    which    Hugh  Hunt  thereof  Qnjaftljt 

and  without  judgment,  hath  made  to  the  aforefatd  Francis,  with- 

Cmoi.       in  ^ffy  yegrs  now  iaH  paA.     Aad  whereop^on  he  faith,  duit  he 

himfelf  was  feifed  of  the  tenements  aforefaid,  with  the  appoite* 

nances,  in  bis  demefius  9s  of  fep  and  right,  in  uat  of^peace* 

i,n  the  time  of  thii  lord  the  \dmg  that  ao«r  is,  by  taking  the 

Xfyies.       promts  thereof  to  xbe  vaine  [*ot&x  fluffing  and  «igiit  pence, 

and  more,  in  rents,  cpra,  and  grais :]  and  into  which  [the  laid 

PavM.batb  not  wary,  unlefs  as  aforefaid:}  nnd  chefCDpoB  ha 

Defence  of  bri^geth  fuit,  [and  good  proof].     3M  iha  faid  David  in  kb 

the  tenaac.  proper  prHPA  cooiM  tnd  defeodetb  his  right,  when  {aad  srheve 

Voucher,    u  ihaU   bchpve  him,]    aad   ihercopbn  Toachetk  to  wanantp 

««Wairant7.ff  JqI^h  g^rjcer,  e(ii|aire;  who  is  at  preient  heie  in  ooart  in  kia 

"  prppver  peripn,  and  the  tenemena  afprefiud  with  the  a^mrte- 

*^  aapcfs  to  him  freely  warranteth,  [and '  prays  that  eke  had 

« Demand   «<  Fraads  mny  count  againft  biml.     SttH  Weapon  the  laid 

l\*^'^^^**  Frgocis  d^mandcth  agabft  die  laid  John,  tenant  b7kit<»im 

«•  vouchee.  ^^  ^^ff^jnj^  lh^  tcoemcnts  aforefatd  witk  the  appartenaaci^  in 

<<  Count,     f «  forip  nforefaid,  &c.    And  whereqpoa  he  faith,  that  ke  Ua- 

f'  felf  was  (eifed  of  the  teaemenu  ^fbrefdd  with  die  appimc* 

*^  nances,  in  his  demefne  as  of  lee  and  right,  ia  timeof  peaoe, 

««  in  the  tim^  of  the  lord  the  king  that  now  is,  by  taking  dM 

*<  profits  thereof  to  the  vahi^,  Hi.     Apd  iatt>  which,  tfr.     And 

«•  Defence    ««  thereupon  he  bringeth  fuit,  He.    9ll1l  the  afbidaid  Johq»  te* 

*!  ^^  ^      "  °^^^  ^y  ^**^  ^^^  warranty,  defends  his  right,  when,  (^r.  aad 

•'Sm^r*  ''  thereupon  he  further  voucheth  to  warranty'*  J^cob  Morlandi 

«<  voucher,  who  ii  prefcnt  here  in  court  in  his  proper  pcrfon,  aad  the  tcnc« 

Warraoty.   ments  aforcfaid,  with  the  appurtenances,  to  him  freely  warrant* 

eth,  Cs^r.     9np  hereupon  the  fs^id  Francis  detuapdeth  agalnft 

Demand      the  faid  Jacob,  tenant  by  his  own  warranty,  the  tenements  afbic* 

againilthe   faid,  with  the  appartenances,  in  form  aforefaidt  Vc  And  wbcre* 

vrach^'^     ^^^  ^  ^^^^'  ^^  ^^  himfelf  H^as  feifed  of  the  tenemcnti 

^lu^'     aforefaid,  with  the  appurtenances,  in  his  demefne  as  of  fee  and 

right,  in  time  of  peace,  in  the  time  of  the  lord  the  king  that 

now  is,  by  taking  the  profits  thereof  to  the  value,  (^c.  ,  And 

Defence  of   jm^  ^hJch,  fcfr.     And  thereupop  he  bringeth.  fuit,  £^r.     9n% 

vott^c^*^  the  aforefaid  Jacobs  tenant  by  his  own  warranty,  defends  kis 

right,  when,  (fc.    And  faith  thtt  the  aforefaid  Hiu^h  did  not 

diffeife  the  aforefud  Francis  of  the  tenemenu  afbreuud,  as  the 

^.^1 '*'     aforefaid  Francis  by  his  v^rit  ami  co^nt  aforefaid  above  dptb  lipp« 

•  The  dauib^  bstsaea  hooks,  aie  no  othenrift  czpRflbd  hi  the  fscovl  than 
hf  sn  6tt> 
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^fe :  and  of  this  he  patt  himfelf  opon  the  coantry.    9n  the   N*.  V. 
•foreDud  Francb  thereapon  craveth  leave  to  imparl ;  and  he  hath  ^    ^^>m3 
it.    And  afterwards  the  aforefaid  Francis  cometh  aeain  here  into  Impadancc. 
coart  in  this  iame  term  in  hb  proper  perfon,  and  the  afbrefaid  P^°j|^ 
Jacob*  though  folemnlv  called,  cometh  not  again,  but  hath  de*  ^oLchttT^ 
parted  in  contempt  of  the  court,  and  maketh  default.    CtCttftHIg 
ft  i$  COOflM^f (»  that  the  aforefaid  Francis  do  recover  his  feilin  Jad|gment 
againft  the  aforefud  David  of  the  tenements  aforefaid,  with  the  for  the  de« 
appurtenances :  and  that  the  faid  David  have  of  the  land  of  the  "<f^y. 
aforefaid  «<  John,  to  the  value  [of  the  tenements  aforefaid ;]  ^^^  ^ 
.<'  and  further,  that  the  laid  John,  have  of  the  land  of  the  iidd*'  ^ 
Jacob  to  the  value  [of  the  tenements  aforefaid.]     And  the  faid 
Jacob  in  mercy.    9il0  hereupon  the  faid  Francis  prays  a  writ  Aomcs* 
of  the  lord  the  king,  to  be  direOed  to  the  iheriiF  of  the  county  am^ 
afbrefaid,  to  caufe  him  to  have  full  feifin  of  the  tenemenu 
aforefaid  with  the  appurtenances:  apd  it  is  granted  unto  ^im,  Awarf«r 
returnable  here  vrftbout  dela^#      Afterwards,   Ihat  is  to  fay,  t^i  writ  of 
the  twenty  •eighth  day  of  November  in  this  fame  term,  here|^*£^*^ 
cometh  the  (aid  Francis  in  his  -pncjper  perfon ;  and  the  fheriff,  '*^'""* 
namely   fir  Charles  Thompfim,  jcmgh't,   now  fendeth,  that  he 
by  virtue  of  the  writ  t£orftfad  to  Mm  dircfted^  on  the  twenty^ 
fourth  day  of  the  fame  month,  did  caufe  the  faid  Francis  to 
kave  full  feifin  of  the  tishements  aforefaid'  wilh  the    appurte- 
«inces,  a?  he  was  commanded.    911  aim  flufuUt  which  pre-  Bnaiplii* 
mifei»  at  the  leqttoft  of  the  AM  Francis,  by  the  tenor  of  <hefe^*^«M. 
prefenii  we  have  held  good  to  be  fsoemplafied.    Jn  tefimony '"'*'^* 
whereof  we  have  caufed  our  feal,  appoints  for  fealing  writs  in 
die  l^ch  aforefaid,  to  be  affixed  to  thefe  prefenu.    Wftoeff  ^^ 
fir  John  Willes,  knight,  at  Weihninfler,  the  twenty-«ighth  day 
of  November,  in  the  twenty-firft  year  of  our  reign. 
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